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PREFACE 

TO  THE  EIGHTH  EDITION. 


SINCE  the  last  Edition  of  this  work  appeared,  nearly  a 
quarter  of  a  century  has  elapsed.  During  that 
interval  a  very  large  number  of  cases  affecting  the 
law  of  vendors  and  purchasers  of  real  estate  has  been 
decided  by  the  Courts,  and  to  classify  and  embody  in 
the  text  the  principles  of  these  decisions  would  alone 
have  involved  much  labour.  But  besides  this  many 
Acts  of  Parliament,  notably  those  of  1925,  have  been 
passed  and  have  profoundly  modified  the  structure  of 
the  English  land  law.  As  a  result,  much  fresh  matter 
has  had  to  be  incorporated  in  this  Edition,  while  parts 
of  the  Seventh  Edition,  having  lost  their  importance  in 
whole  or  in  part,  have  been  omitted  or  curtailed.  In 
addition,  considerable  parts  of  the  text  have  been 
re-arranged  or  re-written ;  and  in  this  connection 
attention  is  drawn  to  the  sections  which  deal  with  the 
subject  of  searches  for  incumbrances  and  with  the 
special  provisions  affecting  vendors  and  purchasers  of 
registered  land.  The  aim  of  the  Editors  has  been  to 
make  the  work  both  clearer  and  more  concise  than 
before. 

While  the  Editors  must  of  course  accept  respon- 
sibility for  the  entire  work,  it  is  thought  that  the 
following  facts  may  be  of  interest  to  the  profession. 
The  manuscript  of  the  First  Volume  was  prepared  by 
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the  late  Mr.  E.  P.  HEWITT,  K.C.,  of  Lincoln's  Innr 
and  Mr.  D.  HUGHES  PARRY,  of  the  Inner  Temple,  and 
to  this  manuscript  few  additions  or  alterations  have 
been  made.  Mr.  Hughes  Parry  was  unable  to  take 
any  part  in  the  preparation  of  the  Second  Volume. 
Mr.  Hewitt  died  when  the  manuscript  of  that  volume 
was  still  incomplete,  and  the  latter  half  of  it  is 
practically  the  sole  work  of  his  co-editor. 

The  Index  and  the  Tables  of  Cases,  Statutes,  &c. 
were  compiled  by  the  Hon.  D.  MESTON,  of  Lincoln'* 
Inn,  to  whom  the  Editors'  best  thanks  are  due.  I 
would  also  thank  Mr.  F.  A.  MILNE  and  Mr.  EVELYN 
RIVIERE,  both  of  Lincoln's  Inn,  for  many  valuable 
suggestions  ;  and  I  gratefully  acknowledge  the  services 
of  the  printer's  reader  for  valuable  assistance  in 
reading  the  proofs. 

The  Companies  Act,  1929,  which  was  passed  while 
the  book  was  in  the  press,  is  not  yet  in  force ;  but 
references  to  its  sections  have  been  inserted  in  the 
notes.  By  means  of  the  Addenda  the  cases  cited  have 
been  brought  down  to  the  1st  October,  1929. 


M.  R.  C.  O. 


LINCOLN'S  INN, 
October,  1929. 
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c.  62  (Crown  Suits  Act,  1861), 

s.  1  412 

s.  2  412 

s.  3  412 

c.  133  (Land  Drainage  Act,  1861), 

s.  28  3 

s.  35  1030 

25  &  26  Viet.  c.  102  (Metropolis  Management  Act,  1862)   ...  406 

c.  112  (Charitable  Trusts  Act,  1862)   289 

26  &  27  Viet.  c.  49   (Duchy  of  Cornwall  Management  Act, 
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c.  62  (Debtors  Act,  1869)  182 
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c.  93  (Married  Women's  Property  Act,  1870)... 

514,  515 

s.  8  514 
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s.  7 493,  494,665 

s.  7  (6)  658,  662 

s.  8  571,  575 
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c.   15   (Incloeure  Act,  1882)   10,   288 

c.  21  (Places  of  Worship  Sites  Amendment  Act, 

1882)    3,   10 
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s.  3  (1)  752,  758 
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c.  39  (Statute  Law  Revision  Act,  1883)    876 

s.  4  965 

s.  5  965 
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c.  41  (Local  Government  Act,  1888)  370 
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s.  6  25 
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1888), 
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c.  39  (Partnership  Act,  1890), 

s.  13  833 
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c.  53  (Bankruptcy  Act,  1890),  s.  13 503 
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s.  2  356 
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c.  76  (Public    Health    (London)    Act,    1891), 

s.  44  370 
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1893)  590,  726 

c.  21  (Voluntary  Conveyances  Act,  1893)  ...771,  778, 

786,  886 
c.  39  (Industrial  and  Provident  Societies  Act, 

1893),  s.  43  708 

c.  53  (Trustee  Act,  1893)  532 

s.  13  175 

s.  14  65,  176 

s.  16  516 

s.  17  572 

s.  20  532 
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s.  45  ..  50 
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56  &  57  Viet.  c.  55  (Metropolis  Management  Act,  1893)  1033 

c.  63  (Married  Women's  Property  Act,  1893), 

s.  1  16 

c.  71  (Sale  of  Goods  Act,  1893), 

s.  4  206 

s.  28  854 

s.  52  879 

s.  62  (1)  206 
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s.  15  (4) 1063 
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s.  15  (1)  1063 
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s.  2  (2)  528 
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s.  13 1054,  1066 
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4  &  5  Geo.  5,  c.  17  (British  Nationality  and  Status  of  Aliens 

Act,  1914)  25 

s.  17  26 
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Compulsory  Begistration  (Hastings)  (S.  E.  &  0.  1928, 

No.  253/L.  12)  1079 

The  Agricultural  Credits  Emulations,  1928  (S.  E.  &  0.  1928, 

No.  667/L.  25),  r.  8  1018 

The  Agricultural  Credits  Fees  Order,  1928  (S.  E.  &  O.  1928, 

No.  668/L.  26)  1018 


P. — VOL.    I. 


(     oolix    ) 


TABLE  OF  THE  REIGNS 

Of  the  English  Sovereigns,  with  Corresponding 
Dates  (a). 


William  I. 


..  (  25  Dec.  1066 
1  \  24  Dec.  1067 

e  f  25  Dec.  1073 
9  (  24  Dec.  1074 

..  _  /  25  Dec.  1080 
AO  \  24  Dec.  1081 

t>  |  25  Dec.  1067 
"  )  24  Dec.  1068 

0  (  25  Dec.  1074 
**  \  24  Dec.  1075 

^«  /  25  Dec.  1081 
l*>  \  24  Dec.  1082 

Q  I  25  Dec.  1068 
P  1  24  Dec.  1069 

..  ~  /  25  Dec.  1075 
AU  I  24  Dec.  1076 

^~  (  25  Dec.  1082 
1  •  \  24  Dec.  1083 

.  i  25  Dec.  1069 
*  1  24  Dec.  1070 

-i  -,  f  25  Dec.  1076 
11  1  24  Dec.  1077 

-  Q  (  25  Dec.  1083 
19  \  24  Dec.  1084 

-  (  25  Dec.  1070 
°  \  24  Dec.  1071 

-.  „  (  25  Dec.  1077 
*«  I  24  Dec.  1078 

-1  0  (  25  Dec.  1084 
iy  i  24  Dec.  1085 

,.  i  2.5  Dec.  1071 
0  I  24  Dec.  1072 

-.,»  )  25  Dec.  1078 
1*5  1  24  Dec.  1079 

offc  /  25  Dec.  1085 
^u  (  24  Dec.  1086 

~  J  25  Dec.  1072 
'  I  24  Dec.  1073 

-.  .  (  25  Dec.  1079 
A*  \  24  Dec.  1080 

..  (  25  Dec.  1086 
61  \  9  Sept.  1087 

William  II. 

1  i  26  Sept.  1087 
L  \  25  Sept.  1088 

f,  I  26  Sept.  1092 
0  I  25  Sept.  1093 

^  ^v  (  26  Sept.  1096 
1U  (  25  Sept.  1097 

n  (  26  Sept.  1088 
•  I  25  Sept.  1089 

«>  (  26  Sept.  1089 
9  \  25  Sept.  1090 

A  (  26  Sept.  1090 
P  (  25  Sept.  1091 

„  (  26  Sept.  1093 
•  i  25  Sept.  1094 

c  (  26  Sept.  1094 
9  (  25  Sept.  1095 

-...  /  26  Sept.  1097 
11  I  25  Sept.  1098 

..«,  (  26  Sept.  1098 
A/5  \  25  Sept.  1099 

-  •  26  Sept.  1091 
*'!  25  Sept.  1092 

0  (  26  Sept.  1095 
^  \  25  Sept.  1096 

..  Q  (  26  Sept.  1099 
L*  \  2  Aug.  1100 

(a)  In  abstracts  the  year  of  the  reign  is  sometimes  given  alone;  this  table 
enables  the  date  to  be  ascertained  at  a  glance. 
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Henry  I. 


-I    /  5  Aug.  1100 
1  U  Aug.  1101 

1«    (5  Aug.  1112                     „_  <  5  Aug.  1124 
13    i  4  Aug.  1113                     «0  i  4  Aug.  1125 

21  5  Aug.  1101 
(4  Aug.  1102 

1/f    (5  Aug.  1113 
J*   (  4  Aug.  1114 

«>«  f  5  Aug.  1125 
"S"  (  4  Aug.  1126 

o    1  5  Aug.  1102 
•   UAug.  1103 

^-    |5  Aug.  1114                     ««<5Aug.  1126 
10    UAug.  1115                     ^  •  |  4  Aug.  1127 

A    t  5  Aug.  1103 
*   (4  Aug.  1104 

..x,    |5  Aug.  1115                      >Q(5Aug.  1127 
10   \  4  Aug.  1116                     «0  |  4  Aug.  1128 

-    f  5  Aug.  1104 
0   I  4  Aug.  1105 

11T   (5  Aug.  1116 
«    1  4  Aug.  1117 

oqf  5  Aug.  1128 
^^  1  4  Aug.  1129 

^   i  5  Aug.  1105 
"   |  4  Aug.  1106 

1G    (5  Aug.  1117                    o^(5  Aug.  1129 
*    (  4  Aug.  1118                    »'u  \  4  Aug.  1130 

~   (  5  Aug.  1106 
*   \  4  Aug.  1107 

1Q   |  5  Aug.  1118 
Ay    1  4  Aug.  1119 

01    (  5  Aug.  1130 
rfl  I  4  Aug.  1131 

z  /  5  Aug.  1107 
*   (  4  Aug.  1108 

«n  »  5  Aug.  1119                    Q0   (  5  Aug.  1131 
^u  )  4  Aug.  1120                    «**   (  4  Aug.  1132 

Q   <  5  Aug.  1108 
y   1  4  Aug.  1109 

0-    (  5  Aug.  1120                    oo  •  5  Aug.  1132 
-*1  \  4  Aug.  1121                    «*«5  \  4  Aug.  1133 

ifv   <  5  Aug.  1109 
1U   i  4  Aug.  1110 

....    (5  Aug.  1110 
11  \4Autf.llll 

00   (  5  Aug.  1121                    o/i    )  5  Aug.  1133 
^^   (  4  Aug.  1122                    rf*  i  4  Aug.  1134 

Oo   (5  Aug.  1122                    OK  J  5  Aug.  1134 
^^   (  4  Aug.  1123                    «*"   1  4  Aug.  1135 

..„    f  5  Aug.  1111 
A^    (4  Aug.  1112 

04.  |  5  Aug.  1123 
^*  |  4  Aug.  1124 

o«  I  5  Aug.  1135 
»»  I  I  Dec.  1135 

Stephen. 

..  (  26  Dec.  1135                      u  ^  26  Dec.  1142 
1  I  25  Dec.  1136                      **  \  25  Dec.  1143 

.  i  26  Dec.  1148 
14:  (  25  Dec.  1149 

.,  I  26  Dec.  1136                                  ,, 
10  1  M  rw»n    1  1  T7                           fk  '  ^b  •L'ec'  11M 
(25  Dec.  1137                      9  >  25  Dec.  1144 

Q  {  26  Dec.  1137 
•  \  25  Dec.  1138                   .  „  .  26  Dec.  1144 
,,26  Dec.  1138                     ^  «  25  Dec.  1145 
*  I  25  Dec.  1139                      .,  26  Dec.  1145 
-(  26  Dec.  1139                      A  125  Dec.  1146 
d  I  25  Dec.  1140 

fi,  26  Dec.  1140                   ttlSStSS 
b  \  25  Dec.  1141 

^  -  /  26  Dec.  1149 
ld  \  25  Dec.  1160 

^«  |  26  Dec.  1150 
l«  1  25  Dec.  1151 

.,„  •  26  Dec.  1151 
«  1  25  Dec.  1152 

Q  (  26  Dec.  1152 
18  (  25  Dec.  1153 

.,  f  26  Dec.  1141                   1f>  (  26  Dec.  1147                   -  Q  |  26  Dec.  1153 
<  (25  Dec.  1142                    lrf  (  25  Dec.  1148                    L*>  \  25  Oct.  1154 

TABLE  OF  THE  REIGNS  OF  ENGLISH  SOVEREIGNS.       cclxi 


Henry  II. 


i  l  19  Dec.  1154 

1Q  |  19  Dec.  1166        t>_  (  19  Dec.  1178 

l\  18  Dec.  1155 

*«M  18  Dec.  1167        ^°  1  18  Dec.  1179 

%>  |  19  Dec.  1155 

1A  I  19  Dec.  1167        0«  «  19  Dec.  1179 

v  \  18  Dec.  1156 

*  \  18  Dec.  1168        ^O  j  18  Dec  1180 

0  i  19  Dec.  1156 

-,  K  1  19  Dec.  1168 

a  I  18  Dec.  1157 

-*-&  i  18  T)oo  1  1fiO            O1^1  J   "  U&}.  HSU 

4«  I  18  Dec.  1181 

.  i  19  Dec.  1157 

1  „  i  19  Dec.  1169 

*  j  18  Dec.  1158 

10  j  18  Dec.  1170 

,>u  (  19  Dec.  1181 

*"  1  18  Dec.  1182 

-  l  19  Dec.  1158 

f~  (  19  Dec.  1170 

d  I  18  Dec.  1159 

l<  \  18  Deo.  1171 

t>0  (  19  Dec.  1182 

„  i  19  Dec.  1159 

Q  l  19  Dec.  1171 

^^  1  18  Dec.  1183 

*>  \  18  Dec.  1160 

1S  |  18  Dec.  1172 

•*f\  1  19  Dec-  1183 

»  i  19  Dec.  1160 

1  Q  (  19  Dec.  1172 

«*u  I  18  Dec.  1184 

«  I  18  Dec.  1161 

Ly  \  18  Dec.  1173 

o-.  (  19  Dec.  1184 

c  i  19  Dec.  1161 

ort  j  19  Dec.  1173 

w*  \  18  Dec.  1185 

s  (  18  Dec.  1162 

4U  1  18  Dec.  1174 

0  f  19  Dec.  1162 
v  \  18  Dec.  1163 

4>1  i  19  Dec.  1174 
»*  (  18  Dec.  1175 

00  i  19  Dec.  1185 
«*»  )  18  Dec.  1186 

irk  l  19  Dec.  1163 

<>0  (  19  Dec.  1175 

oo  (  19  Dec.  1186 

"|  18  Dec.  1164 

^^  )  18  Dec.  1176 

«*«*  I  18  Dec.  1187 

...  j  19  Dec.  1164 
1  I  18  Dec.  1165 

00  l  19  Dec.  1176 
^^  \  18  Dec.  1177 

Q/i  l  19  Dec.  1187 
»*  i.  18  Dec.  1188 

0  (  19  Dec.  1165 

9/t  (  19  Dec.  1177        QK  I  19  Dec.  1188 

A^  I  18  Dec.  1166 

**  )  18  Dec.  1178        **°  \  6  July,  1189 

Richard  I. 

.  C  3  Sept.  1189 

-  (  3  Sept.  1193          Q  (  3  Sept.  1196 

1  I  2  Sept.  1190 

d  \  2  Sept.  1194         °  \  2  Sept.  1197 

0  •  3  Sept.  1190 

B  i  2  Sept.  1191 

«  (  3  Sept.  1194 

Q  (  3  Sept.  1197 

Q  J  3  Sept.  1191 

**  1  2  Sept.  1195 

v  \  2  Sept.  1198 

»  I  2  Sept.  1192 

.  /  3  Sept.  1192 
*  I  2  Sept.  1193 

«  (  3  Sept.  1195 
•  \  2  Sept.  1196 

^  n  <  3  Sept.  1198 
11  (  6  April,  1199 

John. 

t  l  27  May,  1199 
1  \  17  May,  1200 

«  1  19  May,  1205        -i  o  M2  ^7'  12U 
•  (  10  May,  1206        ">  I  2  May,  1212 

0  (  18  May,  1200 
*l  2  May,  1201 

c  (  11  May,  1206        IA  1  *  Ma^  1212 
°  )  30  May,  1207         *  \  22  May,  1213 

o  (  3  May,  1201 
«*  \  22  May,  1202 

0  |  31  May,  1207 
**  I  14  May,  1208 

^  _  (  23  May,  1213 
10  \  7  May,  1214 

,  i  23  May,  1202 
*  I  14  May,  1203 

.,  ^  l  15  May,  1208 
1U  1  6  May,  1209 

.,  „  (  8  May,  1214 
10  \27May,  1215 

-  (  15  May,  1203 
Dl  2  June,  1204 

11  i  7  May,  1209 
11  |  26  May,  1210 

.  «  «  28  May,  1215 
1  •  U8  May,  1216 

f»  (  3  June,  1204 
<*  I  18  May,  1205 

„  i  27  May,  1210 
14  I  11  May,  1211 

^  Q  (  19  May,  1216 
0  \  19  Oct.  1216 

cclxii      TABLE  OF  THE  REIGNS  OF  ENGLISH  SOVEREIGNS. 


Heiiry  III. 


..  f  28  Oct.  1216 
1  \  27  Oct.  1217 

«»rk  <  28  Oct-  1235 
^u  1  27  Oct.  1236 

o0  (  28  Oct.  1254 
&V  \  27  Oct.  1255 

„  (  28  Oct.  1217 
•  \  27  Oct.  1218 

t>i  1  28  Oct.  1236 
41  \  27  Oct.  1237 

*  a  (  28  Oct.  1255 
*u  I  27  Oct.  1256 

„  I  28  Oct.  1218 
»  \  27  Oct.  1219 

t>  (  28  Oct.  1237 
«*  (  27  Oct.  1238 

A1  (  28  Oct.  1256 
4:1  \  27  Oct.  1257 

A  |  28  Oct.  1219 
*  \  27  Oct.  1220 

«.,  1  28  Oct.  1238 
«"  1  27  Oct.  1239 

t>  /  28  Oct.  1257 
*'"  1  27  Oct.  1258 

-  1  28  Oct.  1220 
*>  \  27  Oct.  1221 

„  ,,  (  28  Oct.  1239 
^*  \  27  Oct.  1240 

.,  .,  (  28  Oct.  1258 
'*«*  \  27  Oct.  1259 

„  (  28  Oct.  1221 
*>  1  27  Oct.  1222 

0-  (  28  Oct.  1240 
^'^  \  27  Oct.  1241 

A  •  (  28  Oct.  1259 
**  \  27  Oct.  1260 

~  (  28  Oct.  1222 
«  1  27  Oct.  1223 

0^  /  28  Oct.  1241 
^°  (  27  Oct.  1242 

.  -  (  28  Oct.  1260 
*°  i  27  Oct.  1261 

Q  \  28  Oct.  1223 
9  \  27  Oct.  1224 

«,«  I  28  Oct.  1242 
*  •  j  27  Oct.  1243 

*„  (28  Oct.  1261 
10  (  27  Oct.  1262 

0  |  28  Oct.  1224 
^  1  27  Oct.  1225 

>e  j  28  Oct.  1243 
^°  I  27  Oct.  1244 

,^(28  Oct.  1262 
*'  1  27  Oct.  1263 

-g~/  28  Oct.  1225 
1U  I  27  Oct.  1226 

«»Q  1  28  Oct.  1244 
*y  \  27  Oct.  1245 

.  0  |  28  Oct.  1263 
4:8  I  27  Oct.  1264 

-,.,  <  28  Oct.  1226 
11  (  27  Oct.  1227 

.1*  i  28  Oct.  1245 
*'u  \  27  Oct.  1246 

.  0  1  28  Oct.  1264 
*  J  \  27  Oct.  1265 

-.„  i  28  Oct.  1227 
A^  (  27  Oct.  1228 

o^  (  28  Oct.  1246 
•*A  I  27  Oct.  1247 

PJ^V  |  28  Oct.  1265 
ou  \  27  Oct.  1266 

.,  o  J  28  Oct.  1228 
I^  (  27  Oct.  1229 

nn  (  28  Oct.  1247 
«*^  (  27  Oct.  1248 

-.,  (  28  Oct.  1266 
M  I  27  Oct.  1267 

-1  A  I  28  Oct.  1229        OQ  /  28  Oct.  1248 
A*  1  27  Oct.  1230        ****  \  27  Oct.  1249 

-,,  j  28  Oct.  1267 
d^  1  27  Oct.  1268 

+  _  )  28  Oct.  1230 
ld  1  27  Oct.  1231 

Q/i  (  28  Oct.  1249 
•*'*  (  27  Oct.  1250 

...»  (  28  Oct.  1268 
Ot5  {  27  Oct.  1269 

*„  (  28  Oct.  1231 
lf>  1  27  Oct.  1232 

Q-  (28  Oct.  1250 
^d  1  27  Oct.  1251 

KA  (  28  Oct.  1269 
d*  I  27  Oct.  1270 

-.«  1  28  Oct.  1232 
1  '  I  27  Oct.  1233 

rti*  (  28  Oct.  1251 
«*«  I  27  Oct.  1252 

r-  (  28  Oct.  1270 
dd  I  27  Oct.  1271 

^Q  |  28  Oct.  1233 
10  (  27  Oct.  1234 

o~  <  28  Oct.  1252 
•5«  1  27  Oct.  1253 

.^,  (28  Oct.  1271 
«*"  i  27  Oct.  1272 

40(  28  Oct.  1234 
15*  1  27  Oct.  1235 

OQ  1  28  Oct.  1253 
J*0  I  27  Oct.  1254 

-,.  )  28  Oct.  1272 
°<  )  16  Nov.  1272 
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Edward  I. 


.  |  20  Nov.  1272 

-.  „  i  20  Nov.  1284                  «  ^  1  20  Nov.  1296 

1  I  20  Nov.  1273 

A*>  1  20  Nov.  1285 

A0\  20  Nov.  1297 

t>(  20  Nov.  1273 
-*  \20Nov.  1274 

1xl  (  20  Nov.  1285 
*|  20  Nov.  1286 

t)fi  (  20  Nov.  1297 
^°  \20Nov.  1298 

o  J  20  Nov.  1274 
»j  20  Nov.  1275 

^  -  (  20  Nov.  1286 
ld  I  20  Nov.  1287 

«>ry  (  20  Nov.  1298 
A  •  \  20  Nov.  1299 

.  (20  Nov.  1275 

+  „{  20  Nov.  1287 

*  \  20  Nov.  1276 

10  \  20  Nov.  1288 

>e  (  20  Nov.  1299 

*°  \  20  Nov.  1300 

-  (  20  Nov.  1276 

..«  (20  Nov.  1288 

»  t  20  Nov.  1277 

L«  (  20  Nov.  1289 

<>0  (  20  Nov.  1300 

^y  \20Nov.  1301 

„  |  20  Nov.  1277 

-,  c  (  20  Nov.  1289 

*>  \  20  Nov.  1278 

19  \  20  Nov.  1290 

Qrk  (  20  Nov.  1301 

«,/  20  Nov.  1278 

^0(  20  Nov.  1290 

«*u  \20Nov.  1302 

•  \  20  Nov.  1279 
Q  (  20  Nov.  1279 

iy  (  20  Nov.  1291 
4>n  (  20  Nov.  1291 

o-.  (20  Nov.  1302 
**L  \  20  Nov.  1303 

9  \  20  Nov.  1280 

^u  \20Nov.  1292 

00(  20  Nov.  1303 

0  (  20  Nov.  1280 

()i  (  20  Nov.  1292 

«>4  (  20  Nov.  1304 

«*j  20  Nov.  1281 

'<5J-(20Nov.  1293 

10/  20  Nov.  1281 

„  (20  Nov.  1293 

oo  <  20  Nov.  1304 
«*«>  I  20  Nov.  1305 

u  \20Nov.  1282 

^^  \20Nov.l294 

-n  (20  Nov.  1282 
11  \  20  Nov.  1283 

t>0  (  20  Nov.  1294 
4&  {  20  Nov.  1295 

0/l  (20  Nov.  1305 
«J*\  20  Nov.  1306 

19  (20  Nov.  1283 

t)A  (  20  Nov.  1295                   .,  -  f  20  Nov.  1306 

P»  I  JO  Nov.  1284 

^*  \20Nov.l296                   **°\    7  July,  1307 

Edward  II. 

..  (  8  July,  1307 
L  \  7  July,  1308 

Q  (  8  July,  1314 
9  \  7  July,  1315 

.  .  (  8  July,  1321 
J  d  \  7  July,  1322 

„  f  8  July,  1308 
"*  i  7  July,  1309 

0  (  8  July,  1315 
^  (  7  July,  1316 

+  ~  (  8  July,  1322 
A"  (  7  July,  1323 

.,  (  8  July,  1309 

-.  fi  (  8  July,  1316 

&  \  1  July,  1310 

1U  I  7  July,  1317 

1(^(8July,l323 

L*  \7July,  1324 

.  (  8  July,  1310 
*  1  7  July,  1311 

nf  8  July,  1317 
\  7  July,  1318 

-i  Q  (  8  July,  1324 

-  (8  July,  1311 
0  \  1  July,  1312 

..„  (  8  July,  1318 
158  \  7  July,  1319 

1?»  (  7  July,  1325 

„  (  8  July,  1312 
D  I  7  July,  1313 

-!  «  J  8  July,  1319 
A«*  (  7  July,  1320 

^  0  (  8  July,  1325 
±y  \  7  July,  1326 

»,(  8  July,  1313 
•  \  7  July,  1314 

-,^18  July,  1320 
**  I  7  July,  1321 

<>/*  (  8  Julj-,  1326 
^u  I  20  Jan.  1327 
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Edward  III. 

..  j  25  Jan.  1327        ..  a  (  25  Jan.  1344 
1  I  24  Jan.  1328        1O  \  24  Jan.  1345 

OR  |  25  Jan.  1361 
«5°  (  24  Jan.  1362 

n  |  25  Jan.  1328        ..  o  I  25  Jan.  1345 
»  I  24  Jan.  1329        15*  I  24  Jan.  1346 

o~  (  25  Jan.  1362 
«*D  \  24  Jan.  1363 

o  J  25  Jan.  1329        ort  i  25  Jan.  1346 
»  1  24  Jan.  1330        ~"  1  24  Jan.  1347 

01?  )  25  Jan.  1363 
«*•  !  24  Jan.  1364 

.  i  25  Jan.  1330        „.,  I  25  Jan.  1347 
*  \  24  Jan.  1331        ^A  (  24  Jan.  1348 

oo  (25  Jan.  1364 
^°  \  24  Jan.  1365 

-  |  25  Jan.  1331        <>o  f  25  Jan.  1348 
d  (  24  Jan.  1332        ^  (  24  Jan.  1349 

oo  1  25  Jan-  1365 
^^  (  24  Jan.  1366 

~  j  25  Jan.  1332 
»  (  24  Jan.  1333 

OQ  (  25  Jan.  1349 
*•*  \  24  Jan.  1350 

A  *  1  25  Jan.  1366 
*u  (  24  Jan.  1367 

-  f  25  Jan.  1333 
•  I  24  Jan.  1334 

9A  (  25  Jan.  1350 
^*  \  24  Jan.  1351 

A1  (25  Jan.  1367 
*A  )  24  Jan.  1368 

Q  I  25  Jan.  1334 
°  I  24  Jan.  1335 

„-  (  25  Jan.  1351 
^°  1  24  Jan.  1352 

40  )  25  Jan.  1368 
4:4  \  24  Jan.  1369 

0  |  25  Jan.  1335 
y  (  24  Jan.  1336 

Ox,  |  25  Jan.  1352 
•HI  |  24  Jan.  1353 

-o  J  25  Jan.  1369 
*^(  24  Jan.  1370 

-•  ^v  J  25  Jan.  1336 
1U  I  24  Jan.  1337 

Qm  (  25  Jan.  1353 
*>  *  \  24  Jan.  1354 

AA  i  25  Jan.  1370 
**  \  24  Jan.  1371 

1  -,  1  2r>  Jan.  1337 
11  \  24  Jan.  1338 

OQ  (  25  Jan.  1354 
&9  t  24  Jan.  1355 

.  -  t  25  Jan.  1371 
*d  I  24  Jan.  1372 

..0  i  25  Jan.  1338 
123  (  24  Jan.  1339 

«>o  J  25  Jan-  1355 
^y  1  24  Jan.  1356 

.  ^  (  25  Jan.  1372 
*D  \  24  Jan.  1373 

-0  j  25  Jan.  1339 
A*5  I  24  Jan.  1340 

Qrk  I  25  Jan.  1356 
•H*  I  24  Jan.  1357 

.,«  125  Jan.  1373 
*<  i  24  Jan.  1374 

.,  ,  i  25  Jan.  1340 
A*  i  24  Jan.  1341 

Q1  j  25  Jan.  1357 
**A  )  24  Jan.  1358 

Q  (  25  Jan.  1374 
4:8  \  24  Jan.  1375 

-1-12.5  Jan.  1341 
10  i  24  Jan.  1342 

Q0  (  25  Jan.  1358 
^^  '  24  Jan.  1359 

A  0  (  25  Jan.  1375 
4lf  1  24  Jan.  1376 

..  «  i  25  Jan.  1342 
10  (  24  Jan.  1343 

oo  1  25  Jan.  1359 
«*«*  (  24  Jan.  1360 

Krk  (  25  Jan.  1376 
du  \  24  Jan.  1377 

..,«  j  25  Jan.  1343 
A<  I  24  Jan.  1344 

o>i  (  25  Jan.  1360 
^*  (  24  Jan.  1361 

-^  (  25  Jan.  1377 
51  i  21  June,  1377 

Richard  II. 

.-  <  22  June,  1377 
1  \  21  June,  1378 

Q  j  22  June,  1385 
y  i  21  June,  1386 

nl  22  June,  1393 
I  21  June,  1394 

n  i  22  June,  1378 
*  \  21  June,  1379 

o  1  22  June,  1379 
9  (  21  June,  1380 

A  I  22  June,  1380 
*  I  21  June,  1381 

-  (  22  June,  1381 
°  \  21  June,  1382 

ft  1  22  June,  1382 
"  \  21  June,  1383 

m  1  22  June,  1383 
•  I  21  June,  1384 

tn  i  22  June,  1386 
^  \  21  June,  1387 

i  i  1  22  June,  1387 
11  )  21  June,  1388 

0  }  22  June,  1388 
»  \  21  June,  1389 

^  o  1  22  June»  1389 
1«5  \  21  June,  1390 

t  ^  (  22  June,  1390 
14  j  21  June,  1391 

-,  r  (  22  June,  1391 
ld  I  21  June,  1392 

^  Q  (  22  June,  1394 
9  \  21  June,  1395 

1Q  (  22  June,  1395 
1*'  \  21  June,  1396 

Offc  (  22  June,  1396 
^u  (  21  June,  1397 

91  (  22  June,  1397 
&L  \  21  June,  1398 

00  (  22  June,  1398 
^  J  21  June,  1399 

Q  |  22  June,  1384 
8  i  21  June,  1385 

ir  (22  June,  1392 
L«  \  21  June,  1393 

oo  1  22  June,  1399 
^^  1  29  Sept.  1399 
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Henry  IV. 


«  (  30  Sept.  1399        «  (  30  Sept.  1404        ....  (  30  Sept.  1409 
1  i  29  Sept.  1400         «  \  29  Sept.  1405        JJ-  \  29  Sept.  1410 

0  (  30  Sept.  1400         „  1  30  Sept.  1405 
*  \  29  Sept.  1401         •  I  29  Sept.  1406        j£  {  ; 

„  )  30  Sept.  1401         a  (  30  Sept.  1406          l  29  Sept'  l4 

&  (  29  Sept.  1402         9  \  29  Sept.  1407 

.  \  30  Sept.  1402         Q  (  30  Sept.  1407 
*  I  29  Sept.  1403         v  I  29  Sept.  1408 

-.0  1  30  Sept.  1411 
*"  I  29  Sept.  1412 

-  i  30  Sept.  1403       i  rk  J  30  Sept.  1408 
»  (  29  Sept.  1404         w  (  29  Sept.  1409 

**  l  30  Sept.  1412 
A<*  \  20  Mar.  1413 

Henry  V. 

^  <  21  Mar.  1413 

-  I  21  Mar.  1417 

Q  (  21  Mar.  1420 

1  \  20  Mar.  1414 

°  \  20  Mar.  1418 

9  \  20  Mar.  1421 

„  l  21  Mar.  1414 

«  I  20  Mar.  1415 

f.  i  21  Mar.  1418 

0  (  21  Mar.  1421 

o  1  21  Mar.  1415 

«  (  20  Mar.  1419 

^  \  20  Mar.  1422 

&  I  20  Mar.  1416 

.  1  21  Mar.  1416 

.  (  21  Mar.  1419 

irfc  •  21  Mar.  1422 

*  \  20  Mar.  1417 

•  \  20  Mar.  1420 

ltF  I  31  Aug.  1422 

Henry  VI. 

^  i  1  Sept.  1422 
1  1  31  Aug.  1423 

-  -  /  1  Sept.  1436 
10  \  31  Aug.  1437 

»>c  (  1  Sept.  1449 
^°  I  31  Aug.  1450 

0<  1  Sept.  1423 

1fii  1  Sept.  1437 

«>Q  )  !  Sept.  1450 

&  \  31  Aug.  1424 

10  1  31  Aug.  1438 

4y  (  31  Aug.  1451 

o  (  1  Sept.  1424 
<*  \  31  Aug.  1425 

-.«!  1  Sept.  1438 
A«  I  31  Aug.  1439 

Qrfc  ,  1  Sept.  1451 
«5U  (  31  Aug.  1452 

.  i  1  Sept.  1425 
*  \  31  Aug.  1426 

1ft(  1  Sept.  1439 
0  \  31  Aug.  1440 

o^  i  1  Sept.  1452 
^A  \  31  Aug.  1453 

-  I  1  Sept.  1426 
°  \  31  Aug.  1427 
«(  1  Sept.  1427 
D  \  31  Aug.  1428 
M(  1  Sept.  1428 

..Oi  1  Sept.  1440 
iy  I  31  Aug.  1441 

*>f\  (  l  Sept.  1441 
'<5U  \  31  Aug.  1442 

oo  (  1  Sept.  1453 
•^  (  31  Aug.  1454 

.,„  1  1  Sept.  1454 
*&  (  31  Aug.  1455 

•  \  31  Aug.  1429 
Q  l  1  Sept.  1429 

01  (  1  Sept.  1442 
-4-1  i  31  Aug.  1443 

Q/l  (  1  Sept.  1455 
«**  \  31  Aug.  1456 

8  I  31  Aug.  1430 
a(  1  Sept.  1430 

(>n  l  1  Sept.  1443 
^^  \  31  Aug.  1444 

oKl  1  Sept.  1456 
"•»  I  31  Aug.  1457 

*  \  31  Aug.  1431 

»,o  (  1  Sept.  1444 

o«  (  1  Sept.  1457 

inf  1  Sept.  1431 

^  \  31  Aug.  1445 

^O  J  31  Aug.  1458 

J-u  (  31  Aug.  1432 

i>/€  (  1  Sept.  1445 

o,~  (  1  Sept.  1458 

^^  (  1  Sept.  1432 
*  \  31  Aug.  1433 
..of  1  Sept.  1433 
**  (  31  Aug.  1434 

**  \  31  Aug.  1446 

„-/  1  Sept.  1446 
1(50  (  31  Aug.  1447 

«  •  \  31  Aug.  1459 

•-Sfi  (  1  Sept.  1459 
»58  I  31  Aug.  1460 

1Qj  1  Sept.  1434 

«>«  (  1  Sept.  1447 

oo  »  !  Sept.  1460 

1«J  I  31  Aug.  1435 

*"  (  31  Aug.  1448 

•^  \  1  Mar.  1461 

+  *  (  1  Sept.  1435 
*  \  31  Aug.  1436 

Ow  f  1  Sept.  1448 
*  •  \  31  Aug.  1449 

-Q(  9  Oct.  1470 
*•*  \  about  Apr.  1472 
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Edward  IV. 


.,  (  4  Mar.  1461 
A  (3  Mar.  1462 

Q  (  4  Mar.  1469         .,  ^  t  4  Mar.  1477 
^  1  3  Mar.  1470         A  •  \  3  Mar.  1478 

n  (  4  Mar.  1462 
*  \  3  Mar.  1463 

1O  {  QMar  1471         -.  u  (  4  Mar.  1478 
™  (  3  Mar.  1479 

o  i  4  Mar.  1463 
**  \  3  Mar.  1464 

-  (  4  Mar.  1461 
*  (  3  Mar.  1465 

r  I  4  Mar.  1465 
0  (  3  Mar.  1466 

«  (  4  Mar.  1466 
0  I  3  Mar.  1467 

^-  (4  Mar.  1471 
1  (  3  Mar.  1472 

-,  t>  t  4  Mar.  1472 
A^  i  3  Mar.  1473 

^  .,  (  4  Mar.  1473 
***  )  3  Mar.  1474 

^  .1  I  4  Mar.  1474 
*  \3Mar.  1475 

10f  4  Mar.  1479 
iv  (  3  Mar.  1480 

<>ffc  t  4  Mar.  1480 
^u  \  3  Mar.  1481 

t>i  (  4  Mar.  1481 
&L  \  3  Mar.  1482 

~  f  4  Mar.  1467 
'  \  3  Mar.  1468 

-I  -  /  4  Mar.  1475 
A0  (  3  Mar.  1476 

4><>  (  4  Mar.  1482 
^  I  3  Mar.  1483 

a  (  4  Mar.  1468 
9  (  3  Mar.  1469 

-.  ft  (  4  Mar.  1476        i>Q  1  4  Mar.  1483 
0  I  3  Mar.  1477         ^«*  {  9  April,  1483 

Edward  V. 

..  I  9  April,  1483 
1  \  25  June,  1483 

Richard  III. 

..  (  26  June,  1483 
A  \  25  June,  1484 

n  I  26  June,  1484         .,  »  26  June,  1485 
*  (  25  June,  1485    j     **  (  22  Aug.  1485 

Henry  VII. 

1  I  22  Aug.  1485 
1  (  21  Aug.  1486 

0  (  22  Aug.  1493 
**  I  21  Aug.  1494 

,,.  |  22  Aug.  1501 
A*  )  21  Aug.  1502 

»»  t  22  Aug.  1486        -.  ~  (  22  Aug.  1494 
*  \  21  Aug.  1487         V  I  21  Aug.  1495 

1  fi  »  22  Aug.  1502 
10  1  21  Aug.  1503 

Q  (  22  Aug.  1487        1  1  J  22  Aug.  1495 
a  (  21  Aug.  1488        **  {  21  Aug.  1496 

-IQ  «  22  Aug.  1503 
LJ  \  21  Aug.  1504 

A  (  22  Aug.  1488        1*>  J  22  Aug.  1496 
*  \  21  Aug.  1489        **  \  21  Aug.  1497 

*>n  (  22  Aug.  1504 
^u  i  21  Aug.  1505 

-  /  22  Aug.  1489        1  Q  1  22  Aug.  1497 
0  121  Aug.  1490        At>  (  21  Aug.  1498 

t>1  |  22  Aug.  1505 
*L  \  21  Aug.  1506 

f»  (  22  Aug.  1490 
0  \  21  Aug.  1491 

-,  A  (  22  Aug.  1498 
*  \  21  Aug.  1499 

9i>  I  22  Aug.  1506 
^  (  21  Aug.  1507 

«  i  22  Aug.  1491 
'  (  21  Aug.  1492 

,  -  I  i!'J  Aug.  1499 
A0  (  21  Aug.  1500 

«o  (  22  Aug.  1507 
*•*  \  21  Aug.  1508 

e  (  22  Aug.  1492        1  «  (  22  Aug.  1500 
5  1  21  Aug.  1493         10  I  21  Aug.  1501 

t>±  f  22  Aug.  1508 
"**  t  21  Apr.  1509 
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Henry  VIII. 


A  (  22  April,  1509 
1  I  21  April,  1510 

-.  ,,  J  22  April,  1522 
*  I  21  April,  1523 

4>ir  (  22  April,  1535 
*M  31  April,  1536 

4>  (  22  April,  1510 
*  \  21  April,  1511 

-  -  (  22  April,  1523 
10  I  21  April,  1524 

».«>  (  22  April,  1536 
^°  I  21  April,  1537 

.,  (  22  April,  1511 
«  I  21  April,  1512 

-,  f»  (  22  April,  1524 
1|J  (  21  April,  1525 

MQ  (  22  April,  1537 
^^  (  21  April,  1538 

.  |  22  April,  1512 
*  I  21  April,  1513 

-.  ^  I  22  April,  1525 
1  •  1  21  April,  1526 

.>n  (  22  April,  1538 
•w  I  21  April,  1539 

r  i  22  April,  1513 
0  \  21  April,  1514 

-!  Q  /  22  April,  1526 
9  \  21  April,  1527 

oi  (  22  April,  1539 

«51  i  21  April,  1540 

f.  (  22  April,  1514 

-!Q  (  22  April,  1527 

0  i  21  April,  1515 

liF  \  21  April,  1528 

o4>  1  22  April,  1540 

~  (  22  April,  1515 

t*n  {  22  yVpril,  1528 

•»*  l  21  April,  1541 

•  (  21  April,  1516 

wU  1  21  April,  1529 

no  )  22  April,  1541 

a  (  22  April,  1516 

<>-,  <  22  April,  1529 

^^  (  21  April,  1542 

0  (  21  April,  1517 
Q  (  22  April,  1517 

"L  \  21  April,  1530 
4><>  (  22  April,  1530 

o^  (  22  April,  1542 
***  (  21  April,  1543 

v  I  21  April,  1518 

«*  )  21  April,  1531 

1 

OK  (  22  April,  1543 

irv  I  22  April,  1518 
u  1  21  April,  1519 

9o  I  22  April,  1531 
^^  \  21  April,  1532 

^^  t  21  April,  1544 

11  (  22  April,  1519 
A  (  21  April,  1520 

«  ..  (  22  April,  1532 
^*  I  21  April,  1533 

of.  /  22  April,  1544 
«>"  (  21  April,  1545 

1  .»  J  22  April,  1520 
A'w  1  21  April,  1521 

rtj-  (  22  April,  1533 
1(50  \  21  April,  1534 

o~  (  22  April,  1545 
«**  1  21  April,  1540 

-I  ol  22  April,  1521 

0«  (  22  April,  1534 

oo  (  22  April,  1546 

x**  I  21  April,  1522              <™  1  21  April,  1535 

&9  \2Uan.    1547 

Edward  VI. 

.,  (28  Jan.  1547 

1  I  27  Jan.  1548                      A  (  28  Jan.  1550 

f.  )  28  Jan.  1552 

*  \  27  Jan.  1551 

b  {  27  Jan.  1553 

f>  (  28  Jan.  1548 

6  \  27  Jan.  1549 

-  (  28  Jan.  1551 

m  (28  Jan.  1553 

o  (  28  Jan.  1549                      °  \  27  Jan.  1552 

•  \    6  July,  1553 

«*1  27  Jan.  1550 

Mary. 

^  I  6  July,  1553                            «  <    6  July,  1554 

1  (  5  July,  1554                            *  (  24  July,  1554 

Philip  aiid  Mary. 

-.  &  £  |  25  July,  1554 
»>  e.  o  }  25  July,  1555 

o  .,  _!  (  25  July,  1556 
«'      *  1  24  July,  1557 

.  c   -  |  25  July,  1557 

-&f,(25July,155( 
»*"*>!  17  Nov.  1558 

^      »  1  24  July,  1556            **  ""  **  1  24  July,  1558 
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Elizabeth. 


i  j  17  Nov.  1558        tf,  (  17  Nov.  1573        .**  (  17  Nov.  1588 
1  (  16  Nov.  1559        l"  I  16  Nov.  1574        «*A  \  16  Nov.  1589 

.,  I  17  Nov.  1559        ,~  (  17  Nov.  1574        .»t>  /  17  Nov.  1589 
*  \  16  Nov.  1560         L  *  {  16  Nov.  1575        *»^  \  16  Nov.  1590 

o  }  17  Nov.  1560 
*  (  16  Nov.  1561 

.  tt  j  17  Nov.  1575        „«,  I  17  Nov.  1590 
0  I  16  Nov.  1576        &&  \  16  Nov.  1591 

,  i  17  Nov.  1561 
*(  16  Nov.  1562 

A  Q  j  17  Nov.  1576        ...  J  17  Nov.  1591 
15f  1  16  Nov.  1577        ***  I  16  Nov.  1592 

-  1  17  Nov.  1562 
D  I  16  Nov.  1563 

>t(\  i  17  Nov-  1577        <*K  )  17  Nov-  !592 
4U  \  16  Nov.  1578       «>d  1  16  Nov.  1593 

,.  i  17  Nov.  1563 
D  I  16  Nov.  1564 

n+  I  17  Nov.  1578       o~  /  17  Nov.  1593 
41  i  16  Nov.  1579       w"  \  16  Nov.  1594 

m  1  17  Nov.  1564 
•  I  16  Nov.  1565 

,0  t  17  Nov.  1579        Q«  i  17  Nov.  1594 
^  \  16  Nov.  1580        «*«  (  16  Nov.  1595 

e  (  17  Nov.  1565        00  i  17  Nov.  1580         „  i  17  Nov.  1595 
8  (  16  Nov.  1566        &&  I  16  Nov.  1581        Oo  \  IQ  Nov.  1596 

0  {  17  Nov.  1566 
9\  16  Nov.  1567 

0/i  i  17  Nov.  1581       .,,0  i  17  Nov.  1596 
4^  \  16  Nov.  1582        «»  1  16  Nov.  1597 

trk  i  17  Nov.  1567 
LU  I  16  Nov.  1568 

OK  1  17  Nov.  1582 
4i>  I  16  Nov.  1583 

.f.  )  17  Nov.  1597 
V  \  16  Nov.  1598 

.,.,  (  17  Nov.  1568 
11  \  16  Nov.  1569 

.,«  (  17  Nov.  1583 
««  \  16  Nov.  1584 

,,.,  1  17  Nov.  1598 
4:1  i  16  Nov.  1599 

„  I  17  Nov.  1569 
L*  \  16  Nov.  1570 

4>w  i  17  Nov.  1584 
&*  \  16  Nov.  1585 

.  0  |  17  Nov.  1599 
^  \  16  Nov.  1600 

40  n7N°v-1570 

L<*  I  16  Nov.  1571 

Q  (  17  Nov.  1585 
"&  \  16  Nov.  1586 

.  «>  /  17  Nov.  1600 
*«*  (  16  Nov.  1601 

^  .  (  17  Nov.  1571 
14  I  16  Nov.  1572 

00  (  17  Nov.  1586 
^y  1  16  Nov.  1587 

4  .  i  17  Nov.  1601 
44  I  16  Nov.  1602 

t  _  |  17  Nov.  1572 
AiM  16  Nov.  1573 

Offc  {  17  Nov.  1587 
&V  \  16  Nov.  1588 

*  -  (  17  Nov.  1602 
^  (  24  Mar.  1603 

James  I. 

.  f  24  Mar.  1603         a  f  24  Mar.  1611 
1  1  23  Mar.  1604         **  \  23  Mar.  1612 

jm  (24  Mar.  1619 
l«  I  23  Mar.  1620 

0  (  24  Mar.  1604 
»  (  23  Mar.  1605 
.,  (  24  Mar.  1605 
»  )  23  Mar.  1606 
.  J  24  Mar.  1606 
*  (  23  Mar.  1607 
.  (  24  Mar.  1607 
0  \  23  Mar.  1608 
„  (  24  Mar.  1608 
*>  I  23  Mar.  1609 
«  (  24  Mar.  1609 
'  )  23  Mar.  1610 

4  ^  (  24  Mar.  1612 
11  1  23  Mar.  1613 
1  ^  (  24  Mar.  1613 
11  1  23  Mar.  1614 
it>  (  24  Mar.  1614 
*x  \  23  Mar.  1615 
..0  <  24  Mar.  1615 
lrf  1  23  Mar.  1616 
A  (  24  Mar.  1616 
14  i  23  Mar.  1617 
.  _  l  24  Mar.  1617 
15  i  23  Mar.  1618 

Q  (  24  Mar.  1620 
18  1  23  Mar.  1621 

1Q  1  24  Mar.  1621 
l5*  (  23  Mar.  1622 

,>rk  (  24  Mar.  1622 
^u  )  23  Mar.  1623 

-  (  24  Mar.  1623 
^A  \  23  Mar.  1624 

0  (  24  Mar.  1624 
&&  \  23  Mar.  1625 

Q  (  24  Mar.  1610 
8  \  23  Mar.  1611 

ifi  /  24  Mar.  1618 
Lt>  (  23  Mar.  1619 

00  1  24  Mar.  1625 
^rf  (  27  Mar.  1625 
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.,  /  27  Mar.  1625 
1  (  26  Mar.  1626 

Charles  l. 

Q  I  27  Mar.  1633 
^  (  26  Mar.  1634 

+  ~(  27  Mar.  1641 
1  •  \  26  Mar.  1642 

0  /  27  Mar.  1626 
•  \  26  Mar.  1627 

.  ~  /  27  Mar.  1634 
11  I  26  Mar.  1635 

1  a  (  27  Mar.  1642 
5  i  26  Mar.  1643 

o  (  27  Mar.  1627 
«*  I  26  Mar.  1628 

^  -  i  27  Mar.  1635 
1  1  26  Mar.  1636 

..  0  (  27  Mar.  1643 
LtF  (  26  Mar.  1644 

.  f  27  Mar.  1628         „  f  27  Mar.  1636 
*  I  26  Mar.  1629        **  1  26  Mar.  1637 

>>f.  1  27  Mar.  1644 
~u  1  26  Mar.  1645 

.  i  27  Mar.  1629        i  Q  f  27  Mar.  1637 
°  \  26  Mar.  1630        "»  (  26  Mar.  1638 

</M  )  27  Mar.  1645 
wl  I  26  Mar.  1646 

«  (  27  Mar.  1630        -,  .  I  27  Mar.  1638 
D  )  26  Mar.  1631         *  1  26  Mar.  1639 

nn  1  27  Mar.  1646 
AA  1  26  Mar.  1647 

~  I  27  Mar.  1631        ^  -  (  27  Mar.  1639 
•  \  26  Mar.  1632        1O  \  26  Mar.  1640 

«>Q  {  27  Mar.  1647 
^  1  26  Mar.  1648 

Q  i  27  Mar.  1632        ^  «  (  27  Mar.  1640 
8  »  26  Mar.  1633        1U  I  26  Mar.  1641 

.  i  27  Mar.  1648 
^*  (  30  Jan.  1649 

Charles  II. 

Commonwealth^  1  #o  12. 

^  (  30  Jan.  1649 
1  \  29  Jan.  1650 

i*  (  30  Jan.  1662 
**  \  29  Jan.  1663 

„«  i  30  Jan.  1674 
^°  J  29  Jan.  1675 

0  <  30  Jan.  1650 
»  (  29  Jan.  1651 

^  _  /  30  Jan.  1663 
10  \  29  Jan.  1664 

ow  (  30  Jan.  1675 
4*  \29Jan.l676 

Q  (  30  Jan.  1651 
*M  29  Jan.  1652 

..  f,  i  30  Jan.  1664 
10  \  29  Jan.  1665 

<>c  (  30  Jan.  1676 
^°  (  29  Jan.  1677 

^  |  30  Jan.  1652 

*  i  29  Jan.  1653 

..«,  (  30  Jan.  1665 

OQ  •  30  Jan.  1677 

*«  (  29  Jan.  1666 

»•*{  29  Jan.  1678 

-  /  30  Jan.  1653 

d  \  29  Jan.  1654 

.,  e  /  30  Jan.  1666 

Qrt  )  30  Jan.  1678 

«  (  30  Jan.  1654 
D  \  29  Jan.  1655 

B  1  29  Jan.  1667 
1  0  /  30  Jan.  1667 

•*u  1  29  Jan.  1679 
o-i  i  30  Jan.  1679 

m  1  30  Jan.  1655 

J-tf  1  29  Jan.  1668 

**A  \  29  Jan.  1680 

'  (  29  Jan.  1656 

ork  /  30  Jan.  1668 

on  f  30  Jan.  1680 

c  )  30  Jan.  1656 

^u  \  29  Jan.  1669 

**  \  29  Jan.  1681 

9  \  29  Jan.  1657 

(>1  (  30  Jan.  1669 

OQ  1  30  Jan.  1681 

Q  (  30  Jan.  1657 

^A  i  29  Jan.  1670 

«5«*  (  29  Jan.  1682 

w  1  29  Jan.  1658 

1ffc  (  30  Jan.  1658 
"  1  29  Jan.  1659 

0<>  (  30  Jan.  1670 
^  1  29  Jan.  1671 

0,1  f  30  Jan.  1682 
**  I  29  Jan.  1683 

-...  (  30  Jan.  1659 
1  ]  29  Jan.  1660 

23  {  29  Jan!  1672 

QK  /  30  Jan.  1683 
*>°  (  29  Jan.  1684 

1M  (  30  Jan.  1660 

;>xl  (  30  Jan.  1672 

nf»  /  30  Jan.  1684 

«*  I  29  Jan.  1661 

^*  l  29  Jan.  1673 

»w  \  29  Jan.  1685 

-.«  (30  Jan.  1661 

OK  <  30  Jan.  1673 

Om  (  30  Jan.  1685 

lt3  1  29  Jan.  1662 

^°  \  29  Jan.  1674 

*  •  (  6  Feb.  1685 
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James  II. 


..  (  6  Feb.  1685 
1  \  5  Feb.  1686 


Q  (    6  Feb.  1687 
•>  (    5  Feb.  1688 


4>  f  6  Feb.  1686                        .  i    6  Feb.  1688 

s  1  5  Feb.  1687                       *  >  11  Dec.  1688 

William  and  Mary. 

..  i  13  Feb 

.1689 

«.  /  13  Feb.  1691 

-  1  13  Feb.  1693 

1  1  12  Feb 

.  1690 

•*  \  12  Feb.  1692 

°  (  12  Feb.  1694 

a  f  13  Feb 
«  I  12  Feb 

.1690 
.1691 

.  I  13  Feb.  1692 
*  \  12  Feb.  1693 

~  /  13  Feb.  1694 
°  \  27  Dec.  1694 

William  III. 

^  I  28  Dec 

1694 

0  /  13  Feb.  1697 

-gt,  «  13  Feb.  1700 

*>  \  12  Feb 

.1695 

^  {  12  Feb.  1698 

A^  (  12  Feb.  1701 

~  /  13  Feb 
'  I  12  Feb 

.1695 
1696 

-!  ^  |  13  Feb.  1698 
1U  \  12  Feb.  1699 

^  o  1  13  Feb.  1701 
L<>  (  12  Feb.  1702 

Q  <  13  Feb 
9  {  12  Feb 

.1696 
1697 

^  |  13  Feb.  1699 
11  \  12  Feb.  1700 

^  ^  «  13  Feb.  1702 
**{    8  Mar.  1702 

Aline. 

-,  (  8  Mar. 
1  i  7  Mar. 

1702 
1703 

„  (  8  Mar.  1707 
*>  \  7  Mar.  1708 

irk  j  8  Mar.  1711 
1U  I  7  Mar.  1712 

ft  i  8  Mar. 

1703 

»  I  7  Mar. 
0/8  Mar. 

1704 
1704 

«  (  8  Mar.  1708 
•  I  7  Mar.  1709 

.,.,  (  8  Mar.  1712 
At  7  Mar.  1713 

3  \  7  Mar. 

1705 

Q  1  8  Mar.  1709 

.g0  /  8  Mar.  1713 

.  <  8  Mar. 

1705 

9  \  7  Mar.  1710 

A^  \  7  Mar.  1714 

*  i  7  Mar. 

1706 

-  f  8  Mar. 

1706 

0  I  8  Mar.  1710 

0  f  8  Mar.  1714 

5  i  7  Mar. 

1707 

y  )  7  Mar.  1711 

lrf  I  1  Aug.  1714 

George  I. 

!  f    1  Aug 
1  I  31  July 

.1714 
,1715 

„  (    1  Aug.  1719 
*>  \  31  July,  1720 

10l    1  Aug.  1723 
1U  I  31  July,  1724 

«*  f    !  Aug 
«  1  31  July 

o  (    1  Aug 

1715 
,1716 
1716 

«(    1  Aug.  1720 
'  \  31  July,  1721 

i1  I    1  Aug.  1724 
11  i  31  July,  172.') 

•*  I  31  July,  1717 
A  i    1  Aug.  1717 
*  \  31  July,  1718 

tt  (    1  Aug.  1721 
8  i  31  July,  1722 

0  I    1  Aug.  172.') 
»  I  31  July,  1726 

Kt    1  Aug.  1718 
&  (  31  July,  1719 

Q  i    1  Aug.  1722 
y  )  31  July,  1723 

^Q  i    1  Aug.  1726 
**M  11  June,  1727 
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George  II. 


.,  (  11  June,  1727        .,  ..  (  11  June,  1739 
1  \  10  June,  1728        *»  \  10  June,  1740 

0/,  (  11  June,  1750 
"•''*  (  10  June,  1751 

o/ll  June,  1728         ,.(11  June,  1740 
»  I  10  June,  1729        1*  {  10  June,  1741 

«-  |  11  June,  1751 
w°  (  10  June,  1752 

„(  11  June,  1729        ,_  Ml  June,  1741 
»  1  10  June,  1780       15  {  10  June;  1742 

t>f»  I  11  June,  1752 
1(50  {  10  June,  1753 

.  (  11  June,  1730             T     , 
4  10  June  1731        1  «(  11  June,  1742 
u  I  10  June,  1743 

Q7  f  11  June,  1753 
•*  •  (  10  June,  1754 

_  |  11  June,  1731 

«>  (  10  June,  1732 
„  I  11  June,  1732 

-!*,/  11  June,  1743 
A<  (  10  June,  1744 

«>e  «  11  June,  17.54 
^°  (  10  June,  1755 

*M  10  June,  1733 

.,  Q  f  11  June,  1744 

«>fk  '  11  June,  1755 

~  <  11  June,  1733 

9  (  10  June,  1745 

^^  t  10  June,  1756 

•  (  10  June,  1734 

1Q  •  11  June,  1745 

on  f  11  June,  1756 

Q  (  11  June,  1734 

iy  \  10  June,  1746 

«*u  1  10  June,  1757 

9  \  10  June,  1735 
a  (  11  June,  1735 

«>rk  /  11  June,  1746 
^u  \  10  June,  1747 

o-i  (11  June,  1757 
««•  |  10  June,  1758 

*\  10  June,  1736 

7 

irk  |  11  June,  1736 
U  I  10  June,  1737 

n+  /  11  June,  1747 
4L  \  10  June,  1748 

Q<>  /  11  June,  1758 
&&  \  10  June,  1759 

.,  1  11  June,  1737 
1  I  10  June,  1738 

0<>  (  11  June,  1748 
^  \  10  June,  1749 

oo  /  11  June,  1759 
«5«i  \  10  June,  1760 

0  (  11  June,  1738       «>Q  /  n  June>  i749 

Q/i  (  11  June,  1760 

1/5  \  10  June,  1739    1    (*°l  10  June,  1750 

«**  (  10  Oct.  1760 

George  III. 

..  (  25  Oct.  1760        ^  «  (  25  Oct.  1772 

0_  i  25  Oct.  H84 

1  \  24  Oct.  1761 

A*5  \  24  Oct.  1773 

^d  (24  Oct.  1785 

o  /  25  Oct.  1761 

-,  M  I  25  Oct.  1773 

nt*  J  25  Oct.  1785 

*  (  24  Oct.  1762 

*  \  24  Oct.  1774 

^i)  |  24  Oct.  1786 

o  1  25  Oct.  1762 

^  -  i  25  Oct.  1774 

i>(«  (  25  Oct.  1786 

9  (  24  Oct.  1763 

10  I  24  Oct.  1775 

«•  (24  Oct.  1787 

.  i  25  Oct.  1763 

-!^.  (  25  Oct.  1775 

e  (  25  Oct.  1787 

*  (  24  Oct.  1764 

10  (  24  Oct.  1776 

^9  \  24  Oct.  1788 

„  r  25  Oct.  1764 

.,«  (  25  Oct.  1776 

or*  1  25  Oct.  1788 

0  \  24  Oct.  1765 

A«  (  24  Oct.  1777 

^y  »  24  Oct.  1789 

f,  i  25  Oct.  1765 

^  Q  j  25  Oct.  1777 

o0  )  25  Oct.  1789 

D  (  24  Oct.  1766 

1?*  (  24  Oct.  1778 

«5U  (  24  Oct.  1790 

~  •  25  Oct.  1766 

-,  0  /  25  Oct.  1778 

04  1  25  Oct.  1790 

•  \  24  Oct.  1767 

1  «>  (  24  Oct.  1779 

«**  I  24  Oct.  1791 

e  (  25  Oct.  1767 

«>n  1  25  Oct-  1779 

o«>  (  25  Oct.  1791 

0  (  24  Oct.  1768 

^u  \  24  Oct.  1780 

•**  \  24  Oct.  1792 

a  \  25  Oct.  1768 

t>1  (  25  Oct.  1780 

oo  J  2»  Oct.  1792 

**  \  24  Oct.  1769 

*J  I  24  Oct.  1781 

•>•>  i  24  Oct.  1793 

1fl  (  25  Oct.  1769 

0  i  25  Oct.  1781 

0/l  (25  Oct.  1793 

u  \240ct.  1770 

^^  i  24  Oct.  1782 

^^  \  24  Oct.  1794 

-.  ..  /  25  Oct.  1770 

Oo  /  25  Oct-  1782 

o^l  25  Oct.  1794 

1  \  24  Oct.  1771 

*•»  (  24  Oct.  1783 

o**  \  24  Oct.  1795 

-.0/25  Oct.  1771 

.  i  25  Oct.  1783 

0,,  1  25  Oct.  1795 

Al*  \  24  Oct.  1772 

^*  (  24  Oct.  1784 

•>*>  J  24  Oct.  1796 
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GEORGE  III. — continued. 


Q^  (  25  Oct.  1796 
•5  i  \  24  Oct.  1797 

^^(25  Oct.  1801 
*^  \  24  Oct.  1802 

A~  f  25  Oct.  1806 
*  •  \  24  Oct.  1807 

QQ  /  25  Oct.  1797 
00  \  24  Oct.  1798 

«,0  I  25  Oct.  1798 
rfy  \  24  Oct.  1799 

Afk  1  25  Oct.  1799 
'*u  I  24  Oct.  1800 

.0/25  Oct.  1802 
^^  1  24  Oct.  1803 

.  (  25  Oct.  1803 
**  )  24  Oct.  1804 

.  -  i  25  Oct.  1804 
*D  \  24  Oct.  1805 

Q  (  25  Oct.  1807 
4:8  (  24  Oct.  1808 

.  0  (  25  Oct.  1808 
*y  \  24  Oct.  1809 

-  (  25  Oct.  1800 
4:1  I  24  Oct.  1801 

.  „  (  25  Oct.  1805 
*«  )  24  Oct.  1806 

-~  (  25  Oct.  1809 
du  (  24  Oct.  1810 

Regency. 

_.,  i  25  Oct.  1810 
dl  I  24  Oct.  1811 

-_  f  25  Oct.  1814 
00  (  24  Oct.  1815 

-e  |  25  Oct.  1817 
09  U4  Oct.  1818 

K0  |  25  Oct.  1811 
V*  \  24  Oct.  1812 

K0  (  25  Oct.  1812 
°<*  \  24  Oct.  1813 

-„  (  25  Oct.  1815 
OD  \  24  Oct.  1816 

-Q  /  25  Oct.  1818 
otf  1  24  Oct.  1819 

K/i  (  25  Oct.  1813        -~  (  25  Oct.  1816 
&<*  I  24  Oct.  1814        d  •  \  24  Oct.  1817 

an  (  25  Oct.  1819 
tou  I  29  Jan.  1820 

George  IV. 

^  /  29  Jan.  1820 
A  I  28  Jan.  1821 

-  (  29  Jan.  1824 
d  \  28  Jan.  1825 

0  (29  Jan.  1828 
y  \  28  Jan.  1829 

t>  (  29  Jan.  1821 
»  (28  Jan.  1822 

0  (  29  Jan.  1822 
9  \  28  Jan.  1823 

f»  (  29  Jan.  1825 
D  \28Jan.  1826 

~  j  29  Jan.  1826 
•  I  28  Jan.  1827 

+  fi  <  29  Jan.  1829 
"  (  28  Jan.  1830 

,  (  29  Jan.  1823         Q  (  29  Jan.  1827 
*  \  28  Jan.  1824         9  \  28  Jan.  1828 

it  t  29  Jan.  1830 
1A  \  26  June,  1830 

William  IV. 

,  (  26  June,  1830 
1  \  25  June,  1831 

t>  j  26  June,  1831 
^  \  25  June,  1832 

Q  1  26  Juno,  1832 
9  (  25  June,  1833 

A  (  26  June,  1833 
*  I  25  June,  1834 

.  )  26  June,  1834 
0  \  25  June,  1835 

«  (  26  June,  1835 
«  1  25  June,  1836 

~  1  26  June,  1836 
*  (  20  June,  1837 
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Victoria. 


-1  |  20  June,  1837 
1  \  19  June,  1838 

Oo  (  20  June,  1859 
»W|  19  June,  1860 

^  .  /  20  June,  1880 
*  \  19  June,  1881 

t>  f  20  June,  1838 

0^  (  20  June,  1860 

*-  (  20  June,  1881 

A  \  19  June,  1839 

^^  (  19  June,  1861 

*°  1  19  June,  1882 

o  (  20  June,  1839 
«*  )  19  June,  1840 

4>-  i  20  June,  1861 
*•»  1  19  June,  1862 

Ai»  (  20  June,  1882 
1:0  \  19  June,  1883 

.  (  20  June,  1840 
*  \  19  June,  1841 

o«  )  20  June>  1862 
^"  I  19  June,  1863 

At*  1  20  June,  1883 
*•  (  19  June,  1884 

_  |  20  June,  1841 
5  (  19  June,  1842 

Ow  (  20  June,  1863 
A  *  \  19  June,  1864 

.  ft  (  20  June,  1884 
'*c*  \  19  June,  1885 

f»  f  20  June,  1842 

O  (  19  June,  1843 

OQ  (  20  June,  1864 

A  0  /  20  June,  1885 

„  i  20  June,  1843 

^c*  \  19  June,  1865 

4y  I  19  June,  1886 

*  \  19  June,  1844 

OQ  |  20  June,  1865 

Krfc  (  20  June,  1886 

ft  j  20  June,  1844 

^y  \  19  June,  1866 

du  (  19  June,  1887 

~  (  19  June,  1845 

Qrk  (  20  June,  1866        K+  (  20  June,  1887 

Q  (  20  June,  1845 

«*u  i  19  June,  1867 

»*  \  19  June,  1888 

v  \  19  June,  1846 

o-i  (  20  June,  1867 

-«,  /  20  June,  1888 

irk  j  20  June,  1846 

•51  ^  19  June,  1868 

d^  I  19  June,  1889 

V  I  19  June,  1847 

o«>  f  20  June,  1868 

-o  (  20  June,  1889 

.,  .,  |  20  June,  1847 

•^  (  19  June,  1869 

d«*  1  19  June,  1890 

1  \  19  June,  1848 

oo  f  20  June,  1869 

-.  (20  June,  1890 

^(>  (  20  June,  1848 

«*•*  \  19  June,  1870 

d*  \19June,  1891 

*&  \  19  June,  1849 

Q/i  (  20  June,  1870 

r-  (  20  June,  1891 

1Q  f  20  June,  1849 

«**  I  19  June,  1871 

00  I  19  June,  1892 

"  \  19  June  1850 

..  .  {  20  June,  1850 

OK  (  20  June,  1871 
^^  1  19  June,  1872 

-  „  (  20  June,  1892 
00  |  19  June,  1893 

-L4:  (  19  June,  1851 

Q«  (  20  June,  1872 

-~  (  20  June,  1893 

..  -  (  20  June,  1851 
10  \  19  June,  1852 

•W*!  19  June,  1873 

°  •  (  19  June,  1894 

..x,  (  20  June,  1852 
113  I  19  June,  1853 

ow  f  20  June,  1873 
«*  '  (  19  June,  1874 

-0.  /  20  June,  1894 
00  (  19  June,  1895 

..^  (  20  June,  1853 
AM  19  June,  1854 

oo  (  20  June,  1874 
«*s  '(  19  June,  1875 

-a  (  20  June,  1895 
dy  \  19  June,  1896 

•t  e  (  20  June,  1854 
8  \  19  June,  1855 

oo  /  20  June,  1875 
«*y  \  19  June,  1876 

f,^  (  20  June,  1896 
DU  \  19  June,  1897 

1(v  (  20  June,  1855 

.  n  (  20  June,  1876 

x,..  <  20  June,  1897 

A"  \  19  June,  1856 

4U  I  19  June,  1877 

OJ-  (  19  June,  1898 

Ofk  )  20  June»  1856 

.  1  f  20  June,  1877 

fi(>  (  20  June,  1898 

^u  I  19  June,  1857 

4:1  \  19  June,  1878 

°^  (  19  June,  1899 

Q-i  (  20  June,  1857 

..  0  (  20  June,  1878 

X.Q  1  20  June,  1899 

«•••  )  19  June,  1858 

^^  \  19  June,  1879 

°«*  1  19  June,  1900 

o«>  (  20  June,  1858 

-o(20  June,  1879 

A^  (  20  June,  190& 

**~  \  19  June,  1859 

*»  (  19  June,  1880 

°*  I  22  Jan.  1901 

D. — VOL.    I. 


cclxxiv      TABLE  OF  THE  EEIGNS  OF  ENGLISH  SOVEREIGNS. 


Edward  VII. 

..  (22  Jan.  1901 
A  I  21  Jan.  1902 

r  i  22  Jan.  1905 
•>  \  21  Jan.  1906 

0(  22  Jan.  1902 
•  (  21  Jan.  1903 

„  (22  Jan.  1906 

o  (22  Jan.  1903 

*>  \  21  Jan.  1907 

•5  I  21  Jan.  1904 

.  (22  Jan.  1904 

„  (  22  Jan.  1907 

*  I  21  Jan.  1905 

•  (  21  Jan.  1908 

George  V. 

-i  (  6  May,  1910 
-M  5  May,  1911 

Q  (  6  May,  1917 
9\  5  May,  1918 

»,  (  6  May,  1911 
«\  5  May,  1912 

0  (  6  May,  1918 
•>{  5  May,  1919 

„  (  6  May,  1912 
**  )  5  May,  1913 

irk(  6  May.  1919 

.  (  6  May,  1913 

1U  \  5  May,  1920 

*1  5  May,  1914 

^  (  6  May,  1920 

-  (  6  May,  1914 

u  i  5  May,  1921 

0  \  5  May,  1915 

„  (  6  May,  1915 
*>  \  5  May,  1916 

„/  6  May,  1921 
*d  )  5  May,  1922 

^  (  6  May,  1916 
'  i  5  May,  1917 

.  Q  (  6  May,  1922 
1«»  I  5  May,  1923 

8 


22  Jan.  1908 
21  Jan.  1909 


(22  Jan.  1909 
I  21  Jan.  1910 

(  22  Jan.  1910 
I  6  May,  1910 


6  May.  1923 

5  May,  1924 

6  May.  1924 

5  May,  1925 

6  May,  1925 

5  May,  1926 

6  May,  1926 

5  May,  1927 

6  May.  1927 

5  May,  1928 

6  May,  1929 


(     cclxxv    ) 


ADDENDA. 


Page  21,  note  (c).—  Add  at  end  "Re  Cockerill,  1929,  2  Ch.  131;  98  L.  J. 
Cb.  281." 

Page  23,  note  (y).  —  Add  at  end  "  Inche  Noriah  v.  Shaik  Allie  Bin  Omar, 
1929,  A.  C.  127;  98  L.  J.  P.  C.  1." 

Page  27,  note  (c).—  Add  at  end  "Pearce  v.  Brain,  1929,  2  K.  B.  310." 

Page  58,  note  (A).  —  Add  at  end  "  cf  .  Cardigan  v.  Curzon-Jlowe,  (1885)  30 
Ch.  D.  531;  Bernhardt  v.  Galsivorthy,  1929,  1  Ch.  549;  98  L.  J.  Ch. 

284." 


Page  67,  note  (66).  —  Add  as  note  to  s.  38  (i),  "Any  provision  in  the  settle- 
ment tending  to  induce  a  tenant  for  life  to  abstain  from  exercising 
his  powers  under  the  Act  is  void:  s.  106  and  nn.  thereto,  2  Wolst. 
and  Cherry,  llth  ed.  253  et  seq.;  Ee  Patten,  1929,  2  Ch.  276." 

Page  81,  note  (xx).  —  Add  as  note  to  s.  73  (1),  "See  Ee  Conquest,  1929, 
2  Ch.  353." 

Page  112,  note  («)  .  —  Add  at  end  "  but  the  amount  of  such  taxes,  if  men- 
tioned, must  not  be  misstated:  Townsend  v.  Granger,  9  L.  J.  (0.  S.) 
Ch.  176." 

Page  172,  note  (II).—  Add  as  note  to  s.  146  of  the  L.  P.  Act,  1925,  "See 
L.  P.  (Amend.)  Act,  1929." 

Page  236,  note  (p).  —  Add  at  end  "Reckitt  v.  Barrett,  Pembroke  $  Slater, 
1929,  A.  C.  176;  98  L.  J.  K.  B.  136;  inf.  pp.  841,  842." 

Page  243,  note  (A).  —  Add  at  end  "and  see  Hyman  v.  //.,  1929,  A.  C.  601; 
98  L.  J.  P.  81;  May  v.  M.,  1929,  W.  N.  180." 

Page  339,  note  (22).  —  Add  as  note  to  Legitimacy  Act,  1926,  "See  Re  Lowe, 
1929,  2  Ch.  210." 

Page  366,  note  (r).—  Add  at  end  "Aldridge  v.  Wright,  1929,  2  K.  B.  117." 

Page  369,  note  («).—  Add  at  end  "Hue  \.  Whiteley,  1929,  1  Ch.  440;  98 
L.  J.  Ch.  227." 

Page  372,  note  (p).—  Add  at  end  "Aldridge  v.  Wright,  1929,  2  K.  B.  117." 

Page  399,  note  (A)-—  Add  at  end  "Weld  v.  Petre,  1929,  1  Ch.  33;  97  L.  J. 
Ch.  399." 

Page  404,  note  (y)  .  —  Add  at  end  "A  mortgagor's  right  to  redeem  personalty 
(other  than  chattels  real)  is  never  barred:  Weld  v.  Petre,  1929,  1 
Ch.  33." 

Page  418,  note  (c).—  Add  at  end  "See  Ee  Austen,  1929,  2  Ch.  155." 
Page  483,  note  (r).—  Add  at  end  "Clark  v.  Barnes,  1929,  W.  N.  164." 
Page  487,  note  («).—  Add  at  end  "Aldridge  v.  Wright,  1929,  2  K.  B.  117." 
Page  488,  note  (c).—  Add  at  end  "Clark  v.  Barnes,  1929,  W.  N.  164." 

Page  531,  note  (qq).  —  Add  as  note  to  s.  26  (3),  "See  Re  House,  1929, 
2  Ch.  166." 


Cdxxvi  ADDENDA. 

Page  533,  note  (rf). — Add  at  end  "As  to  trustees'  power  to  appoint  an 
attorney,  see  Green  v.  Whitehcad,  1929,  W.  N.  207." 

Page  542,  note  (»»)• — Before  "As  to  whether,"  &c.,  insert  "Maine,  $c. 
Power  Co.,  Ltd.  v.  Hart,  1929,  A.  C.  631." 

Page  617,  note  (/).— Add  at  end  "Clark  v.  Barnes,  1929,  W.  N.  164." 

Page  65O,  note  (r). — Add  at  end  "As  to  the  time  within  which  a  quia 
timet  action  must  be  brought  against  a  public  authority,  see  Graigola 
Merthyr  Co.  \.  Swansea  Corp.,  1929,  A.  C.  344;  98  L.  J.  Ch.  233. '~ 

Page  654,  note  (*).— Add  at  end  "  Weld  \.  Petre,  1929,  1  Ch.  33;  97  L.  J. 
Ch.  399." 

Page  657,  note  (*)•— Add  at  end  "  Iveagh  v.  Harris,  1929,  2  Ch.  142;  98- 
L.  J.  Ch.  280." 

Page  686,  note  (a). — Add  at  end  "Kennedy  \.  Thomassen,  1929,  1  Ch. 
426;  98  L.  J.  Ch.  98." 

Paga  690,  note  (ee).— Add  as  note  to  s.  130,  "See  Re  Hope's  Will  Trust, 
1929,  2  Ch.  136;  98  L.  J.  Ch.  249." 

Page  724,  note  (/).— Add  at  end  "Restall,  Brown  $•  Clennell's  Case,  1929. 

1  Ch.  134;  Powell's  Case,  ib.  137." 

Page  764,  note  (p).— Add  at  end  "See  also  Minter  v.  Priest,  1929,  1  K.  B. 
655." 

Page  765,  note  (<>).— Add  at  end  "See  also  Minter  v.  Priest,  1929,  1  K.  B. 
655." 

Page  811,  note  (q). — Add  at  end  "Pontardau-e  S.  J).  C.  v.  Moore-Gwyn, 
1929,  1  Ch.  656  (natural  rockfall  held  not  a  nuisance);  Fanderpanf 
v.  Mayjair  Hotel  Co.,  1929,  W.  N.  221  (obstruction  of  highway  and 
noise);  Farnworth  v.  Manchester  Corp.,  1929,  1  K.  B.  533;  98  L.  J. 
K.  B.  224  (sulphur  fumes  from  furnaces)." 

Page  842,  note  (f).— Add  at  end  "Reckitt  \.  Barrett,  Pembroke  4-  Slater, 
1929,  A.  C.  176;  98  L.  J.  K.  B.  136." 

Page  843,  note  (y). — Add  at  end  "Maine,  $c.  Power  Co.,  Ltd.  \.  Hart, 
1929,  A.  C.  631." 

Page  854,  note  (y). — Add  at  end  "but  the  rule  in  Equity  (which  now  pre- 
vails) is  different:  Berry  v.  B.,  1929,  2  K.  B.  316." 

Page  920,  note  (<)• — Add  at  end  "  See  Curtis  Mo  fat,  Ltd.  v.  Wheeler,  1929. 

2  Ch.  224." 

Page  942,  note  (k). — Add  at  end  "Re  Belcham  $  Gawley's  Contract,  1929, 
W.  N.  186." 

Page  948,  note  (c).— Add  at  end  "Berry  v.  B.,  1929,  2  K.  B.  316." 

Page  997,  note  (A).— Before  "As  to  the  order,"  &c.,  insert  "See  Re  Lamb. 
1929,  1  Ch.  722;  Re  Petty,  ib.  726;  98  L.  J.  Ch.  207;  Re  Wells,  1929, 
2  Ch.  269;  98  L.  J.  Ch.  305;  Re  Atkinson,  1929,  W.  N.  189." 

Page  1004,  note  (^).— Add  at  end  "Re  Austen,  1929,  2  Ch.  155." 
Page  1014,  note  (rf).— Add  at  end  "1929,  2  K.  B.  117." 

Page  1O54,  note  (y). — Add  at  end  "A.-G.  v.  Public  Trustee  and  Tuck, 
1929,  2  K.  B.  77;  98  L.  J.  K.  B.  462." 

Page  1064,  note  (^). — Add  at  end  "As  to  accruer  clauses,  see  Re  Korth- 
cliffe,  1929,  1  Ch.  327;  98  L.  J.  Ch.  65." 

Page  1064,  note  (m).— Add  at  end  "Re  Lomer,  1929,  1  Ch.  731." 


VENDORS  AND  PURCHASERS 


OF 


REAL  ESTATE, 


CHAPTER   I.  Chapter  I. 

RESTRICTIONS    ON    THE    GENERAL    CAPACITY    TO    BUY    OR 
SELL    REAL    ESTATE. 

HE  questions  who  may  sell,  and  who  may  buy,  real  estate, 
lay  be  conveniently  discussed,  by  assuming  the  existence 
of  a  general  capacity  to  enter  into  the  relation  of  vendor  or 
purchaser,  and  by  then  treating  of  the  exceptions  from  the 
general  rule. 

Incapacities  to  sell  or  buy  may  be  considered  as  being  of  Incapacities 

descriptions:  1st,  such  as  depend  on  some  circumstance  arese 
personal  to  the  proposed  vendor  or  purchaser,  and  affecting 
his  general  capacity  to  buy  or  sell  any  real  estate  whatso-  general 
ever;  and,  2ndly,  such  as  depend  on  the  relation  in  which  or  relative. 
he   stands    to  the  particular  property  about  to  be  sold  or 
bought,  or  to  the  party  with  whom  he  intends  to  deal. 


(1)  Who  are  generally  incompetent  to  sell. 


Section  I. 


A  proposed  vendor,  though  having  a  good  title  to,  and 
being  the  absolute  owner  of  property,  and  standing  in  no 
iduciary  relation  towards  the  proposed  purchaser,  may  yet 

unaer  some  personal  incapacity,  which  may  prevent  a  sale; 
that  is  to  say,  he  may  be,  1st,  an  infant;  if  so, any  conveyance  infants. 
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Chap.  I. 
Sect.  1. 


Settlements 
of  infants' 
property. 


RESTRICTIONS  ON  GENERAL  CAPACITY 

executed  by  him  will  generally  be  voidable  by  him  when  he 
comes  of  age,  or  by  his  personal  representatives  on  his  death 
under  age  (a). 

Since  1925  it  is  impossible  for  any  conveyanoe  by  an 
infant  to  pass  the  legal  estate,  as  s.  1  (6)  of  the  L.  P.  Act, 
1925,  provides  that  a  legal  estate  in  land  "  is  not  capable 
of  being  held  by  an  infant  "  (&). 

The  L.  P.  Act,  1925,  contains  the  useful  provision  that 
the  persons  expressed  to  be  parties  to  any  conveyance  shall, 
until  the  contrary  is  proved,  be  presumed  to  be  of  full  age 
at  the  date  .thereof  (e).  By  the  Infants'  Settlement  Act, 
1855  (d!),  a  male  infant  not  under  twenty  or  a  female  not 
under  seventeen  may,  witih  the  sanction  of  the  Court,  make 
a  valid  settlement  of  real  or  personal  estate  on  marriage, 
and  may  execute  a  power  of  appointment  (unless  it  is 
expressly  declared  that  the  power  shall  not  be  exercised  by 
an  infant),  and  such  appointment  will  not,  under  s.  2  of  the 
Act,  be  invalidated  by  the  death  of  the  infant  under 
twenty-one  unless  such  infant  exercised  the  power  as  owner 
of  an  entailed  interest  (e).  Sect.  27  (3)  of  the  S.  L.  Act, 
1925,  provides — "  Nothing  in  this  Act  affects  the  powers 
conferred  by  the  Infants'  Settlement  Act,  1855,  provided 
that  a  legal  estate  in  land  is  not  vested  in  an  infant."  By 
the  joint  effect  of  s.  19  of  the  M.  W.  P.  Act,  1882,  and 
s.  2  of  the  M.  W.  P.  Act,  1907,  a  covenant  by  the  husband 
to  settle  the  property  of  his  infant  wife  binds  and  passes 
any  interest  in  any  property  of  the  wife  to  which  he  may 
become  entitled  on  her  death  provided  that  she  dies  during 

(a)  Any  deed  which  takes  effect  by  delivery,  is,  if  executed  by  an 
infant,  voidable  only;  but  letters  of  attorney,  and  deeds  which  delegate 
a  mere  power,  and  convey  no  interest,  are  absolutely  void:  Zouch  v. 
Parsons,  (1765)  3  Burr.  1794;  Anon.  v.  Handcock,  (1810)  17  Ves. 
383;  Allen  v.  A.,  (1842)  2  D.  &  War.  307;  Pag&t  v.  P.,  (1882)  11 
L.  R.  Ir.  26. 

(6)  As  to  the  divesting  of  legal  estates  from  infants  on  the  let 
January,  1926,  see  the  L.  P.  Act,  1925,  Sched.  I.,  Part  III.,  and  S.  L. 
Act,  1925,  Sched.  II.,  para.  3. 

(c)  S.  15.  09  18  &  19  Viet.  o.  43. 

(e)  Re  Scott,  1891,  1  Ch.  298;  60  L.  J.  Ch.  461. 


TO  BUY  OR  SELL  REAL  ESTATE. 

infancy.  In  various  special  cases,  infants,  or  their  guardians, 
are  enabled,  by  statute,  to  sell  and  convey  land  for  purposes 
connected  with  religion  (/),  charity  (#),  instruction  (A), 
literature,  science  and  the  fine  arts  (i),  or  works  of  a  public 
nature  (Ar).  These  provisions  cannot,  since  the  passing  of 
the  L.  P.  Act,  1935,  apply  to  legal  estates  in  land  (?). 


An  infant  can  convey  personal  property  and  could,  prior  May  exercise 

certain 
powere. 


to   1926,    convey   real   property,    under    a    power  simply 


collateral,  i.e.,  a  simple  power  of  sale  without  an  interest  (m) ; 
and  personalty  even  under  a  power  in  gross  where  an 
intention  appears  that  it  should  be  exercisable  as  regards 
the  personalty  during  the  minority  (n),  and  where  the 
infant's  interest  is  not  affected  thereby  (0).  It  appears  to 
be  an  open  question  whether  a  power  in  gross  over  real 

(/)  Under  the  Church  Building  Act,  1818,  s.  36,  guardians  and  trustees 
on  behalf  of  infants  are  empowered  to  sell  lands  for  the  purposes  of 
the  Act  or  to  enfranchise  copyholds.  Under  the  Church  Building  Act, 
1822,  the  Commissioners  may  take  land  for  building  or  enlarging  any 
church  or  for  making  or  enlarging  any  churchyard;  and  the  provisions 
of  the  Church  Building  Acts,  1818,  s.  36,  and  1819,  s.  15,  apply.  For 
a  list  of  the  Church  Building  Acts,  1818  to  1884,  see  the  Short  Titles 
Act,  1896.  By  the  Consecration  of  Churchyards  Act,  1867,  the  pro- 
visions of  the  School  Sites  Acts,  1841  and  1849,  are  extended  to  autho- 
rise grants  for  the  enlargement  of  churchyards.  Under  the  Places  of 
Worship  Sites  Act,  1873,  s.  3  (extended  by  the  Places  of  Worship  Sites 
Amendment  Act,  1882),  the  guardian  of  an  infant  is  empowered  to 
convey  sites  for  churches,  <fcc.,  ministers'  residences,  and  burial  places, 
and  to  give  receipts  for  the  purchase-money. 

(y)  See  the  Charitable  Trusts  Act,  1853,  s.  27,  amended  by  the  Charit- 
able Trusts  Amendment  Act,  1855,  s.  41;  and  the  Charitable  Trusts 
Act,  1887,  s.  3. 

(A)  By  the  School  Sites  Act,  1841,  s.  5,  the  guardian  of  an  infant  is 
authorised  to  convey  land  for  the  purposes  of  the  Acts  and  to  give  a 
receipt  for  the  purchase-money. 

(i)  The  Literary  and  Scientific  Institutions  Act,  1854. 

(A)  See  the  Union  and  Parish  Property  Act,  1835,  ss.  1,  2;  the  Land 
Drainage  Act,  1861,  a.  28;  the  Defence  Act,  1860,  ss.  11,  29;  and  the 
L.  C.  C.  Act,  1845,  es.  7,  8. 

(0  S.  1  (6). 

(w)  Sug.  Pow.,  8th  ed.,  177;  Hearle  v.  Greenbank,  (1749)  3  Atk. 
€95;  King  v.  Bellord,  (1863)  1  H.  &  M.  at  p.  347;  32  L.  J.  Ch.  646. 

(»)  Re  Cardross,  (1878)  7  Ch.  D.  728;  47  L.  J.  Ch.  327;  Shipway  v. 
Sail,  (1881)  16  Ch.  D.  376;  50  L.  J.  Ch.  263;  and  see  Re  D'Angibau, 
(1880)  15  Ch.  D.  at  p.  234;  49  L.  J.  ,Ch.  756. 

(o)  Re  Armit,  (1871)  I.  R.  5  Eq.  352;  Re  D'Angibau,  sup.,  p.  235. 

1(2) 


RESTRICTIONS  ON  GENERAL  CAPACITY 

Chap.  I.  estate  is  exercisable  during  infancy  (p).  Jessel,  M.B., 
expressed  an  opinion  (#}  that  it  was,  and  on  appeal  James 
and  Brett,  L.  JJ.,  assented,  but  Cotton,  L.J.,  was  of  a 
contrary  opinion.  In  a  learned  work  (r)  the  view  is  ex- 
pressed that  no  powers  are  generally  exercisable  by  infants, 
if  they  require  discretion  for  their  proper  exercise,  but  that 
all  powers  may  be  made  exercisable  during  infancy,  if  the 
donor  shows  such  an  intention.  It  is  important  to  bear  in 
mind  that  by  s.  1  (7)  of  the  L.  P.  Act,  1925,  it  is  provided 
that  every  power  of  appointment  over  land,  whether  created 
before  or  after  the  1st  January,  1926,  operates  only  in 
Equity.  Not  only  is  an  infant  unable  to  convey,  he  cannot 
contract  for  the  sale  of  land  (s],  or  do  any  .other  act  which 
requires  an  exercise  of  discretion:  and  if  he  enter  into  a 
contract  for  the  sale  of  lands,  he  cannot,  during  infancy, 
enforce  it;  as  otherwise  there  would  be  no  mutuality  of 
remedy  (£). 

Under  s.  L.  By  the  S.  L.  Act,  1925,  s.  1  (1),  any  instrument  under 
which  any  land  stands  for  the  time  being  limited  intrust  for 
any  person  in  possession  being  an  infant,  for  an  estate  in  fee 
simple  or  for  a  term  of  years  absolute,  is  for  the  purposes 
of  the  Act  a  settlement.  And  by  s.  1  (2),  where  an  infant 
is  beneficially  entitled  to  land  for  an  estate  in  fee  simple 
or  for  a  term  of  years  absolute  and  by  reason  of  an  intestacy 
or  otherwise,  there  is  no  instrument  under  which  the  interest 
of  the  infant  arises,  a  settlement  shall  be  deemed  to  have 
been  made  by  the  intestate,  or  by  the  person  whose  interest 
the  infant  has  acquired.  Sect.  26  provides  that  where  an 
infant  is  solely  ,and  beneficially  entitled  in  possession  to 
land  for  an  estate  in  fee  simple  or  for  a  term  of  years 
absolute,  or  would,  if  of  full  age,  be  a  tenant  for  life  of,  or 
have  the  powers  of  a  tenant  for  life  over  settled  land,  then, 
during  the  minority  of  the  infant,  if  the  settled  land  is  vested 
in  a  personal  representative  the  personal  representative  (until 

(p)  Hearlc  v.  Greenbank,  sup.,  at  p.  710. 

(7)  Re  D'Angibau,  »up. 

(r)  Vaizey  on  Settlements,  pp.  382  et  seq. 

(*)  King   v.    Bellord,  tup. 

(0  Fliyht  v.  BolfanJ,  (1828)  4  Russ.  298. 
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a  vesting  instrument  has  been  executed  pursuant  to  the  Act),      Ch»P- 1. 

and  in  every  other  case  the  trustees  of  the  settlement,  shall  - — 

have  all  the  powers  conferred  by  the  Act  and  the  settlement 

on  a  tenant  for  life  and  on  the  trustees  of  the  settlement. 

This  provision  applies  where  two  or  more  infants  are  jointly 

entitled,  but  only  until  an   infant  entitled  in    possession 

attains  full  age.     But  ,it  does  not  apply  where  an  infant 

is  jointly  entitled  in  possession  to  an  estate  in  fee  simple 

or  to  a  term  of  years  absolute  with  a  person  of  full  age, 

nor  does  the  provision  apply  where  an  infant  if  of  full  age 

would,  together  with  a  person  of  full  age,  have  the  powers 

of  a  tenant  for  life  (u).     The  transitional  provisions  for 

bringing  this  legislation  into  effect  are  contained  in  the 

L.  P.  Act,  1925,  Sched.  I.,  Part  III.,  and  the  S.  L.  Act, 

1925,  Sched.  II.,  para.  3. 

By  the  custom  of  gavelkind,  an  heir  at  the  age  of  fifteen  Infantmig 
might,  for  valuable  consideration  (z),  convey  for  an  estate  custom  of 
in    possession,    lands    which    he    took    by    descent;     the  gavelkind. 
conveyance  being  by  feoffment,  and  livery  of  seisin  being 
delivered  by  him  in  person  (y].     But  the  custom  of  gavel- 
kind   has    now   been    abolished  (2);    and   by  s.  51  of  the 
L.  P.  Act,  1925,  it  is  provided  that  all  lands  and  all  interests 
therein  shall  lie  in  grant  and  that  the  same  are  incapable 
of  being  conveyed  by  livery  or  feoffment,  the  use  of  the 
word    "grant,"    however,    not    being    necessary;    and    by 
s.  52  all  conveyances  of  land  (with  the  exceptions  therein 
mentioned)  are  void  for  the  purpose  of  passing  the  legal 
estate  unless  made  by  deed  (a). 


(«)  S.  L.  Act,  1925,  s.  26  (3),  (4)  and   (5). 

Or)  See  Re  Maskell  and  Goldfinch,  1895,  2  Ch.  525,  528;  64  L.  J.  Ch. 
678. 

(y)  4  Bac.  Ab.,  7th  ed.,  pp.  49,  50;  Elton's  Tenures  of  Kent, 
pp.  82  et  seq. 

(r)  See  L.  P.  Act,  1922,  12th  Sch.;   and  A.   E.  Act,  1925,  s.  45. 

(a)  There  were  other  incidents  attaching  to  gavelkind  land,  besides 
that  of  equality  in  descent  among  males  of  the  same  degree  and  the  power 
of  an  infant  to  convey  by  feoffment  and  livery  of  seisin.  It  does  not 
appear  that  by  the  new  legislation  the  other  incidents  have  been  wholly 
abolished,  excepting  that  by  the  L.  P.  Act,  1922,  Sched.  XII.  (1)  (d), 
they  are  abolished  as  to  enfranchised  land. 
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Chap.  1. 
Sect.  1. 

Fraudulent 
sale  by, 
relieved 
against. 


If  there  be 
misrepresen- 
tation. 


Infanta'  ' 
Relief  Act, 
1874. 


If  an  infant  were  to  convey,  asserting  that  he  had  attained 
his  majority,  and  the  purchaser  paid  the  money  and  obtained 
possession,  the  infant  would,  it  is  conceived,  be  restrained 
from  afterwards  recovering  possession  except  upon  the  terms 
of  refunding  the  purchase-money  (6).  Where  an  infant 
received  a  premium  for  a  lease  of  his  lands  purported  to  be 
granted  by  a  guardian,  upon  the  infant's  false  assertion, 
a  return  of  the  premium  with  interest  was  decreed  (c). 

In  the  absence  of  any  false  assertion  by  the  infant,  relief 
will  not  be  granted  against  him  upon  the  ground  that  the 
other  contracting  party  believed  him  to  be  of  full  age  (d] . 
While  on  the  one  hand  infancy  is  a  legal  indulgence  not 
to  be  used  by  the  infant  for  the  purposes  of  fraud,  on  the 
other  hand  it  is  not  to  be  infringed  upon  by  persons  who, 
knowing  of  the  infancy,  must  be  taken  also  to  know  the  legal 
consequences  which  attach  to  it  (e^ .  At  Law,  the  fraudulent 
representation  by  an  infant  that  he  was  of  full  age  was 
held  not  to  render  him  liable  to  an  action  by  the  party  who 
has  been  thereby  induced  to  contract  with  him  (/);  and 
this  now  holds  good  both  at  Law  and  in  Equity  (g] .  "  One 
cannot  make  an  infant  liable  for  the  breach  of  contract 
by  changing  the  form  of  action  to  one  ex  delicto  "  (A) . 

Sect.  1  of  the  Infants'  Relief  Act,  1874,  does  not  apply  to 

(6)  Simpson,  4th  ed.,  p.  77;  and  see  Overton  v.  Banister,  (1844)  3 
Ha.  503;  Campbell  v.  Ingttby,  (1856)  21  Beav.  573;  1  De  G.  &  J.  393; 
26  L.  J.  Oh.  654;  Bristow  v.  Eastman,  (1794)  1  Esp.  172;  and  see 
judgment  in  Hannah  v.  Hodgson,  (1861)  30  Beav.  19,  29;  30  L.  J.  Ch. 
738. 

(c)  Esron  v.  Nicholas,  (1733)  1  De  G.  &  S.   118. 

(rf)  Stikeman  v.  JDawson,  (1847)  ib.  90;  16  L.  J.  Ch.  295;  Wright  v. 
Snowe,  (1848)  2  De  G.  &  S.  321;  Ex  p.  Jones,  (1881)  18  Ch.  D.  109; 
50  L.  J.  Ch.  673;  and  cf.  Lempriere  v.  Lange,  (1879)  12  Ch.  D.  675; 
and  see  Cowern  v.  Nield,  1912,  2  K.  B.  419;  Stocks  v.  Wilson,  1913, 
2  K.  B.  235,  245-7. 

(«)  Nelson  v.  Stacker,  (1850)  4  D.  &  J.  458;  28  L.  J.  Ch.  751 ;  and  see 
Inman  v.  /.,  (1873)  15  Eq.  260. 

(/)  Johnson  v.  Pye,  (1665)  1  Sid.  258;  and  see  Liverpool  Association 
v.  Fairhurst,  (1854)  9  Ex.  at  p.  430;  23  L.  J.  Ex.  163.  See  Se  A. 
and  M.  (Debtors),  1926,  Ch.  274. 

(?)  R.  Leslie,  Ltd.  v.  Sheill,  1914,  3  K.  B.  607. 

(K)  Per  Bylea,  J.,  in  Burnard  v.  Haggis,  32  L.   J.  C.  P.  189. 
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contracts  for  the  sale  of  land  (i).  The  effect  of  s.  2  is  S?p' I- 
doubtful.  Coleridge,  C.  J.  (&)  held  that  the  section  was  - 
of  wide  application,  while  Kekewich,  J.  (I)  seemed  to  think 
that  the  second  section  applied  only  to  the  three  classes 
of  contracts  mentioned  in  the  first  section.  The  view  taken 
by  Coleridge,  J.  appears  to  be  the  more  correct  one, the  words 
in  s.  2  "  any  ratification  made  after  full  age  of  any  promise 
or  contract  made  during  infancy,"  being  very  comprehen- 
sive. At  Common  Law  where  an  infant  acquired  under  a 
contract  a  beneficial  interest  in  property,  he  would  be  bound 
by  the  contract  unless  he  disclaimed  within  a  reasonable 
time,  after  attaining  .twenty-one  (m*),  while  he  would  not 
be  bound  by  a  contract  wholly  executory  unless  ratified  after 
attaining  his  majority.  This  distinction,  it  is  conceived,  still 
exists;  hence  s.  2  must  apply  to  contracts  which  are  invalid 
until  ratified,  and  a  contract  for  the  purchase  of  land  would 
be  within  the  section,  while  wholly  executory,  but  not  when 
it  has  ceased  to  be  so  (ri). 

Again,  the  proposed  , vendor  may  be  a  lunatic  or  idiot;   Lunatics, 
in   which    case    his    conveyance  may  be  set  aside  by  his  fa/void'or  °* 
committee  during  his  life,  or  by  ,his  representatives  after  voidable, 
his  death,  and  probably  by  himself  if  he  recovers,  as  against 
a  purchaser  who  had  dealt  with  him  with  knowledge  of 
his  incapacity  (01) .     But  both  at  Law  (p)  and  in  Equity, 
the  authorities  show  that  sale-transactions  with  a  person 
apparently  sane,  though  afterwards  found  to  be  of  unsound 

(0  Duncan  v.  Dixon,  (1890)  44  Oh.  D.  211;  59  L.  J.  Ch.  437;  but  a 
mortgage  of  real  property  is  void  under  the  Act:  Nottingham,  §c.  Build- 
ing Soc.  v.  Thurstan,  1903,  A.  O.  6;  72  L.  J.  Ch.  134. 

(A)  Coxhead  v.  Mullis,  (1878)  3  C.  P.  D.  439;   42  L.  J.  C.  P.  761. 

(I)  Duncan  v.  Dixon,  sup.;  and  see  inf.,  p.  26. 

(m)  Bac.  Abr.  "Infancy  and  Age  "  (1)  5;  Co.  Litt.  380  (b);  and  see 
Korth  Western  R.  Co.  v.  M'Michael,  (1850)  5  Ex.  at  pp.  123,  124;  20 
L.  J.  Ex.  97. 

(n)  See  Whittingham  v.  Murdy,  (1889)  60  L.  T.  956;  Carter  v. 
Silber,  1892,  2  Oh.  278;  1893,  A.  C.  360;  Roberts  v.  Gray,  1913,  1  K.  B. 
520.  .  " 

(o)  Mollon  v.  Camroux,  (1849)  4  Ex.  17;  18  L.  J.  Ex.  356;  Imperial 
Loan  Co.  v.  Stone,  1892,  1  Q.  B.  599;  61  L.  J.  Q.  B.  449. 

(p)  Molton  v.  Camroux,  sup. ;  Beavan  v.  M'Dontnell,  (1854)  9  Ex.  309 ; 
23  L.  J.  Ex.  94;  Imperial  Loan  Co.  v.  Stone,  1892,  1  Q.  B.  599. 
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Chap.  I.      mind,  will  not  be  set  aside  against  those  who  have  dealt 

Sect   1 

— - —  with  him  in  the  band  fide  belief  that  he  was  of  competent 

understanding  (5).  The  dictum  of  Byrne,  J.,  in  Baldu-i/n 
v.  Smith  (r),  "A  man,  while  of  unsound  mind,  entered  into 
a  contract  to  purchase  an  estate.  The  contract  was  accord- 
ingly voidable,"  goes  too  far,  and  cannot  be  upheld.  Again, 
a  sale  or  other  disposition  of  property  will  not  be  invalidated, 
merely  on  proof  that  the  person  making  it  was  subject  to 
insane  delusions,  even  though  connected  with  the  subject- 
matter,  unless  the  delusions  are  found  to  be  such  as  render 
him  incompetent  xto  deal  with  his  property  ($).  It  seems, 
however,  that  a  voluntary  conveyance  or  a  settlement  by  a 
lunatic  is  void  (£).  In  Imperial  Loan  Co.  v.  Stone,  Lord 
Esher  (w)  summed  up  the  result  of  the  cases  as  follows: 
"  When  a  person  enters  into  a  contract,  and  afterwards 
alleges  that  he  was  so  insane  at  the  time  that  he  did  not 
know  what  he  vwas  doing,  and  proves  the  allegation,  the 
contract  is  as  binding  on  him  in  every  respect,  whether  it 
is  executory  or  executed,  as  if  he  had  been  sane  when  he 

(^)  See    Imperial   Loan   Co   v.    Stone,   sup. ;   Elliott  v.    Ince,   (1857) 

7  D.  M.  &  G.  475;   26  L.  J.   Oh.  821;  and  Niell  v.  Morley,   (1804)  9 
Ves.   478;   Selby  v.  Jackson,  (1843)   6   Beav.  192,   204;   13  L.   J.  Ch. 
249;  Price  v.  Berrington,  (1851)  3  M.  &  G.  486,  497,  498;  Campbell  \. 
Hooper,  (1855)  3  S.  &  G.  153;  24  L.  J.  Oh.  644.    In  Frost  v.  Beava», 
(1853)  17  Jur.  369;  22  L.  J.  Oh.  638,  the  Court  on  a  purchase  by  a 
lunatic  rescinded  the  contract,  and  ordered  the  deposit  to  be  returned 
(the  vendor's  expenses  being  first  deducted) ;  but  this,  it  is  believed,  was 
by  arrangement,  it  being  understood  that  the  vendor  sold  with  notice 
of  the  insanity.     As  to  relief  against  a  purchaser  on  the  ground  of  the 
vendor's   insanity,   see   Price  v.    Berrington,    sup.;    Wright  v.    Proud, 
(1806)   13  Ves.  136.     A  purchaser  who  has  contracted   with  a  lunatic 
before  he  became  insane  may  obtain  specific  performance  in  the  form 
ot  a  declaration:    Hall  v.    Warren,    (1804)   9  Ves.    605,  and  a  vesting 
order:   see  Mason  v.  M.,  (1878)  7  Ch.  D.   707;  Re  Pagani,  1892,  1  Ch. 
236. 

(r)  1900,  1  Ch.  p.  590;  69  L.  J.  Ch.  336. 

(«)  Jenkins  v.  Morris,  (1880)  14  Oh.  D.  674;  49  L.  J.  Ch.  392;  Birkiu 
v.  Wing,  (1890)  63  L.  T.  80.  As  to  the  distinction  in  this  respect 
between  executed  and  executory  contracts,  eee  Molton  v.  Camroux,  (1848) 
2  Ex.  487;  18  L.  J.  Ex.  68;  and  Matthews  v.  Baxter,  (1873)  L.  R. 

8  Ex.  132;  42  L.  J.  Ex.  731. 

(0  Elliott  v.  Ince,  7  D.  M.  &  G.  475;  26  L.  J.  Ch.  821;  Manning  v. 
Gill,  (1872)  13  Eq.  485;  41  L.  J.  Oh.  736. 

(«)  1892,  1  Q.  B.  at  p.  601;  61  L.  J.  Q.  B.  449;  York  Glass  Co. 
v.  Jubb,  42  T.  L.  R.  1. 
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made  it,  unless  he  can  prove  further  that  the  person  with      Ch»p.  1. 

whom  he  contracted  knew  him  to  be  so  insane  as  not  to  be — - 

capable  of  understanding  -what  he  was  about,"  and,  in  the 
same  case  Lopes,  L.J.,  said,  "In  order  to  avoid  a  fair 
contract  on  the  ground  of  insanity,  the  mental  incapacity 
of  the  one  must  be  known  to  the  other  of  the  contracting 
parties." 

By  the  Lunacy  Act,  1890,  s.  120,  the  Judge  may,  by  Under 
order,  authorise  the  committee  of  the  estate  of  the  lunatic  isoo""3 
to  sell,  exchange,  partition,  or  lease,  any  property  belonging 
to  the  lunatic;  to  execute  any  power  of  leasing  vested  in  a 
lunatic  having  a  limited  estate  only  in  the  property  over 
which  the  power  extends;  to  perform  any  contract  Centered 
into  by  the  lunatic  before  his  lunacy  and  relating  to  his 
property;  to  exercise  any  power  vested  in  the  lunatic  for 
his  own  benefit,  or  as  a  trustee  or  guardian;  and  in  tthe 
name  and  on  behalf  of  the  lunatic  to  execute  and  do  all 
such  assurances  and  things  for  giving  effect  to  any  order 
under  the  Act  as  the  Judge  may  direct.  If  the  lunatic 
is  not  so  found  by  inquisition,  the  powers  are  exesrcisable 
on  behalf  of  the  lunatic  by  such  person  and  in  such  manner 
as  the  Judge  in  Lunacy  or,  subject  to  Rules  in  Lunacy, 
a  Master,  directs  (a;) . 

By  s.  22,  sub-s.  (1),  of  the  L.  P.  Act,  1925,  where  a  legal  Under  L.  P. 
estate  in  land  (whether  settled  or  not)  is  vested  in  a  lunatic  '  1925' 
or  a  defective,  either  solely  or  jointly  with  any  other  person, 
his  committee  or  receiver  shall,  under  an  order  in  Lunacy 
or  of  the  Court,  or  under  any  statutory  power,  make,  or 
concur  in  making,  all  requisite  dispositions  for  conveying 
or  creating  a  legal  estate  in  the  name  and  on  behalf  of 
the  lunatic  or  defective  (?/).  By  sub-s.  (2)  if  land  held  on 
trust  for  sale  is  vested  in  a  lunatic  or  a  defective,  either 
solely  or  jointly  with  any  other  person,  a  new  trustee 
shall  be  appointed  in  his  place,  or  he  shall  be  otherwise 

(*)  Lunacy  Act,  1908,  s.  1,  amending  s.  116  of  the  Lunacy  Act,  1890. 
See  as  to  the  title  of  orders  under  this  section,  s.  133,  Re  Purvis,  1904, 
1  Ch.  373;  73  L.  J.  Ch.  281;  Rules  in  Lunacy,  1919  and  1925. 

(y)  As  regards  "defectives,"  see  Lunacy  Act,  1890,  s.  116;  Mental 
Deficiency  Act,  1913,  s.  64;  L.  P.  Act,  1925,  s.  205  (1)  (xiii). 
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Chap.  I. 
Sect.  1. 


Under  8.  L. 
Act,  1925. 


Incapacitated 
owners  may 
sell  under 
various  Acts. 
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discharged  from  the  trust  before  the  legal  estate  is  dealt 
with  under  the  trust  for  sale. 

.The  S.  JL.  Act,  1925,  s.  28  (1),  provides  that,  where 
a  tenant  for  life  is  a  lunatic  or  a  defective,  his  committee  or 
receiver  may,  in  his  name  and  on  his  behalf  under  an  order 
in  Lunacy,  exercise  the  powers  of  a  tenant  for  life,  and 
the  order  may  be  made  on  -the  application  of  any  .person 
interested  in  the  settled  land,  or  of  the  committee  or  receiver. 

With  reference  to  incapacities  to  sell,  whether  in  the 
case  of  infants  or  in  the  case  of  persons  of  unsound  mind, 
we  may  here  refer  also  to  the  Inclosure  Acts  (z}\  the  Land 
Tax  Redemption  (a)  Acts;  the  Church  Building  Acts,  1818 
to  1884,  relating  to  grants  of  land  for  places  of  religious 
worship  or  for  the  residence  of  the  minister,  or  burial 
places  (6);  the  Acts  authorising  the  sale  or  exchange  of 
messuages  or  lands  for  parsonages  or  glebes  (c);  the  Acts 
authorising  the  gift  or  sale  by  incapacitated  owners  of  land 
as  a  site  for  schools  (<2),  or  for  the  enlargement  of  church- 
yards (e),  or  for  sites  for  places  of  religious  worship,  &c.  (/), 
the  Improvement  of  Land  Act,  1864  (<jr);  and  the  Acts 
empowering  Secretaries  of  State  to  acquire  lands  for  the 
defence  of  the  realm  &. 


Married  Tne  proposed  vendor  may  be  a  married  woman,  in  which 

Estates  of,       case  her  .capacity  to  contract  will  depend  on  whether  she 
h°Ic°?J?yed  was  married  before  1883,  in  which  year  the  M.  W.  P.  Act, 

under  old  law. 

(r)  6  &  7  -Will.  IV.  c.  115,  ss.  42,  46,  47;  8  &  9  Viet.  c.  118,  8.  20, 
and  see  the  Inclosure  Acts,  1845  to  1882. 

(a)  42  Geo.  III.  c.  116,  ss.  14,  53,  98;  16  &  17  Viet.  c.  74,  s.  117,  8.  1. 

(6)  58  Geo.  III.  c.  45,  8.  36;  1  &  2  Viet.  c.  107,  s.  9;  45  &  46  Viet, 
c.  21. 

(c)  55  Geo.  III.  c.  147,  88.  12—21;  1  Geo.  IV.  c.  6;  6  Geo.  IV.  c.  8; 
7  Geo.  IV.  c.  66;  28  &  29  Viet.  c.  69,  a.  4;  the  Glebe  Lands  Act,  1888. 

(rf)  4  &  5  Viet.  c.  38,  ss.  2,  5;  and  see  the  School  Sites  Acts,  1841  to 
1852. 

(e)  30  &  31  Viet.  c.  133,  ss.  4—8. 

(/)  36  &  37  Viet.  c.  50. 

(?)  S.  24. 

(A)  5  &  6  Viet.  c.  94,  ss.  10,  18;  and  see  the  Defence  Acts,  1842  to 
1873,  and  the  Military  Lands  Acts,  1892  to  1903. 
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1882,  came  into  operation;  and  further,  if  she  married  before      ^haP- I- 

1883,  whether  the  property  of  which  she  seeks  to  dispose  - 
is  property  the  title  to  which,  whether  vested  or  contingent, 
and  whether  in  possession,  reversion  or  remainder,  accrued 
before  or  after  the  commencement  of  the  Act.    In  the  rare 
cases  coming  under  the  old  law,  i.e.,  when  the  marriage  and 
acquisition  of  the  property  occurred  before  1883,  she  may, 
with  the  concurrence  of  her  husband,  convey  her  freehold 
estates.     The  aokmowledgment  which  in  the  case  of  such 

a  conveyance  was  required  to  be  made  by  the  wife  under 
the  Fines  and  Recoveries  Act,  1833,  s.  77,  has  been  rendered 
unnecessary  by  the  L.  P.  Act,  19i25,  s.  167.  Apart  from 
the  Fines  and  Recoveries  Act,  a  conveyance  by  a  married 
woman  of  her  freeholds  was,  at  Common  Law,  absolutely 
void  (i) .  Her  legal  terms  for  years,  as  well  reversionary  (fc) 
as  in  possession  (in  cases  falling  under  the  old  law),  will 
pass  by  the  sole  assignment  of  her  husband  (Z);  though 
whether  they  will  be  bound  by  his  contract  in  the  event 
of  his  death  in  her  lifetime  and  before  conveyance,  seems 
to  be  doubtful;  and  in  order  that  a  reversionary  term  may 
pass  by  his  assignment,  it  must  be  such  an  one  as  could 
possibly  vest  in  possession  during  coverture  (m) .  As  respects 
her  equitable  terms  for  years,  in  order  to  perfect  the  title, 
she  had  to  join  in  and  acknowledge  the  assignment;  for 
though  the  husband's  sole  assignment  would  bind  her  right 
by  survivorship  (n),  it  would  not  displace  her  equity  to  a 
settlement  (o) . 

The    disability    of    coverture  rested  upon  the  principle  Their  power 

,,     .  ,        .  „  ,,  „   2t  •*      to  contract 

that  a  man  and  wife  were  one,  the  persona  of  the  wife  as  to  real 

estate. 

(t)  Burton's  Comp.  7th  ed.  65;  see  Zouch  v.  Parsons,  (1765)  3  Burr, 
at  p.  1805. 

(A)  Duberley  v.  Day,  (1852)  16  Beav.  33;  Be  Bellamy,  (1883)  25 
Oh.  D.  620;  53  L.  J.  Ch.  174. 

(0  Burton's  Cbmp.  7th  ed.  295;  Moody  v.  Matthews,  (1802)  7  Ves. 
182. 

(m)  Duberley  v.  Day,  (1852)  16  Beav.  33. 

(»)  Donne  v.  Hart,  (1831)  2  R.  &  M.  360;  1  L.  J.  Ch.  N.  S.  57; 
Duberley  v.  Day,  sup. 

(o)  Hanson  v.  Keating,  (1844)  4  Ha.  1;  14  L.  J.  Oh.  13;  Wortham  v. 
Pemberton,  (1847)  1  De  G.  &  S.  644;  17  L.  J.  Oh.  99. 
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RESTRICTIONS  ON  GENERAL  CAPACITY 


Chap.  I. 
Sect.  1. 


Acknowledg- 
ment dis- 
pensed with. 


being  merged  in  that  of  her  husband.  She  was  disabled 
to  contract  with  anyone,  without  the  consent  of  her  husband ; 
omnia  quoR  sunt  uxoris  sunt  ipsius  viri  (p).  Under  e.  77 
of  the  Fines  and  Recoveries  Act,  1833,  she  became  capable, 
with  her  husband's  concurrence,  of  contracting  in  Equity, 
if  not  at  Law,  so  as  to  bind  her  real  estate,  though  not  so 
as  to  render  herself  personally  liable  for  breach  of  con- 
tract (q). 

By  the  L.  P.  Act,  192-5,  s.  167,  it  is  provided  that  every 
disposition  of  real  or  personal  property  which  a  married 
woman  is,  under  the  Pines  and  Recoveries  Act,  1833,  or  the 
Married  Women's  Reversionary  Interests  Act,  1857,  or  any 
other  enactment,  authorised  to  make  by  deed  acknowledged, 
shall  be  effectual  if  mad<e  by  her  with  the  concurrence  of 
her  husband  but  without  acknowledgment. 

Although  the  legal  and  equitable  fee  simple  is  vested  in 
a  married  woman,  she  and  her  husband  may,  nevertheless, 
be  unable  (except  under  a  statutory  power,  e.g.,  the 
S.  L.  Act,  1925),  effectually  to  assure  it  to  a  purchaser;  as 
where  the  property  is  held  under  a  will  or  settlement  which 
forbids  alienation  during  coverture;  for  such  a  restriction  is 
binding,  though  no  trustee  be  interposed  (r):  nor  had  the 
Court  any  power  before  the  Conv.  Act,  1881,  to  dispense 
with  it  (s). 


Effect  of  A  restraint  on  anticipation  does  not  prevent  a  married 

recent  Acts  on  .  ,  * 

the  restraint,  woman  from  exercising  the  powers  conferred  on  her  by  the 
S.  L.  Act,  19l2o:  but  the  mere  fact  of  a  married  woman 
being  restrained  from  anticipating  property  to  which  she 


May  be  re- 
strained from 
alienatiou. 


G»)  CalMl  v.  C.,   (1883)  8  A.  O.   420,  425. 

(?)  Crofts  v.  Middleton,  (1856)  8  D.  M.  &  G.  192,  219;  25  L.  J. 
Ch.  513;  see  judgment  of  L..  J.  K. -Bruce. 

(r)  Baggett  v.  Meux,  (1846)  1  Ph.  627;  15  L.  J.  Ch.  262;  Re 
Gaskell's  Trusts,  (1865)  11  Jur.  N.  S.  780;  12  L.  T.  N.  S.  763;  Re  Ellis' 
Trusts,  (1874)  17  Eq.  409;  43  L.  J.  Ch.  444.  See  Re  Spencer,  (1885) 
30  Ch.  D.  183;  55  L.  J.  Ch.  80;  Re  Tippett's  and  Newbould's  Contract, 
(1888)  37  Ch.  D.  444;  and  Re  Banket,  1902,  2  Ch.  333. 

(«)  Robinson  v.  Wheelwright,  (1856)  6  D.  M.  &  G.  535;  25  L.  J.  Ch. 
385. 
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is   otherwise    absolutely  entitled  did  not  constitute  her  a      ChaP  l- 
limited  owner  under  the  S.  L.  Act,  1882  (£).     But  by  the  —  — 
S.  L.  Act,  1995,  it  is  provided  that  any  instrument  under 
which  any  land  stands  for  the  time  being  limited  to  or  in 
trust  for  a  married  woman  of  full  age  in  possession  for  ,an 
estate  in  fee  simple  or  term  of  years  absolute,  or  any  other 
interest  with  a  restraint  on  anticipation,  is,  for  the  purposes 
of  the  Act,  a  settlement  (M). 

By  the  L.  P.  Act,  1925,  s.  169,  re-enacting  s.  7  of  the  Court  may 
Conv.   Act,  1911,  where  a   married   woman  is  restrained  no'twith-™ 
from  anticipation  or  alienation  in  respect  of  any  property  standing 
belonging  to  her,  or  is  by  law  unable  to  dispose  of  or  bind 
such  property  or  her  interest  therein,  the  Court  may,  if  it 
thinks    fit,   (Where  it  appears  to  the  Court  to  be  for  her 
benefit,  by  judgment  or  order,  with  her  consent,  bind  her 
interest  in  such  property  (or)  . 

A  married  woman,  even  when  not  entitled  for  her  separate  May  convey 
use  either  expressly  or  by  statute,  might,  in  exercise  of 
a  power,  pass  the  legal  estate  (y}.  By  s.  25  of  the  S.  L. 
Act,  1925,  it  is  provided  —  "The  foregoing  provisions  of 
this  Act  apply  to  a  married  woman  of  full  age,  whether 
or  not  she  is  entitled  to  her  estate  or  interest  as  her  separate 
property,  and  she,  without  her  husband,  may  exercise  the 
powers  of  a  tenant  for  life  under  this  Act." 


Under  the  L.  P.  Act,  1925,  s.  72  (2),  re-enacting  s.  50 
of  the  Conv.  Act,  1881,  a  married    woman    may,  /convey  the  other. 
freehold  land  or  things  in  action  to  her  husband,  and  a 
husband  may  in  like  manner  convey  to  his  wife. 

(0  Bates  v.  Kesterten,  1896,  1  Ch.  159;  65  L.  J.  Ch.  108;  He  Pocock 
and  PranJcerd,  1896,  1  Oh.  302;  65  L.  J.  Ch.  211. 

(«)  S.  1  (1)  (iv). 

(z)  Increase  of  income  only  is  not  a  sufficient  reason  for  the  Court 
exercising  its  powers:  Re  Blundell,  1901,  2  Ch.  221;  70  L.  J.  Ch.  522. 
As  to  whether  the  wife  is  entitled  to  indemnity  where  the  money  is 
used  to  pay  her  husband's  debts,  see  Paget  v.  P.,  1898,  1  Ch.  470; 
Hall  v.  H.,  1911,  1  Oh.  487. 

(y)  Wood  v.  7F.,  (1870)  10  Eq.  220;  39  L.  J.  Ch.  790;  Farwell, 
3rd  ed.,  p.  133.  Under  s.  1  (7)  of  the  L.  P.  Act,  1925,  powers  operate 
only  in  Equity. 
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Chap.  I. 
Sect.  1. 


Trust  estates 
of  married 
women. 


By  s.  170  of  the  L.  P.  Act,  1925:  (re-enacting  with 
amendments  s.  1  of  the  M.  W.  P.  Act,  1907),  a  married 
woman  is  able  to  acquire,  as  well  from  her  husband  as  from 
any  other  person,  and  hold,  any  interest  in  property,  real 
or  personal,  either  solely  or  jointly  with  any  other  person, 
as  a  trustee  or  personal  representative,  in  like  manner  as 
if  she  were  a  feme  sole  (z] .  And  a  married  woman  is  able, 
without  her  husband,  to  dispose  of,  or  to  join  in  disposing 
of,  any  interest  in  real  or  personal  property  held  by  her 
solely  or  jointly  with  any  other  person  as  trustee  or  personal 
representative,  in  like  manner  as  if  she  were  a  feme 
sole  (a).  The  section  applies  to  a  woman  married  (after 
the  31st  December,  1882,  and  to  a  woman  married  on  or 
before  that  date  who  became  a  trustee  or  personal  represen- 
tative on  or  .after  that  date  (&);  and  it  operates  to 
render  valid  acquisitions  and  dispositions  made  after  the 
31st  December,  1882,  but  where  any  title  has  been  acquired 
through  or  with  the  concurrence  of  the  husband  before  the 
1st  January,  1908  (the  date  when  the  M.  W.  P.  Act,  1907, 
came  into  operation),  such  title  is  to  prevail  (c). 


Married 


The  rule  that  the  presence  of  a  joint  account  clause  in 
trustee  mort-  a  mortgage  does  not  oblige  the  vendor  to  answer  a  requisition 
as  to  the  existence  of  a  trust  (d),  has  been  held  to  apply 
although  one  of  the  mortgagees  is  a  married  woman  (e). 
The  clause  (as  adopted  by  s.  Ill  of  the  L.  P.  Act,  1925, 
re-enacting  in  substance/6.  61  of  the  Conv.  Act,  1881)  is 
a  device  by  conveyancers  to  keep  the  trust  off  the  title. 
For  the  sake  of  convenience  the  Courts  have  given  effect 
to  it  by  deciding  that  the  clause  does  not  affect  a  purchaser 
with  notice  of  a  possible  trust.  It  is  common  knowledge 
that  in  nine  cases  out  of  ten  the  clause  conceals  a  trust. 


(z)  Sub-s.  (1).  («)  Sub-s.  (2). 

(6)  Sub-s.  (3).  (c)  Sub-s.  (4). 

(d)  Re  Harmon  and  Uxbridge,  $c.  R.  Co.,  (1883)  24  Ch.  D.  720;  52 
L.  J.  Ch.  809;  Carritt  v.  Real,  $c.  Advance  Co.,  (1889)  42  Ch.  D.  at 
p.  272;  58  L.  J.  Ch.  688;  and  see  Re  Arran  (Earl  of)  and  Creer's  Con- 
tract, 1912,  2  Ch.  141;  Re  Balen  and  Sheplierd's  Contract,  1924,  2  Ch. 
365. 

(e)  Re  West  and  Hardy,  1904,  1  Ch.  145;  73  L.  J.  Ch.  91. 
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But  the  Court  (or  the  Legislature)  chooses  to  put  the  pur-      Chap.  I. 

chaser  in   the  position   of   a   purchaser  for  value  without  

notice  (/). 

A  married  woman,  governed  by  the  old  law,  may  'act  Relief  against 
in  such  a  way  that  she  becomes  estopped  from  setting  up  salebymar- 
an  adverse  claim  (g}.     But  neither  under  the  old  law  nor  n 
under  the  new,  is  a  married  woman,  who  has  been  guilty 
of  fraud,  thereby  deprived  of  the  protection  provided  by 
a  restraint    upon  -anticipation  (Ti}.     The  M.  W.  P.  Act, 
1882,    does    not  abolish  a  husband's  liability  to  be  sued 
jointly  with  his  wife  for  her  wrongful  acts  committed  during 
the  coverture  (i) ;    the  husband  is  liable  for,  and  may  be 
sued  jointly  with,  his  wife,  for  her  fraud  committed  during 
the  coverture  so  long  as  such  fraud  was  an  independent 
representation,  and  not  the  means  of  inducing  or  effecting 
a  contract  (fc). 

Under  the  M.  W.  P.  Act  of  1882,  every  woman  married  M-  w- p 

A  f*t 

after  1882  (and  every  woman  married  prior  thereto  as 
to  property,  whether  real  or  personal,  her  title  to  which, 
whether  vested  or  contingent,  and  whether  in  possession, 
reversion  or  remainder,  has  accrued  after  1882  (?))  is  entitled 

(/)  He  Harman  and  Uxbridge,  $c.  R.  Co.,  (1883)  24  Oh.  D.  at 
pp.  725,  726;  52  L.  J.  Oh.  809. 

(^)  Lush,  3rd  ed.,  p.  47;  and  see  Jones  v.  Kearney,  (1841)  1  D.  & 
War.  134;  Savage  v.  Foster,  (1722)  9  Mod.  35;  Derbyshire  v.  Home, 
(1853)  3  D.  M.  &  G.  80;  Blackie  v.  Clark,  (1852)  15  Beav.  at  p.  603; 

22  L.  J.  Oh.  377;   Vaughan  v.    Vanderstegen,  (1854)   2  Dr.  363,  408; 

23  L.  J.  Ch.  793;  Liverpool  Association  v.  Fairhurst,  (1854)  9  Ex.  422; 
23  L,  J.  Ex.  163;  Barrow  v.  B.,  (1858)   4  K.  &  J.  409;  27  L.  J.  Oh. 
678;   Sharps  v.   Foy,  (1868)   4  Ch.   35;    Re  Lush's  Trusts,   (1869)  «6. 
591;   38  L.  J.  Ch.  650. 

(h)  Stanley  v.  8.,  (1878)  7  Ch.  D.  589;  47  L.  J.  Ch.  256;  Bateman  v. 
Faber,  1897,  2  Oh.  223;  1898,  1  Ch.  144;  67  L.  J.  Oh.  130;  Arnold  v. 
Woodhams,  16  Eq.  29;  42  L.  J.  Ch.  578;  Re  Glanvill,  (1885)  30  Ch.  D. 
pp.  537-8. 

(0  Seroka  v.  Kattenburg,  (1886)  17  Q.  B.  D.  177. 

(*)  Earle  v.  Kingscote,  1900,  2  Ch.  585;  69  L.  J.  Oh.  725;  Edwards 
v.  Porter,  1925,  A.  C.  1. 

(Z)  Reid  v.  R.,  (1886)  31  Ch.  D.  402;  55  L.  J.  Ch.  294;  Re  Cuno, 
(1889)  43  Ch.  D.  12;  Re  Parsons,  (1890)  45  Ch.  D.  51;  59  L.  J.  Oh. 
€66. 
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Chap.  I. 

Sect.  1. 


to  hold  and  (dispose  of  any  real  and  personal  property  as 
her  separate  property,  in  the  same  manner  as  if  she  were 
a  feme  sole,  without  the  intervention  of  any  trustee. 
Whether  her  property  be  real  or  personal,  whether  her  estate 
or  interest  in  it  be  legal  or  equitable,  she  is  now  absolutely 
freed  from  the  disability  of  coverture,  subject  only  to  this 
one  restriction,  viz.,  that  a  restraint  on  anticipation  may 
still  be  attached  to  her  enjoyment  either  of  the  corpus  or 
the  income  of  her  property  (ra). 


Contracts 


free  from 


Sect.  1  of  the  M.  W.  P.  Act,  1893  (replacing  sub-ss.  (3) 
and  (4)  of  s.  1  of  the  M.  W.  P.  Act,  1882),  provides,  in 
effect,  that  every  contract  by  a  married  woman,  otherwise 
than  as  agent,  is  to  be  deemed  to  have  been  entered  into 
with  respect  to  her  separate  property,  whether  or  'not  she 
is  entitled  at  the  time  to  any  separate  property  (n\  and 
is  to  bind  all  separate  property  which  she  may  at  the  time 
or  thereafter  be  entitled  to,  and  is  to  be  enforceable  against 
all  property  which  she  may,  while  discovert,  be  entitled 
to  (o) ;  but  this  provision  does  not  apply  to  property  which 
the  married  woman  is  restrained  from  anticipating. 


Bankruptcy.  On  a  debtor  being  adjudged  bankrupt  the  property 
belonging  to  or  vested  in  him  at  the  commencement  of  the 
bankruptcy,  or  acquired  by  or  devolving  on  him  before  his 
discharge  (p)  vests  in  'the  trustee  (g),  and  until  a  trustee 
is  appointed,  the  official  receiver  is  to  be  the  trustee  (r). 
The  property  of  the  bankrupt  is  to  pass  from  trustee  to 
trustee,  including  under  that  term  the  official  receiver  when 
he  fills  the  office  of  trustee,  and  is  to  vest  in  the  trustee 
for  the  time  being  during  his  continuance  in  office,  without 

(»j)  As  to  whether  her  personal  status  is  altered  by  the  Act,  aee 
Symondi  v.  Hallett,  (1883)  24  Ox.  D.  346;  S3  L.  J.  Ch.  60. 

(«)  As  to  the  law  before  this  enactment,  see  Palliser  v.  Cfurnry, 
(1887)  19  Q.  B.  D.  519. 

(o)  This  overrules  Jay  v.  Robinson,  (1890)  25  Q.  B.  D.  467,  and  Pelton 
v.  Harrison,  1891,  2  Q.  B.  422. 

G>)  Bky.  Act,  1914,  B.  38.  (?)  S.  18  (1)  and  s.  38. 

(r)  8.  53  (1). 
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any  conveyance,  assignment  or  transfer  whatever  (s) .     The      *?*?"  *' 
trustee  can  sell  and  deal  with  the  bankrupt's  property  (t)   - 
and  disclaim  unprofitable  contracts  (M),  and  his  title  relates 
back  to  the  act  of  bankruptcy  on  which  the  receiving  order 
is  made,  or  to  the  first  of  several  acts  of  bankruptcy  .com- 
mitted by  the  bankrupt  within  three  months  preceding  the 
presentation  of  the  petition  (or). 

Until  the  trustee  intervenes,  dealings  by  the  bankrupt  After- 
with  any  person  dealing  with  him  in  good  .faith  and  ifor  property, 
value  in  respect  of  his  after -acquired  property,  whether  with 
or  without  knowledge  of  the  bankruptcy,  are  valid  against 
the  trustee  (y] .     This  rule  applies  to  leaseholds  acquired  by 
a  bankrupt  and  dealt  with  by  him  by  way  of  mortgage  (2); 
but  not,  it  seems,  to  after-acquired  freeholds  acquired  by 
a  bankrupt  under  a  will  and  dealt  with  by  him  by  way 

sale  (a).  The  rule  has  been  held  to  apply,  however,  to 
after-acquired  real  estate  which  undischarged  bankrupts 
purchase  for  partnership  purposes  and  sell  to  a  purchaser  for 
value  before  their  trustees  in  bankruptcy  intervene  (6). 

There  is  no  positive  law  that  property  belonging  to  a  Incapacity  of 
charity  shall  be  absolutely  inalienable,  but  when  the  dealing  trustees, 
is  with  the  trustees  on  their  own  authority,  the  onus  is 
thrown    on   'the  alienee  and  those  claiming  under  him  of 
showing  that  the  sale  was  beneficial  to  the  charity  (c] ;  and, 
unless  this  can  be  done,  the  transaction  will  be  set  aside  (d) . 
There  is  .a  strong  presumption  that  land,  once  .devoted  to 

(*)  S.  53  (3).  (0  S.  55. 

(«)  S.  54;   and  see  inf.  (x)  S.  37. 

(y)  Cohen  v.  Mitchell,  (1890)  25  Q.  B.  D.  at  p.  267;  59  L.  J. 
Q.  B.  409. 

(2)  Re  Clayton  and  Barclay,  1895,  2  Oh.  212;  64  L.  J.  Oh.  615. 

(a)  Re  New  Land  Development  Association  and  Gray,  1892,  2  Oh. 
138;  61  L.  J.  Oh.  495;  Bird  v.  Philpott,  1900,  1  Oh.  822;  69  L.  J.  Oh. 
487;  London  and  County  Contracts,  Ltd.  v.  Tallack,  1903,  W.  N.  8; 
51  W.  E.  408. 

(6)  Re  The  Kent  Gas  Light  and  Coke  Co.,  1909,  2  Oh.  195. 

(c)  See  e.g.  A.-G.  v.  Brettingham,  (1840)  3  Beav.  91. 

(d)  As  to  the  alienation  of  charity  lands  by  trustees,   see  A.-G.  v. 
Green,  (1801)  6  Ves.  452;   A.-G.  v.   Corp.  of  Newark,   (1842)  1  Ha. 

D. — VOL.  I.  2 


18  RESTRICTIONS  ON  GENERAL  CAPACITY 

*•  the  charitable  purpose,  is  intended  for  ever  to  remain  inalien- 
-  able;  but  under  special  circumstances  the  right  to  alienate 
it  may  be  presumed.  Thus  where  a  sale  of  charity  lands 
has  taken  place  at  a  distant  date,  and  has  always  been 
acquiesced  in,  and  the  origin  of  the  charity  is  lost  in 
obscurity,  a  power  in  the  trustees  to  sell  may  be  presumed  (e). 
The  Chancery  Division  has  power  under  its  general 
jurisdiction,  and  also  under  Sir  Samuel  Romilly's  Act 
(52  Geo.  III.  c.  101),  to  direct  a  sale  of  charity  property, 
without  the  sanction  of  the  Charity  Commissioners  (/) ;  and, 
notwithstanding  any  of  the  disabling  statutes,  sales  of  charity 
lands  may  now  be  effected  under  the  Charitable  Trusts  Act, 
1853  (g},  under  the  authority  of  the  Commissioners  (h). 
But  unless  acting  under  statutory  authority  or  under  the 
authority  of  the  Chancery  Division,  or  a  scheme  legally 
established  (i),  or  with  the  approval  of  the  Commissioners, 
charity  trustees  are  now  prohibited  from  selling  or  charging 
any  portion  of  their  charity  lands  (/c).  The  Act  does  not 
apply  (Z)  to  the  institutions  and  in  the  cases  exempted  from 
the  operation  of  the  Act  of  1853,  under  s.  62  (m). 

395;  11  L.  J.  Ch.  270;  A.-G.  v.  Brettingham,  (1840)  3  Beav.  91; 
A.-G.  v.  South  Sea  Co.,  (1841)  4  Beav.  453;  A.-G.  v.  Pargeter,  (1843) 
6  Beav.  150;  13  L.  J.  Oh.  81;  A.-G.  v.  Pilgrim,  (1849)  12  Beav.  57; 
2  H.  &  Tw.  186;  A.-G.  v.  Magdalen  College,  (1854)  18  Beav.  223;  23 
L.  J.  Oh.  844;  A.-G.  v.  Davey,  (1859)  4  D.  &  J.  136. 

00  A.-G.  v.  Magdalen  College,  (1857)  6  H.  L.  C.  189;  26  L.  J. 
Oh.  620. 

(/)  Re  Ashton's  Charity,  (1856)  22  Beav.  288;  and  see  the  Charitable 
Trusts  Act,  1853,  s.  43. 

(0)  See  ss.  21,  26;  the  Charitable  Trusts  Amendment  Act,  1855,  s.  38. 
As  to  the  power  of  the  majority  of  the  trustees  ,of  a  charity  to  determine 
on  a  sale,  see  the  Charitable  Trusts  Act,  1860,   s.  16;  the  Charitable 
Trusts  Act,  1869,  s.  12. 

(A)  The  powers  of  the  Commissioners  under  the  Charitable  TrnsU 
Act,  1853,  have  not  been  abridged  by  the  Allotments  Extension  Act, 
1882:  Parish  of  Button  to  Church,  (1884)  26  Oh.  D.  173;  53  L.  J.  Ch. 
599;  and  sec  the  Small  Holdings  and  Allotments  Act,  1908,  s.  33  (2). 

(1)  I-e.,  sanctioned  by  the  Court  of  Chancery  or  by  those  other  Court* 
which,    under   the   Act  of   1853,    could    sanction  schemes:    Re  Maton't 
Orphanage,  1896,  1  Ch.  596;  65  L.  J.  Ch.  439. 

(*)  The  Charitable  Trusts  Act,  1855,  s.   29. 
(0  Ss.  47,  48. 

(m)  For  cases  of  exemption,  see  Sons  of  Clergy  Corp.  v.  Button, 
(1860)  27  Beav.  651;  29  L.  J.  Oh.  393;  Royal  Society  v.  Thompion, 
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By  s.  29  of  the  S.  L.  Act,  1925,  it  is  provided  that  for 
the  purposes  of  that  section,  all  land  vested  in  trustees  for.  — 
charitable  purposes  shall  be  deemed  settled  land,  and  the  effect  of  S?L! 
trustees  are  to  have  the  powers  Conferred  by  the  Act  on  a  Act»  1926- 
tenant  for  life  and  on  the  trustees  of  a  settlement  (n)  .    The 
powers    are   to    be  exercisable  subject  to  such  consents  or 
orders  being  obtained  as  would  have  been  requisite  if  the 
transaction  had  been  effected  under  an  express  power  con- 
ferred by  the  instrument  creating  the  trust  (o).     Where  a 
purchaser  has  notice  that  the  land  is  held  on  charitaible 
trusts,  he  is  bound  to  see  that  any  requisite  consents  tor 
orders  have  been  obtained  (n}. 

A  statutory  corporation  is  limited  as  to  all  its  powers  Of  statutory 
i  „     .  .  ,    „,      ,    ,        .       corporations. 

by   the   purposes  -of   its    incorporation,    as  denned  /by  its 

memorandum  of  association  or  special  Act  (p);  and, 
consequently,  a  railway  .company  will  be  restrained  from 
alienating  property  so  as  to  disable  it  from  carrying  on 
its  business;  but  so  long  as  the  company  does  not  deal  with 
its  land  in  a  way  inconsistent  with  the  Acts,  or  so  las  to 
infringe  the  rights  of  other  persons,  it  can  deal  with  it 
as  it  pleases  (q),  and  can  grant  easements  over  it  (r}  unless 
the  rights  granted  are  inconsistent  with  the  purposes  for 
which  the  company  acquired  the  land  (s). 

(1881)  17  Ch.  D.  407;  50  L.  J.  Ch.  344;  Finnis  to  Forbes,  (1883)  24 
Ch.  D.  587,  591;  He  Sons  of  Clergy  Corp.  and  Skinner,  1893,  1  Ch.  178; 
62  L.  J.  Ch.  148;  Be  Clergy  Orphan  Corp.,  1894,  3  Ch.  145;  64  L.  J.  Ch. 
66;  considered  in  Be  Gilchrist  Educational  Trust,  1895,  1  Ch.  367;  64 
L.  J.  Ch.  298;  Be  Stockport  Ragged  Schools,  1898,  1  Ch.  610;  2  Oh. 
687;  68  L.  J.  Ch.  41. 

(w)  Sub-s.  (1).  See  Be  Booth  and  Southend,  $c.  Co.'s  Contract,  1927, 
1  Ch.  579.  (o)  Sub-s.  (2). 

(p)  Ashbury  Carriage  Co.  v.  Biche,  (1875)  L.  R.  7  H.  L.  653;  44 
:,.  J.  Ex.  185;  A.-G.  v.  G.  E.  B.  Co.,  (1880)  5  A.  C.  473;  A.-G.  v. 
Fulham  Corporation,  1921,  1  Ch.  440;  fork  Corporation  \.  Leatham, 
1924,  1  Ch.  557;  Deuchar  v.  Gas  Light  and  Coke  Co.,  1924,  2  Ch.  426. 

(q)  Foster  v.  L.  C.  $  D.  B.  Co.,  1895,  1  Q.  B.  711;  64  L.  J.  Q.  B. 
65. 

(r)  Be  Gonty  and  M.  S.  £  L.  B.  Co.,  1896,  2  Q.  B.  439;  65  L.  J. 
Q.  B.  625;  S.  E.  B.  v.  Cooper,  1924,  1  Ch.  211. 

(*)  Mulliner  v.  Midland  B.  Co.,  (1879)  11  Ch.  D.  611;  48  L.  J.  Ch. 
•258;  A.-G.  v.  G.  C.  B.  Co.,  1912,  2  Ch.  110. 

2(2) 
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Law  corpora- 


Companies 
Acts 


Statutory 
powers  of 
alienation. 


Statutory 


A  Common  Law  corporation,  however,  when  duly  created 
has,  as  an  incident  annexed  by  Law,  the  same  power  to  deal 
with  its  property  and  bind  itself  by  contract  as  a  private 
owner;  and  even  a  clause  in  its  charter  restraining  it 
from  aliening  or  demising  except  in  a  certain  form  is  deemed 
to  be  merely  a  precept,  and  not  binding  in  law  (£). 

A  company  incorporated  under  the  Companies  Act,  1908,. 
has  power  to  acquire  and  hold  land  (M). 

By  statute,  limited  powers  of  alienation  are  vested  in 
certain  corporations  in  respect  of  their  corporate  property; 
e.g.,  corporations  governed  respectively  by  the  Episcopal 
and  Capitular  Estates  Act,  1851,  the  Universities  and 
College  Estates  Act,  1925,  the  Land  Tax  Redemption 
Acts,  the  Public  Health  Acts,  and  the  Housing  Act,. 
1925. 

By  the  Municipal  Corporations  Act,  1882,  certain  restric- 
tions are  imposed  on  sales  of  land  by  municipal  corpora- 
tions (ar).  Under  the  L.  C.  C.  Act,  1845,  s.  15,  no  muni- 
cipal corporation  can  sell  land  required  by  the  promoters 
for  extraordinary  purposes,  except  with  the  consent  of  the 
Treasury. 


Section   2. 

Who  are 
relatively 
incompetent 
to  sell. 


(2)  Who  are  relatively  incompetent  to  sell. 

Incapacities  to  sell  of  the  second  description  may  be 
considered  to  consist  in,  1st,  the  want  of  a  transferable  (y] 
title  to  the  property  proposed  to  be  dealt  with;  and,  2ndly, 
the  existence  of  some  relation  between  the  proposed  vendor 
and  the  purchaser  which  prevents  a  sale,  except  under  special 

(0  Button's  Hospital  Case,  (1612)  10  Co.  1;  Riche  v.  Ashbury  Car- 
nage Co.,  (1874)  L.  B.  9  Ex.  224,  263;  43  L.  J.  Ex.  177;  and  see  the 
judgment  of  Bowen,  L.  J.,  in  Baroness  Wenlock  v.  River  Dee  Co.,  (1883) 
36  Oh.  D.  at  p.  685;  affd.  38  Ch.  D.  534;  57  L.  J.  Ch.  946. 

(«)  8s.  16,  19  and  259;  Companies  Act,  1929,  ss.  14  and  345. 

(*)  SB.  108,  109;  Davis  v.  Leicester  Corp.,  1894,  2  Oh.  208;  63  L.  J. 
Ch.  440.  As  to  saving  provisions,  see  s.  128. 

(y)  See  A.-G.  v.  Corp.  of  Plymouth,  (1845)  9  Beav.  67,  where  a 
corporation  was  held  incapable  in  Equity  of  contracting  to  sell  pro- 
perty, by  reason  of  a  duty  which  it  owed  in  respect  thereof  to  the  public. 
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precautions;    in  which  cases,   however,   the   transaction  is 
binding  on  the  one  party  and  voidable  by  the  other. 

Upon  the  first  of  these  sub-divisions  we  may  remark, 
that  a  right  of  alienation  is  generally  incidental  ,to  and  alienation:— 
inseparable  from  the  beneficial  ownership  of  property.  ow  arvabd- 
Thus  a  mere  declaration  annexed  to  a  gift  to  A.,  not  being 
a  married  woman,  in  fee  (0) — or,  it  is  conceived,  for  any 
estate  (a) — that  the  property  shall  not  be  aliened,  or 
shall  not  ,  be  charged  (6),  is  repugnant  and  void. 
The  estate  cannot  be  preserved  to  A.  despite  his  own 
voluntary  acts  or  involuntary  misfortunes  (c);  but  it  may 
be  limited  to  him  in  such  a  way  as  to  determine  or  go  over 
on  the  occurrence  of  any  thing  which,  in  case  he  were 
absolute  owner,  would  operate  as  a  voluntary  or  involuntary 
alienation  (d).  Although  a  man  may,  on  alienation, 
•qualify  the  interest  of  his  alienee  by  a  condition  to  take 
effect  on  bankruptcy,  he  cannot,  by  contract  or  otherwise, 
qualify  his  own  interest  by  a  condition  to  take  effect  on 
his  own  bankruptcy  (e).  It  seems,  however,  that  he  ,may 
do  so  by  a  condition  to  take  effect  on  his  own  attempted 
alienation,  though  for  value  (/),  or  on  an  involuntary 
alienation  by  operation  of  law  in  favour  of  a  particular 

(z)  Co.  Litt.  206  b,  223  a;  Jarm.  6th  ed.,  p.  1501  \et  seq.;  Jte 
Dugdale,  (1888)  38  Ch.  D.  176;  57  L.  J.  Oh.  634;  Re  Ashton,  1920, 
2  Ch.  481. 

(a)  See  as  to  an  estate  for  life,  Rochford  v.  HacJcman,  (1852)  9  Ha. 
475;  21  L.  J.  Oh.  511;  Bird  v.  Johnson,  (1854)  18  Jur.  976. 

(6)  Willis  v.  Hiscox,  (1839)  4  M.  &  Or.  at  p.  201;  Shaio  v.  Ford, 
(1877)  7  Ch.  D.  669;  47  L.  J.  Oh.  531;  Re  Macleay,  (1875)  20  Eq. 
186;  44  L.  J.  Ch.  441;  Re  Elliot,  1896,  2  Ch.  353;  65  L.  J.  Oh.  753; 
He  Ashton,  sup. 

(c)  See  Co.  Litt.  223  a;  Muschamp  v.  Bluet,  (1617)  Bridg.  132;  Ware 
T.  Cann,  (1830)  10  B.  &  O.  433;  Doe  v.  Pearson,  (1805)  6  Ea.  173; 
Large 's  case,  (1587)  2  Leon.  82;  3  ib.  182;  Willis  v.  Hiscox,  sup.; 
Attwater  v.  A.,  (1853)  18  Beav.  330;  23  L.  J.  Ch.  692;  see  judgment 
of  Sir  G.  Jessel  in  Re  Macleay,  sup.;  but  see  Re  Rosher,  (1884)  26 
Ch.  D.  801;  53  L.  J.  Oh.  722. 

(rf)  See  Jarm.  6th  ed.  1501  et  seq.;  Re  Holland,  1902,  2  Ch.  360. 

(e)  See  Re  Detmold,  40  Oh.  D.  585;  Re  Burroughes-Fowler,  1916, 
2  Ch.  251. 

(/)  Knight  v.  Browne,  (1861)  9  W.  R.  515;  30  L.  J.  Oh.  649; 
Brooke  v.  Pearson,  (1859)  27  Beav.  181. 
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Ctap-  !•      creditor  (g).      Where  the  condition  is  in  an  active  form,. 
-  —  —  requiring  something  to  be  done  by  the  grantee,  and  there 


is  no  collusive  purpose,  an  act  in  invitum,  such  as  bank- 
ruptcy, or  the  .giving  of  a  warrant  of  attorney,  is  not  a 
cause  of  forfeiture  (h)  .  The  case  of  a  married  woman 
furnishes  an  exception  from  the  general  rule:  she,  as  we 
have  seen,  may  be  effectually  restrained  while  covert  from 
dealing  with  even  her  fee  simple  estate;  and  no  con- 
dition or  gift  over  is  necessary  .to  give  effect  to  the  restriction, 
which  operates  to  create  in  her  a  personal  disqualification 
to  contract  or  convey  the  particular  property;  the  provision 
in  such  a  case  being  one,  not  of  f  orf  eit  ure  but  of  preservation  ; 
and  even  this  disqualification  may,  in  special  cases,  be 
removed  by  the  Court  (i)  .  The  fact  that  a  woman  is  a 
professed  nun  does  not  affect  her  capacity  to  take  or  dispose 
of  property  (ft)  . 

Undue  Upon  the  subject  of  incapacity  arising  from  the  special 

relation  between  the  vendor  and  the  purchaser,  we  may 
instance  the  case  of  an  agent  for  purchase,  who  cannot  sell 
his  own  estate  to  his  principal,  without  acquainting  him 
with  the  facts  (1)  ;  and,  as  a  general  rule,  whenever  such 
a  relation  subsists  between  contracting  parties  as  may  enable 
one  to  exercise  undue  influence  over  the  other  (m),  whether 
the  relation  be  that  of  parent  and  child  (n~),  guardian  and 
ward  (o),  husband  and  wife  (p),  legal  adviser  and  client  (q)t 

(0)  He  Detmold,  sup. 

(A)  Avison  v.  Holmes,  (1861)  1  J.  &  H.  530,   540. 

(f)  S.  Ill  of  L.  P.  Act,  1925. 

(*)  He  Metcalfe's  Trusts,  (1864)  2  D.  J.  &  S.  122. 

(0  Gillett  v.  Peppercorne,  (1840)  3  Beav.  78;  Rothschild  v.  Brook- 
man,  (1831)  7  L.  J.  0.  S.  Ch.  163;  affd.  2  Dow.  &  C.  188;  Bentley  v. 
Craven,  (1853)  18  Beav.  75;  Blake  v.  Mowatt,  (1856)  21  Beav.  603; 
Armstrong  v.  Jackson,  1917,  2  K.  B.  822. 

(»-.)  Huguenin  v.  Baseley,  (1807)  14  Ves.  273. 

(»)  Hoghton  v.  H.,  (1852)  15  Beav.  278;  21  L.  J.  Ch.  482;  see 
Beanland  v.  Bradley,  (1854)  2  S.  &  G.  339;  Wright  v.  Vanderplank, 
(1856)  8  D.  M.  &  G.  133;  25  L.  J.  Ch.  753;  Dimsdale  v.  L.,  (1856) 
3  Dr.  556;  25  L.  J.  Ch.  806. 

(o)  See  Wright  v.  Proud,  (1806)  13  Ves.  136. 

(p)  Bank  of  Montreal  v.  Stuart,  1911,  A.  C.  120;  W  eaten  v.  Fair- 
bridge,  1923,  1  K.  B.  667. 

(?)  Gibson  v.  Jeyes,   (1801)  6  Ves.   266;    Holman  v.    Loynei,  (1854) 
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trustee  and  beneficiary  (qq),  medical  man  and  patient  (r), 
spiritual  adviser  and  penitent  (s),  or  whatever  else  may  be 
the  nature  of  the  confidential  relation,  if  influence  is  acquired 
and  abused,  or  confidence  reposed  and  betrayed,  the  Court, 
upon  proof  of  vthe  exercise  of  such  undue  influence,  will 
set  aside  the  transaction  (£) ;  and  the  circumstance  of  the 
real  facts  not  being  stated  on  the  face  of  the  assurances  will 
be  considered  primd  jade  evidence  of  fraud  (u}> 


It  is  not  every  fiduciary  relation  between  a  donor  and  a  Effect  of 
donee,  however,  which  will  induce  a  Court  of  Equity  to  set  a'dviae!1 
aside  a  gift,  but  only  those  special  relations  which  raise 
a  presumption  of  undue  influence  (x] .     And    even    wheire 
such  special  relation  exists,  it  is  sufficient  if  an  independent 
adviser  sees  that  the  donor  understands  what  he  is  doing  and 
intends  to  do  it;   he  need  not  advise  the  donor  to  do  or 
not    to     do     it.       "  I    do     not     think,"     said     Fletcher 
Moulton,  L.  J.,  in  Re  Coomber  (y],    "that    independent 

4  D.  M.  &  G.  270;  23  L.  J.  Ch.  529;  Gresley  v.  Mousley,  (1859)  4 
D.  4:  J.  78,  94;  28  L.  J.  Ch.  620;  Casborne  v.  Barsham,  (1839)  2  Beav. 
76;  Broun  v.  Kennedy, (1863)  33  Beav.  133;  affd.  4  D.  J.  &  S.  217;  33 
L.  J.  Ch.  71;  LUes  v.  Terry,  1895,  2  Q.  B.  679;  65  L.  J.  Q.  B.  34; 
Barron  v.  Willis,  1900,  2  Ch.  121;  69  L.  J.  Ch.  532;  Powell  v.  P., 
1900,  1  Oh.  243;  69  L.  J.  Ch.  164,  in  which  case  it  is  suggested  .as 
the  duty  of  a  solicitor  to  refuse  to  act  for  a  voluntary  settlor  if  he 
persists  in  acting  contrary  to  the  solicitor's  advice;  see  also  Wright 
v.  Carter,  1903,  1  Ch.  27;  72  L.  J.  Ch.  139;  Demarara  Bauxite  Co.  v. 
Louisa  Hubbard,  1923,  A.  C.  673. 

(qq)  Morse  v.  Royal,  (1806)  12  Ves.  355. 

(r)  Mitchell  v.  Homfray,  (1881)  8  Q.  B.  D.  587;   50  L.  J.  Q.  B.  460. 

(«)  Allcard  v.  Skinner,  (1887)  36  Ch.  D.  145;  56  L.  J.  Ch.  1052; 
Morley  v.  Loughnan,  1893,  1  Ch.  736;  62  L.  J.  Oh.  515. 

(0  Smith  v.  Kay,  (1859)  7  H.  L.  C.  750;  30  L.  J.  Ch.  95;  Harrison 
v.  Guest,  (1855)  6  D.  M.  &  G.  424;  25  L.  J.  Ch.  544;  (1860)  8  H".  L. 
Gas.  481;  Rhodes  v.  Bate,  (1866)  1  Ch.  252;  Tate  v.  Williamson, 
(1866)  2  Ch.  55;  and  see  the  notes  to  Huguenin  v.  Baseley,  1  Wh.  & 
T.  L.  C.  9th  ed.,  p.  223  et  seq. 

(M)  See  Mulhallen  v.  Marum,  (1843)  3  D.  &  War.  317;  Gibson  \. 
Russell,  (1843)  2  Y.  &  C.  O.  C.  104;  Hatch  v.  H.,  (1804)  9  Ves.  292; 
Dent  v.  Bennett,  (1839)  4  M.  &  C.  269;  8  L.  J.  N.  S.  Oh.  125;  Harvey 
v.  Mount,  (1845)  8  Beav.  439;  14  L.  J.  Ch.  233;  Billage  v.  Southee, 
(1852)  9  Ha.  534;  21  L.  J.  Oh.  472;  Baker  v.  Loader,  (1872)  16  Eq. 
49;  42  L.  J.  Ch.  113;  McPherson  v.  Watt,  (1878)  3  A.  C.  254. 

(*)  Re   Coomber,  1911,  1  Oh.  723. 

(y)  1911,  1  Ch.  p.  730. 
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and  competent  advice  means  independent  and  competent 
-  approval." 


Section   3. 

Corporations 
cannot  hold 
•without 
licence. 


Purchase  by 
unincorpo- 
rated class, 
bad. 


'(3)  Who  are  generally  incompetent  to  purchase. 

Purchasers  must,  necessarily,  be  either  individuals  (z]  or 
corporations;  corporations,  of  whatever  description,  may 
purchase,  but  cannot,  in  their  corporate  capacities,  hold  land, 
except  under  a  licence  to  hold  in  mortmain  (a),  or  under  the 
special  provisions  of  an  Act  of  Parliament. 

Purchases,  by  individuals,  unincorporated,  must  be  made 
by  them  in  their  private  capacities  and  individual  names: 
e.g.,  a  purchase  by,  eo  nomine,  the  inhabitants  of  a  place, 
or  the  parishioners  or  churchwardens  of  a  parish,  is  bad; 
so  is  a  similar  purchase  by,  or  grant  to,  the  commoners  of 
a  waste  &. 


Parochial  But,  by  custom,  in  London  and  elsewhere,  the  parson  and 

may  purchase  churchwardens   are   a   corporation    to    purchase   and  hold 

and  hold.        land  (c);  and,  by  statute,  churchwardens  and  overseers  of 

the  poor  were  empowered  to  hold  in  the  nature  of  a  body 

(z)  In  the  case  of  a  grant  by  the  Crown  to  a  body  of  unincorporated 
individuals  incorporation  will  be  presumed,  if  necessary,  for  establishing 
the  validity  of  the  grant:  Chilian  v.  Corp.  of  London,  (1878)  7  Ch.  D. 
735;  47  L.  J.  Ch.  433;  Lord  Rivera  v.  Adams,  (1878)  3  Ex.  D.  361; 
48  L.  J.  Ex.  47. 

(a)  The  Mortmain  and  Charitable  Uses  Act,  1888,  ss.  1,  2,  and  the  Act 
of  1891;  for  a  list  of  various  incorporated  bodies  empowered  to  hold 
lands  without  licence  in  mortmain,  see  Tudor  's  Char.  Trusts,  4th  ed., 
p.  465  et  seq.;  Key  &  Elph.,  12th  ed.,  vol.  2,  pp.  284—287.  A 
benefit  building  society  under  the  Building  Societies  Act,  1836,  c.  32, 
might  purchase  real  estate:  Mullock  v.  Jenkins,  (1851)  14  Beav.  628; 
21  L.  J.  Ch.  65;  but  this  Act  (and  see  now  the  Building  Societies  Act, 
1894,  s.  25  (2)),  except  as  to  subsisting  societies,  was  repealed  by  the 
Building  Societies  Act,  1874,  which  apparently  (s.  13)  restricts  the  power 
of  such  a  society  to  hold  land  to  what  they  hold  by  way  of  mortgage, 
or  acquire  by  foreclosure. 

(6)  Co.  Litt.  3  a;  Gateward's  case,  (1607)  6  Co.  60;  Goodman  v. 
Saltash  Corp.,  (1882)  7  A.  O.  at  p.  641;  52  L.  J.  Q.  B.  193;  and  Haigh 
v.  West,  1893,  2  Q.  B.  19;  62  L.  J.  Q.  B.  532;  cf.  L.  T.  Act,  1875, 
88.  4,  69;  1897,  e.  14  (1)  (now  rep.);  Brickdale,  3rd  ed.,  p.  4. 

(c)  See  Warner's  case,  (1619)  Cro.  Jac.  532;  note  (4)  to  Co.  Litt.  3  a; 
Fell  v.  0.  T.  of  Charity  Lands,  1898,  2  Ch.  at  p.  59;  67  L.  J.  Ch.  385. 
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corporate  (<T).    Various  Local  Authorities  may  purchase  and       a*1*?"*1' 

hold  lands  for  the  purposes  authorised  by  their  Acts  (e);   — 

and  Parochial  Church  Councils  have  power,  with  the  consent  authorities. 

of   the   Diocesan   Authority  (/),   to    acquire  land  for  any 

ecclesiastical  purpose  affecting  the  parish,  the  legal  estate 

being  vested  in  the  Diocesan  Authority  (g).     Public  com-  Public  _ 

panics  formed  under  the  Companies  (Consolidation)  Act, 

1908,  may  hold   lands:    but  if  formed   for  the  promotion 

of  art,  science,  religion,  or  charity,  or  any  like  object  not 

involving  the  acquisition  of  gain,  the  quantity  so  held  must 

not  exceed  two  acres,  unless  the  Board  of  Trade  sanctions  a 

larger  holding  (/&).     And  the  Governors  of   Queen  Anne's 

Bounty  have  power  to  purchase  (fc) . 

Previously  to  the  passing  of  the  Naturalization  Act,  1870,  A1je£  ?°uld 
an  alien  might  purchase  before  denization;  but  the  Crown 
might  at  any  time  assert  its  right  to  the  property  (Z),  except 
in  cases  coming  under  7  &  8  Viet.  c.  66,  s.  5  (m);  and  the 
Crown  might  exercise  the  right  of  re-entry,  without  the 
necessity  of  any  inquisition  being  taken,  or  office  found  (n) . 
Before  the  Crown  had  exercised  its  right  of  re-entry,  an 
alien  might  make  a  conveyance  to  a  natural-born  subject, 
which,  though  it  could  not  defeat  the  prior  right  of  the 
Crown,  was  valid  in  every  other  respect  (.0).  By  7  &  8 
Viet.  c.  66,  a  resident  alien  friend  might  hold  any  lands, 
houses,  or  other  tenements,  for  the  purpose  of  residence, 
occupation,  business,  trade,  or  manufacture,  for  any  term  not 

(rf)  The  Poor  Relief  Act,  1819,  s.  17,  and  see  now  the  Local  Govern- 
ment Act,  1894,  ss.  5,  6. 

(e)  See  Key  &  Elph.,  12th  ed.,  vol.  2,  pt.  i.,  pp.  287—289. 

(/)  Defined  by  the  Parochial  Church  Councils  (Powers)  Measure, 
1921,  s.  1.  See  the  Diocesan  Boards  of  Finance  Measure,  1925. 

(g)  Parochial  Church  Councils  (Powers)  Measure,  1921,  s.  5  (i). 

(ft)  Ss.  16  (2)  and  19;  Companies  Act,  1929,  ss.  14  and  345. 

(A)  2  &  3  Anne,  c.  11,  ss.  4,  5. 

(0  Co.  Litt.  2b;  .ffi.  v.  Holland,  (1669)  Aleyn,  14;  Dumoncel  v.  D., 
(1848)  13  Ir.  Eq.  R.  92. 

(m)  This  Act  was  repealed  by  the  Naturalization  Act,  1870,  which  has 
itself  been  repealed  by  4  &  5  Geo.  V.  c.  17. 

(n)  The  Queen's  Remembrancer  Act,  1859. 

(o)  Shep.  T.  232. 
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Chap.  I. 
Sect.  3. 


British 

Nationality, 
&c.  Act,  1914, 


Denization. 


Infant  pur* 
chasing  may 
elect,  after 
majority. 


What  time 
allowed  for 
election. 


Infants' 
Relief  Act. 


exceeding  twenty-one  years,  as  if  he  were  a  natural-born 
subject  (p),  and  by  the  Naturalization  Act,  1870,  the  dis- 
abilities of  an  alien  to  acquire  real  or  personal  property 
were  almost  entirely  removed.  This  Act  has  been  repealed 
by  the  British  Nationality  and  Status  of  Aliens  Act,  1914, 
s.  17  of  which  last  mentioned  Act  provides  that  real  and 
personal  property  (<?)  of  every  description  may  be  acquired 
and  disposed  of  by  an  alien  in  the  same  manner  as  by  a 
natural-born  British  subject,  and  the  title  to  property  of 
every  description  may  be  derived  through,  from,  or  in 
succession  to  an  alien  in  the  same  manner  as  through,  from, 
or  in  succession  to  a  natural-born  British  subject. 

The  right  of  the  Crown  to  grant  letters  of  denization  was 
expressly  reserved  by  the  Naturalization  Act,  1870;  and 
a  similar  reservation  is  contained  in  the  Act  of  1914  (r). 

An  infant  can  contract  to  purchase;  but  on  his  attaining 
twenty-one,  he  may,  at  his  option,  adopt  or  abandon  ,the 
contract  (s) ;  and  should  he  either  die  under  twenty-one, 
or  (having  attained  that  age)  die  without  exercising  or 
relinquishing  his  option,  and  without  having  lost  the  same 
by  delay,  the  like  privilege  descends  on  his  representatives. 

An  infant,  after  attaining  majority,  must,  if  he  intend  to 
abandon  his  contract,  do  so  within  a  reasonable  time  to  be 
determined  on  the  circumstances  in  each  case  (£).  If  his 
election  be  to  avoid  the  purchase  he  ought  to  disclaim  (u). 

.When  a  person,  after  attaining  twenty-one,  desires  to 
adopt  and  make  binding  a  contract  which  he  has  entered  into 
while  a  minor,  it  is  prudent,  having  regard  to  the  provisions 

(p)  S.   5,  repealed  by  the  Naturalization  Act,   1870. 

(y)  This  enactment  does  not  qualify  an  alien  to  be  the  owner  of  a 
British  ship.  (r)  S.  '25. 

(«)  Ketsey's  case,   (1612)   Cro.  Jac.  320;   Co.   Litt.  2    b. 

(0  Seo  Edwards  v.  Carter,  1883,  A.  C.  360;  Be  Jones,  1893,  2  Ch. 
461;  62  L.  J.  Ch.  996;  Viditz  v.  O'Hagan,  1900,  2  Ch.  at  pp.  97,  98; 
69  L.  J.  Ch.  507;  Be  Hodson,  1894,  2  Ch.  421;  63  L.  J.  Ch.  609. 

(«)  See  Birkenhead,  $c.  B.  Co.  v.  Packer,  (1850)  5  Ex.  at  p.  128; 
19  L.  J.  Ex.  207;  Goode  v.  Harrison,  (1821)  5  B.  &  Aid.  147. 
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of  s.  2  of  the  Infants'  Relief  Act,  1874—  at  all  events  if  ^aP-  L 

•  Sect.  3. 

the  contract  is  wholly  executory  —  to  have  an  entirely  new  —  ••  - 
contract,  not  one  which  is  in  terms,  or  according  to  its  fair 
construction,  merely  a  confirmation  of  the  previous  voidable 
contract. 

Although  an  infant  may  abandon  a  contract,  and  thus  Whether  an 
relieve  himself  from  all  unsatisfied  liabilities  under  it,  he 


cannot,  it  is  said,  recover  money  which  he  has  actually  paid,  contract,  can 

unless  such  payment  were  procured  by  fraud  (#),  or  he  has  price. 

derived  no  benefit  from  the  contract;   and  if  he  is  unable 

to  restore  the  consideration,  this  will  be  an  additional  bar 

to  the  action:   as  where  an  infant  paid  a  premium  for  a 

lease  of  business  premises,  and  entered  upon  and  occupied 

the  premises  (?/),  or  paid  money  for  the  use  of  furniture  in  a 

house  which  he  had  taken  and  occupied  (z),  in  both  of  which 

cases  it  was  held  that  he  could  not  recover  the  money  he  had 

paid;  and  though,  upon  the  purchase  of  the  fee  simple  the 

same  decisive  effect  might  not  always  be  attributable  to  mere 

occupation  (a),  any  act  affecting  the  value  of  the  estate, 

e.g.,  the  felling  of  ornamental  timber,  or  the  removal  or 

alteration  of  buildings,  &c.,  would,  it  is  conceived,  be  con- 

clusive against  his  right  to  reclaim  the  purchase-money. 

If,  however,  the  infant  had  fraudulently  represented  him-  Fraudulent 
self  to  the  vendor  as  an  adult,  he  would  be  unable,  it  is  P«?cha»eby, 

relieved 
conceived,  to  recover  any  purchase-money  he  may  have  paid,  against: 

and  the  Court  would  allow  the  vendor  to  avail  himself  of 
any  collateral  securities  he  might  hold  for  the  unpaid 
balance;  but  the  Court  could  not  enforce  any  personal 
security  given  during  infancy,  such  security  being  void  (6). 

(z)  Macph.  on  Inf.  484;  Wilson  v.  Kearse,  (1830)  1  Pea.  A.  C.  196; 
Ex  p.  Taylor,  (1856)  8  D.  M.  &  G.  254;  25  L.  J.  Bky.  35;  Steinberg 
v.  Scala  (Leeds'),  Ltd.,  1923,  2  Ch.  452. 

(y)  Holmes  v.  Blogg,  (1818)  8  Taunt.  508;  Ex  p.  Taylor,  (1856) 
8  D.  M.  &  G.  254;  25  L.  J.  Bky.  35;  and  see  Thurstan  v.  Nottingham 
Permanent  Benefit  Building  Society,  1902,  1  Ch.  1;  1903,  A.  C.  6. 

(z)  Valentini  v.  Canali,  (1889)  24  Q.  B.  D.  166;  59  L.  J.  Q.  B.  74. 

(a)  See,  however,  Blackburn  v.  Smith,  (1848)  2  Ex.  at  p.  792;  18 
L.  J.  Ex.  187. 

(6)  Thurstan  v.  Nottingham  Permanent  Benefit  Building  Society, 
sup. 


28 


RESTRICTIONS  ON  GENERAL  CAPACITY 


In  this  connection,  s.  27  of  the  S.  L.  Act,  1925,  and  s.  19 
of  the  L.  P.  Act,  1925,  must  be  borne  in  mind,  by  which 
conveyance  of  enactments  it  is  .provided  (inter  alia)  that  a  conveyance 
legal  estate  of  a  legal  estate  in  land  to  an  infant,  or  to  two  or  more 

to  infant.  .  . 

persons  jointly  all  of  whom  are  infants,  for  his  or  their 
own  benefit,  shall  operate  only  as  an  agreement  for  valuable 
consideration  to  execute  a  settlement. 


Purchase  by 
lunatic,  how 
far  voidable. 


Power  of 
committee  to 
complete 
purchase. 


A  lunatic  or  idiot  may  purchase;  and,  according  to  the 
early  authorities,  could  not  himself,  though  he  recovered  his 
senses,  avoid  the  transaction;  but  it  might  be  set  aside  by 
the  Crown,  after  office  found  (c),  or  by  his  committee,  after 
inquisition  (d}\  or  by  his  representatives,  after  his  death, 
unless  he  recovered  his  senses  and  agreed  to  the  purchase  (e) . 
The  present  doctrine  of  the  Courts  in  regard  to  contracts 
for  purchases  by  lunatics  seems,  however,  to  accord  with 
that  which  has  been  already  stated  with  respect  to  contracts 
for  sale  (/). 

In  a  well  known  text-book  (g~)  a  doubt  is  expressed 
(which  does  not  seem  to  be  well  founded)  whether  the 
power  given  by  the  Lunacy  Act,  1890,  to  the  committee 
to  carry  out  contracts  entered  into  before  the  lunacy,  apply 
to  purchases.  "  A  valuable  power,"  it  states,  "  is  conferred 
by  s.  120  (i),  under  which  the  Judge  may  authorise  and 
direct  the  committee  of  the  estate  of  a  lunatic  to  perform 
any  contract  relating  to  the  property  of  the  lunatic  entered 
into  by  the  lunatic  before  his  lunacy.  The  sub-section  would 
apply  to  a  contract  entered  into  by  the  lunatic  to  sell 
property  or  grant  a  lease.  It  is  not  so  clear  that  it  applies 
to  a  contract  to  buy;  but  the  difficulty  could  be  got  over  in 
other  ways." 


A  married  woman  may  purchase;  and,  by  the  contract  for 


Purchase  by 
married 

woman,  when  purchase,  bind  her  separate  property,  even  without  referring 
voidable. 

(c)  Co.  Litt.  247  a. 

(d)  A.-G.   v.   Parkhurst,   (1668)   1  Ch.   Oa.    112. 

(•)  Co.   Litt.  2  b;  2  Bl.  Com.  292;   Shelf,   on  Lun.  2nd  ed.  347; 
SUed  v.  Galley,  (1836)  1  Ke.  620. 
(/)  Sup.  pp.  7—9. 
(?)  Theobald  on  Lunacy  (1924),  p.  449. 
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to   it(0);     and    such    a    contract    entered    into  after  the       o^p-  1- 

Sect.  3. 
4th  December,  1893,  would  bind  her  subsequently  acquired  - 

separate  property  (not  being  property  which  she  was 
restrained  from  anticipating  (&)),  though  she  had  not  at 
the  time  of  the  contract  any  separate  property. 

.Where  the  married  woman  is  judicially  separated  from  Cases  where  a 
her  husband,  or  has  obtained  a  protection  order  (i),  or  where  ™oman  is 
her  husband  is  a  convicted  felon,  or  an  alien  enemy,  she  is  regarded  as  a 
capable  (independently  of  the  M.  W.  P.  Acts)  of  entering 
into  a  binding  contract  for  purchase  (fc). 


(4)  Who  are  relatively  incompetent  to  purchase.  Section  4. 

The  cases  to  be  considered  under  this  section  may  be  Two  classes 
classified  under  two  heads. 

I.  Where  a  man  has  a  trust  for,  or  power  of  sale — as  ist  class, 

a  trustee  or  mortgagee,  or  as  the  vendor's  agent  for  sale — he  ^^^^ 
cannot,  as  a  rule,  himself  become  the  purchaser.     "A  sale  authority 
by  a  person  to  himself  is  no  sale  at  all  (Z)."  purchase. 

II.  Where  A.  stands  to  B.  in  such  a  fiduciary,  or  even  2nd  class, 
confidential,   position   that   it   is    his    duty  to  consider  the  rda«on  of m 
interests  of  B.  as  paramount  to  his  own,  a  sale  by  B.  to  A.  is  parties, 
not  in  the  strict  sense  voidable;  but  the  burden  is  cast  on 

A.  to  show  that  it  was  in  all  respects  fair,  and  that  no 
improper  influence  was  exercised. 


In  cases  coming  under  the  first  class,  the  fact  that  no  Application 
advantage  has  been  made  by  the  trustee,  agent  or  mortgagee, 
is  no  answer  to  an  impeachment  of  the  transaction.     "  It 


(0)  See   Sug.    14th   ed.   686. 

(A)  Burnett  v.  Howard,  1900,  2  Q.  B.   784;  69   L.  J.  Q.  B.  955. 

(1)  See  Divorce,  &c.  Act,  1857,  s.  21;  1858,  s.  6;  Summary  Jurisdiction 
(M.  W.)  Act,  1895,  s.  5;  Ee  Hughes,  1898,  1  Ch.  529. 

(A)  See  Portland  v.  Prodgers,  (1689)  2  Vern.  105;  and  other  cases 
cited,  2  Rop.  H.  &  W.  2nd  ed.  120. 

(0  Per  Lindley,  L.  J.,  in  Farrar  v.  Farrars,  Ltd.,  (1889)  40  Ch.  D. 
p.  409.  See,  however,  the  power  given  by  s.  68  of  the  S.  L.  Act,  1925, 
to  a  tenant  for  life  to  purchase. 
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Chap.  I. 
Sect.  4. 


to  2nd  class. 


Cases  falling 
within  1st 
class: 

Trustees  in 
bankruptcy. 


may  sometimes  happen  that  the  terms,  on  which  a  trustee 
has  dealt,  or  attempted  to  deal,  with  the  estate  or  interests  of 
those  for  whom  he  is  a  trustee,  have  been  as  good  as  could 
have  been  obtained  from  any  other  person: — they  may  even 
at  the  time  have  been  better.  But  still  so  inflexible  is  the 
rule  that  no  inquiry  on  that  subject  is  permitted  "  (TO). 

But  in  cases  belonging  to  the  second  class  only,  the  fact 
that  the  terms  were  as  good  as  could  have  been  obtained 
becomes  very  material.  It  may  be  added  that  evidence  of 
knowledge  appears  to  be  relevant  only  as  evidence  of  a 
dissolution  or  waiver  of  the  relationship,  whether  the  case 
falls  under  the  first  or  the  second  rule  (TO). 

Cases  falling  within  the  first  class  are  the  following: — 

A  trustee  (and  formerly  an  assignee)  of  a  bankrupt  (o) ; 
and  the  rule  precludes  a  purchase  by  the  trustee's  partner 
on  behalf  of  his  firm  (p);  or  by  any  one  so  related  to  the 
trustee  as  to  stand  in  a  better  position  than  an  ordinary 
purchaser  (q).  The  Court  has,  however,  on  the  petition  of 
a  purchasing  assignee,  directed  a  reference  to  inquire 
whether  the  purchase  would  be  for  the  benefit  of  the  estate, 
he  paying  all  the  costs  (r) ;  and,  on  the  report  being  favour- 
able, has  confirmed  the  sale  (s).  It  has  also,  under  special 
circumstances,  allowed  an  assignee  to  be  removed,  at  his 
own  request,  in  order  that  he  might  bid  at  the  sale  of  the 

(m)  Aberdeen  R.   Co.   v.   Blaikie,   (1854)    1   Macq.   461. 

(n)  Dunne  v.  English,  (1874)  18  Eq.  524;  Albion  Co.  v.  Martin, 
(1875)  1  Ch.  D.  580;  45  L.  J.  Ch.  173;  and  see  Stubbs  v.  Slater, 
1910,  1  Ch.  p.  203.  The  decision  in  this  case  was  overruled  on  the 
facts,  1910,  1  Ch.  632,  but  the  law  remains  as  stated  by  Neville,  J., 
at  p.  203.  See  also  Fox  v.  Mackreth,  2  Wh.  &  T.  L.  C.  9th  ed.,  p.  6«3, 
and  notes  thereto. 

(o)  Ex  p.  Lacey,  (1802)  6  Ves.  625,  630  n. ;  Ex  p.  Bennett,  (1805) 
10  Ves.  at  p.  395;  Ex  p.  Alexander,  (1835)  2  M.  &  A.  492;  Turner 
v.  Trelaicny,  (1841)  12  Si.  49;  10  L.  J.  Ch.  249;  Pooley  v.  Quilter, 
(1858)  2  De  G.  &  J.  327;  27  L.  J.  Ch.  374. 

(p)  Ex  p.  Burnett,  (1843)  7  Jur.  116;  Re  Moore,  (1881)  51  L.  J. 
Ch.  72. 

(?)  Ex  p.  Forder,  (1881)  W.  N.  p.   117. 

(r)  Ex  p.  Gore,  (1842)  3  M.  D.  &  D.   77. 

(«)  S.  C.,  7  Jnr.  136. 
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bankrupt's  estate  (£).     Where,  however,  an  assignee,  who      Chap.  I. 

was  also  second  mortgagee  of  the  property,  applied  for  leave  - 

to  bid,  (remaining  assignee,)  the  Court  refused  the  applica- 

tion, but  allowed  him  to  name  a  price  at  which  he  might 

take  the  property  jif  not  sold  at  the  auction  (u).     Where 

one  of  the  creditors'  assignees  in  bankruptcy    bought,    in 

another  person's  name,  from  a  creditor,  such  creditor's  right 

to  a  dividend  in  the  bankruptcy,  the  transaction  was  declared 

void  (a?). 

It  is  often  said  that  though  an  ordinary  trustee  may  pur-  Trustee 


chase   trust   property  from  his  beneficiaries,  a  trustee  for  ontnJtfor 

sale  cannot  do  so  (y);  but  the  true  rule  is,  that  a  trustee  sale. 

for  sale  cannot  unite  in  himself  the  characters  of  buyer 

and  seller;  or,  in  other  words,  purchase  from  himself,  either 

directly    or    indirectly  (2),    instead    of     from     his     bene- 

ficiaries (a).     When  the  purchase  is  from  the  beneficiaries, 

and  the  sale  is  not  conducted,  either  directly  or  indirectly, 

by  the  trustee  for  sale,  the  transaction  is  not  a  case  of  a 

man  selling  to  himself,  and  is  accordingly  taken  out  of 

the  first  class  of  cases.     Apart  from  circumstances  of  doubt 

or  suspicion,  there  is  no  rule  that  a  person  who  has  ceased 

to  be  a  trustee  of  an  instrument  containing  a    trust    for 

sale  is  precluded  from  becoming  a  purchaser  of  the  trust 

property  (6). 

A  tenant  for  life  who  acquires  land  comprised  in  ihis  Tenant  for 
settlement  must  do  so  from  the  trustees  under  s.  68  of  the 
S.  L.  Act,  1925. 

(0  Ex  p.  Perkes,  (1843)  3  M.  D.  &  D.  385. 

(u)  Ex  p.  Holyman,   (1844)  8  Jur.   156. 

(x)  Pooley  v.  Quilter,  (1858)  2  De  G.  &  J.  327;  27  L.  J.  Ch.  374. 

(y)  Denton  v.  Donner,  (1856)  23  Beav.  at  p.  290;  Luff  v.  Lord, 
(1864)  34  Beav.  220;  affd.  11  Jur.  N.  S.  50;  and  see  Franks  v.  Bollans, 
(1868)  3  Ch.  717. 

(2)  Re  Postlethwaite,  (1888)  59  L.  T.  58;  reversed  on  other  grounds, 
60  L,  T.  514. 

(a)  Ex  p.  Lacey,  (1802)  6  Ves.  625;  Luff  v.  Lord,  (1864)  34  Beav. 
220;  Williams  v.  Scott,  1900,  A.  O.  at  p.  508;  69  L.  J.  P.  O.  77. 

(6)  Re  Boles  and  British  Land  Co.,  1902,  1  Ch.  244;  71  L.  J.  Ch. 
130. 
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RESTRICTIONS  ON  GENERAL  CAPACITY 


Chap.  I. 
Sect.  4. 

Agent*. 


Committee  of 
lunatic. 


Director  of  a 
company. 


Governor  of 
charity. 


An  agent  for  sale  cannot  purchase;  except  where  the 
purchase  is  made  with  the  knowledge  and  consent  of  his 
employer  (c) ;  in  wrhich  case  the  sale  is,  in  substance,  made 
by  the  employer,  and  not  by  the  agent  to  himself.  Xor 
can  an  agent,  or  a  trustee  for  sale,  purchase  from  the  person 
to  whom  he  has  sold,  so  long  as  the  contract  for  sale  is 
executory  (d);  and  a  re-purchase  by  him  from  the  person 
to  whom  he  has  sold,  even  after  the  completion  of  his  sale, 
will  be  regarded  with  extreme  jealousy  (e). 

The  committee  of  a  lunatic's  estate  is  within  the  rule; 
the  Court  has  even  refused  to  confirm  a  lease  to  the  com- 
mittee, though  approved  by  the  Master  as  advantageous  to 
the  estate  (/). 

So  also  is  a  director  of  a  company  purchasing  from  the 
company  (g}  (unless  expressly  authorised  by  the  articles). 

A  governor  of  a  charity  cannot  take  a  lease  of  the  charity 
lands  h. 


Solicitor  to  A  solicitor  conducting  a  sale  under  order  of  the  Court  (»), 
having  con-  or  on  behalf  of  trustees  for  sale,  or  of  other  persons  whose 
duct  of  sale,  duty  it  is  to  sell  (A:),  cannot  purchase  the  estate  himself. 

00  Charter  v.  Trevelyan,  (1844)  4  L.  J.  N.  S.  Ch.  209;  affd.  11  C.  & 
F.  714,  732;  Sharman  v.  Brandt,  (1871)  L.  R.  6  Q.  B.  720,  723;  40 
L.  J.  Q.  B.  312;  Dunne  v.  English,  (1874)  18  Eq.  524;  De  Bussche  v. 
Alt,  (1878)  8  Ch.  D.  286;  47  L.  J.  Ch.  381;  McPherson  v.  Watt,  (1877) 
3  A.  O.  254. 

(d)  Parker  v.  McKenna,  (1874)  10  Ch.  96,  125;  44  L.  J.  Ch.  425; 
Williams  v.  Scott,  1900,  A.  C.  499,  507;  69  L.  J.  P.  O.  77;   Delves  v. 
Gray,  1902,  2  Ch.  606. 

(e)  Parker  v.  McKenna,  sup.;  and  see  Be  Postlethwaite,  (1889)   59 
L.  T.  58;  60  ib.  514;  37  W.  R.  200. 

(/)  Be  Sir  J.  Smyth,  29  July,  1829,  reported  in  Shelf,  on  Lunacy, 
2nd  ed.,  p.  446. 

(?)  Aberdeen  B.  Co.  v.  Blaikie,  (1854)  1  Macq.  461;  Be  Olympia, 
Ltd.,  1898,  2  Ch.  153;  Omnium  Electric  Palaces,  Ltd.  v.  Baines,  1914, 
1  Ch.  332;  Buckley,  10th  ed.  648. 

(A)  A.-G.   v.  Lord  Clarendon,   (1810)  17  Ves.   491. 

(0  Owen  v.  Foulkes,  (1802)  6  Ves.  630,  n.;  Sidny  v.  Banger,  (1841) 
12  Si.  118. 

(*)  Ex  p.  Bennett,  (1805)  10  Vea.  381;  Morse  v.  Boyal,  (1806)  12 
Vea.  at  p.  372;  A.-G.  v.  Earl  of  Clarendon,  (1810)  17  Vea.  491,  500. 
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The  solicitor  or  agent  of  a  person  disqualified  from  pur-      Chap.  I. 
chasing,  would,  it  is  conceived,  in  general,    be   unable   to 
purchase  on  his  own  account  (?) . 

purchaser. 

A  trustee  whose  duty  it  is  to  purchase  particular  property  Trustees  for 

Dlircll£l8G 

for  his  beneficiary  (e.g.,  a  trustee  of  renewable  leaseholds 
bound,  if  possible,  to  renew),  may  never  buy  it  for  himself; 
even  though  the  proposed  vendor  positively  refuse  to  part 
with  it  for  the  benefit  of  the  beneficiaries  (m);  but  the  pur- 
chase if  effected  will  be  considered  as  made  on  their 
behalf  (n) ;  and  any  additional  interest  which  the  trustee 
acquires  by  purchase  will  belong  to  his  beneficiary  (a); 
subject,  of  course,  to  the  trustee  being  re-paid  the  purchase- 
money.  It  has  been  held,  however,  that  this  doctrine  does 
not  apply  to  the  case  of  the  purchase  by  a  trustee  of  a 
reversion  expectant  upon  a  lease,  if  the  lease  is  not  re- 
newable by  custom  or  contract  (p). 

An   auctioneer   employed   to   sell   cannot  purchase   the  Auctioneers, 
property  himself  (q) . 

Executors  and  administrators,  in  respect  of  the  assets  of  Executors 
the  deceased  are  in  a  similar  position  to  trustees  (r}.     So,  trators. 

(0  Dowries  v.  Grazebrook,  (1817)  3  Mer.  at  p.  209;  Whitcomb  v. 
Minchin,  (1820)  5  Mad.  91;  Re  Bloye's  Trust,  (1849)  1  M.  &  G.  488; 
19  L.  J.  Gh.  89;  Hesse  v.  Briant,  (1856)  6  D.  M.  &  G.  623;  but  see 
Alvanley  v.  Kinnaird,  (1849)  2  M.  &  G.  1.  See  further,  as  to  pur- 
chases by  solicitors,  inf.  p.  38. 

(»»)  Ex  p.  Lacey,  (1802)  6  Vea.  630;  Ex  p.  Bennett,  (1805)  10  Ves. 
395;  see  Turner  v.  Trelawny,  (1841)  12  Si.  49;  10  L.  J.  Oh.  249; 
Re  Lord  Ranelagh's  Will,  (1884)  26  Ch.  D.  590;  53  L.  J.  Ch.  689; 
Leigh  v.  Burnett,  (1885)  29  Ch.  D.  231;  54  L.  J.  Oh.  757;  Griffith  v. 
Owen,  1907,  1  Ch.  195;  and  see  notes  to  Keech  v.  Sandford,  2  Wh.  & 
T.  L.  C.  9th  ed.  p.  648;  and  Fox  v.  MacJcreth,  ib.  p.  663. 

(n)  See  Tanner  v.  Elworthy,  (1841)  4  Beav.  487. 

(o)  Fosbrooke  v.  Balguy,  (1833)  1  M.  &  K.  226;  2  L.  J.  N.  S.  Ch. 
135;  Vaughton  v.  Noble,  (1861)  30  Beav.  34;  where,  however,  the 
purchase  was  made  out  of  trust  moneys. 

G?)  Sevan  v.   Webb,  1905,  1  Ch.  620.     Sed  quaere. 

(?)  Oliver  v.  Court,  (1820)  8  Pr.  127,  160;  Sug.   14th  ed.  688. 

(?)  Killick  v.  Flexney,  (1792)  4  B.  O.  C.  161;  Watson  v.  Toone,  (1820) 
6  Mad.  153;  Baker  v.  Read,  (1854)  18  Beav.  398;  Smedley  \.  Farley, 
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34 
Chap- 1.      too,  the  husband  of  an  administratrix  has  been  held  to  be 

Sect.  4. 

in  a  fiduciary  position,  and  accordingly  unable  to  purchase 

from  a  co-administratrix  .without  the  consent  of  all  the 
beneficiaries  (s). 

Mortgagee.  It  was  pointed  out  by  Lindley,  L.  J.,  in  Farrar  v. 
Farrars,  Ltd.  (2),  that  "a  mortgagee  with  a  power  of  sale, 
though  often  called  a  trustee,  is  in  a  very  different  position 
from  a  trustee  for  sale.  A  mortgagee  is  under  obligations 
to  the  mortgagor,  but  he  has  rights  of  his  own  which  he 
is  entitled  to  exercise  adversely  to  the  mortgagor.  A' 
trustee  for  sale  has  no  business  to  pkce  himself  in  such  a 
position  as  to  give  rise  to  a  conflict  of  interest  and  duty. 
But  every  mortgage  Confers  upon  the  mortgagee  the>  right 
to  realise  his  security  and  to  find  a  purchaser  if  he  can; 
and  if  in  exercise  of  his  power  he  acts  in  good  faith,  and 
takes  reasonable  precaution  to  obtain  a  proper  price,  the 
mortgagor  has  no  redress,  even  though  more  might  have 
been  obtained  for  the  property  if  the  sale  had  been  post- 
poned." A  mortgagee  cannot  purchase  under  the  power, 
either  alone  or  with  others,  or  through  a  trustee  for  himself, 
for  such  a  .sale  would  be  no  sale  at  •all;  and  a  power  of  sale 
does  not  authorise  .the  donee  of  the  power  to  take  the 
property  subject  to  it  at  a  price  fixed  by  himself  (w);  nor 
can  his  agent,  who  has  acted  in  surveying  the  property 
and  receiving  the  interest,  purchase  on  his  own  account  from 

(1857)  23  Beav.  358.  But  in  Clark  v.  C.,  (1884)  9  A.  O.  733;  53  L.  J. 
P.  O.  99,  the  rule  was  held  not  to  extend  to  a  person  named  as  executor, 
who,  although  he  had  not  renounced,  had  neither  proved  nor  acted. 

(«)  Re  Pepperell,  (1879)  27  W.  R.  410. 

(0  (1888)  40  Ch.  D.  at  pp.  410  and  411;  58  L.  J.  Ch.  185;  and  see 
Warner  v.  Jacob,  (1882)  20  Ch.  D.  220;  51  L.  J.  Ch.  642;  Colson  v. 
Williams,  (1889)  W.  N.  33;  58  L.  J.  Ch.  539;  Kennedy  v.  De  Tratford, 
1897,  A.  C.  180;  66  L.  J.  Ch.  413;  and  Betton  v.  Bass,  Ratcliffe  $ 
Gretton,  Ltd.,  1922,  2  Ch.  449. 

(«)  Robertson  v.  Norris,  (1858)  1  Giff.  421,  where  redemption  was 
decreed,  though  fifteen  years  had  elapsed;  see  also  Downes  v.  Grazebrook, 
(1817)  3  Mer.  200;  Australasian  Nat.  Bank  v.  United  Hand-in-Hand 
Co.,  (1879)  4  A.  C.  391;  48  L.  J.  P.  O.  50;  Henderson  v.  Astwood, 
1894,  A.  O.  150;  Farrar  v.  Farrars,  Ltd.,  (1888)  40  Ch.  D.  per  Lindley, 
L.  J.,  at  p.  409;  58  L.  J.  Ch.  185;  Hodson  v.  Deans,  1903,  2  Ch.  647; 
72  L.  J.  Ch.  751. 
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the  mortgagee  (#),  though  it  seems  ;that  the  solicitor  of  ^p'  *' 
the  mortgagee,  if  not  acting  as  solicitor  in  the  matter  at  - 
the  date  of  sale,  may  purchase  from  the  mortgagee  (y}. 
But  the  mortgagee .  can  purchase  the  equity  of  redemption 
from  the  mortgagor  (z),  the  purchase  being  from  its 
inception  a  transaction  subsequent  to  the  loan.  A  second 
mortgagee  can  purchase  from  a  first  mortgagee  selling  under 
his  power  of  sale  (a),  even  though  the  second  mortgage  may 
be  in  the  form  of  a  trust  for  sale  (&);  and  a  mortgagee  can 
sell  to  a  company  in  which  he  is  a  shareholder  (c),  or  to 
one  of  the  mortgagors  under  a  mortgage  by  tenants  in 
common  (d). 

On  a  sale  by  the  Court  a  mortgagee  may,  as  a  rule,  obtain  Mortgagee 
leave  to  bid,  but  not  where  he  is  also  a  trustee  and  any  of  gai^bf  the** 
the  beneficiaries  object  (e).     If  leave  to  bid  is  given,  the  Court  or  in 
disability,   so   far  as   the   particular  sale   is  concerned,  is 
entirely  removed  (/).     In  the  case  of  a  legal  mortgage,  it 
appears  to  have  been  a  common,  though  improper,  (practice 
for  the  mortgagee  to  conduct  the  sale  (#);   in  such  a  case 
the  permission  of  the  Court  to  purchase  would  not  be  given 
except  upon  very  special  grounds  (ft). 

(x)  Orme  v.  Wright,  (1838)  3  Jar.  19;  Be  Bloye's  Trust,  (1849) 
1  M.  &  G.  488;  19  L.  J.  Ch.  89;  and  see  Downes  v.  Grazebrook,  (1817) 
3  Mer.  200;  Robertson  v.  Norris,  (1858)  1  Giff.  421;  Martinson  v. 
Clowes,  (1882)  21  Ch.  D.  857;  51  L.  J.  Ch.  594. 

(y)  Nutt  v.  Haston,  1899,  1  Ch.  873;   1900,  1  Ch.  29;  69  L.  J.  Ch.  46. 

(«)  Webb  v.  Rorke,  (1806)  2  Sch.  &  L.  661,  673;  and  see  Waters  v. 
Groom,  (1844)  11  C.  &  F.  684;  Knight  v.  Marjoribanks,  (1849)  2  M.  &G. 
10;  Sag.  14th  ed.  689;  Melbourne  Banking  Co.  v.  Brougham,  (1882) 
7  A.  C.  307;  51  L.  J.  C.  P.  65;  Lisle  v.  Reeve,  1902,  1  Ch.  53;  1902, 
A.  C.  461;  71  L.  J.  Ch.  768. 

(a)  Parkinson  v.  Eanbury,  (1865)  2  D.  J.  &  S.  450;  36  L.  J.  Ch. 
292;  Kirkwood  v.  Thompson,  (1865)  2  D.  J.  &  S.  613;  34  L.  J.  ;Ch. 
305,  501;  Shaw  v.  Bunny,  (1865)  2  D.  J.  &  S.  468;  34  L.  J.  Ch.  257. 

(6)  Kirkwood  v.  Thompson,  sup.;  Looking  v.  Parker,  (1872)  8  Ch. 
30;  42  L.  J.  Ch.  257;  Re  Alison,  (1879)  11  Ch.  D.  284. 

(e)  Farrar  v.  Farrars,  Ltd.,  (1888)  40  Ch.  D.  395;  58  L.  J.  Ch.  185. 

(<f)  Kennedy  v.  De  Traford,  1897,  A.  C.  180;  66  L.  J.  Ch.  413. 

(e}  Tennant  v.  Trenchard,  (1869)  4  Ch.  537;  38  L.  J.  Ch.  169,  661. 

(/)  Coaks  v.  Boswell,  (1886)  11  A.  C.  232;  55  L.  J.  Ch.  771. 

^0  See  Ex  p.  Cuddon,  (1843)  3  M.  D.  &  D.  302. 

(A)  See  Ex  p.  M'Gregor,  (1851)  4  De  G.  &  S.  603;  Bellamy  v.  Cockle, 
(1854)  18  Jar.  465;  23  L.  J.  Ch.  456.  ,  > 
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RESTRICTIONS  ON  GENERAL  CAPACITY 


Chap.  I. 
Sect.  4. 

Arbitrator. 


An   arbitrator  contracting   for   unascertained  claims   of 
parties  to  the  reference  (i). 


Bwhop  bay-         A  bishop  purchasing  an  annuity  to  be  charged  upon  a 

ing  charge  on  ,  r . r .          ,  , 

rectory.  rectory;  he  being  the  person  whose  consent  was  required  to 

the  sale;  though  he  gave  a  better  price  than  could  be  else- 
where obtained   fc. 


Incloeure  or 
Land  Com- 
missioners. 


Commissioners  for  Inclosure  (now  the  Board  of  Agri- 
culture), under  the  Inclosure  (Consolidation)  Act,  1801,  who 
cannot  purchase  any  land  in  a  parish  in  which  an  inclosure 
is  made  until  five  years  from  the  date  and  execution  of 
their  award  (?);  and  a  similar  disability  for  the  term  of 
seven  years  affects  valuers  acting  under  the  Inclosure  Act, 
1845  (m). 


Bector  buying      A  rector  purchasing  in  the  name  of  his  curate  a  portion 
of  glebe  sold  for  the  redemption  of  the  land  tax  (n). 


Landlord 
distraining. 


A  landlord  purchasing  goods  sold  by  him  under  a  dis- 
tress (o). 


Incompetent        In  all  the  above  cases,  the  transaction  is  binding  on  the 

bound^  purchaser  (p)  ;  and  voidable  merely  at   the   option    of  the 

option  of  parties  originally  interested  in  the  property,  or  their  repre- 

interested.  sentatives  (q). 


Cases  falling        The  following  are  examples  of  cases  falling  within  the 

class:—  D<       second  class,  in  which  the  sale  is  not  voidable  ab  initio,  but 

may  be  set  aside  unless  the  purchaser,  on  whom  the  burden 

is  cast,  can  prove  the  transaction  was  in  all  respects  fair 


(t)  Blennerhassett  v.  Day,  (1811)  2  Ball  &  B.  at  p.  116. 

(k)  Greenlaw  v.  King,  (1840)  3  Beav.  49;  9  L.  J.  N.  S.  Ch.  377. 

(0  S.  2.  (fn)  S.  129. 

(»)  Orover  v.  Hugell,  (1827)  3  Russ.  428;  but  see  Beaden  \.  King* 
(1852)  9  Ha.  499,  520;  22  L.  J.  Ch.  111. 

(o)  Moore,  Nettlefold  $  Co.  v.  Singer  Co.,  1903,  2  K.  B.  168;  72  L.  J. 
K.  B.  577;  1904,  1  K.  B.  820;  73  L.  J.  K.  B.  457. 

(p)  See  Sanderson  v.  Walker,  (1807)  13  Ves.  at  p.  603. 

C<7)  Tate  v.  Williamson,  (1866)  1  Eq.  528;  2  Ch.  56. 
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and  honest,  and  that  he  obtained  no  undue  advantage  of       a 
any  description:  — 


A  guardian  purchasing  from  his  ward,  immediately  on  his  Guardian  ; 
coming  of  age;  though  the  price  was  adequate  (r). 

An  agent  for  management  of  property  (s).  Agent  for 

management  ; 
A   receiver  (£).  Receiver; 

A  steward  contracting  for  a  lease  from  his  employer  (M)  .     Steward 

taking  a 
lease  ; 

Counsel  purchasing  below  their  nominal  value  charges  on  Counsel  buy- 
his  late  client's  estate  (#),  upon  the  validity  of  which  he  had  ln£  f™m 
advised. 

A  creditor  of  a  bankrupt  who  has  been  consulted  by  the  Creditor  of 
trustee  as  to  the  best  mode  of  selling  the  estate  («/).  bankrupt; 

A  purchase  coming  within  the  above  rules  is  not  rendered  Purchase  not 

valid  by  the  fact  of  the  sale  having  been  by  auction  (2);.  bj^beingbV 

or  under  an  order  of  the  Court  (a),  unless  the  contract  'has  auction,  &c. 
been  sanctioned  by  the  Court  (6);   nor,  when  a  person,  by 

(r)  See  Oldin  v.  Samborne,  (1737)  2  Atk.  15;  Mulhallen  v.  Marum,, 
(1843)  3  D.  &  War.  317;  Archer  v.  Hudson,  (1844)  7  Beav.  551;  13 
L.  J.  Ch.  380;  Powell  v.  P.,  1900,  1  Ch.  243;  Re  Coomber,  1911,  1  Ch. 
p.  727. 

(s)  Cane  v.  Lord  Allen,  (1814)  2  Dow.  289;  Molony  v.  Kernan,  (1842) 
2  D.  &  War.  31;  Chambers  v.  Betty,  (1815)  Beat.  488;  and  see  Rossiter 
v.  Walsh,  (1843)  4  D.  &  War.  485;  Murphy  v.  O'Shea,  ,(1845)  2 
J.  &  L.  422. 

(0  Eyre  v.  McDonnell,  (1864)  15  Ir.  Ch.  R.  534;  Alven  v.  Bond*, 
(1841)  Fl.  &  K.  196, 

(«)  Lord  Selsey  v.  Rhoades,  (1824)  2  S.  &  S.  at  p.  49;  (1827)  1  Bli. 
N.  S.  1. 

(a;)  Carter  v.  Palmer,  (1842)  8  Cl.  &  F.  657. 

(y)  Ex  p.  Hughes,  (1802)  6  Ves.  617. 

(-)  Sug.  14th  ed.  691;  Ex  p.  James,  (1803)  8  Ves.  at  p.  346;  Randall 
v.  Errington,  (1805)  10  Ves.  423;  Ingle  v.  Richards,  (1860)  28  Beav. 
361. 

(a)  Price  v.  Byrn,  cited  5  Ves.  681;  and  see  Gary  v.  C.,  (1804)  2 
Sch.  &  L.  173. 

(6)  Campbell  v.  Walker,  (1800)  5  Ves.  678;  and  see  Tennant  v. 
Tre.nchard,  (1869)  4  Ch.  at  p.  547. 
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Chap.  I. 

Sect.  4. 


filling  a  confidential  office,  has  acquired  a  knowledge  of 
property,  is  his  capacity  to  purchase  it  restored  by  his 
retirement  from  office  (c);  for  his  knowledge  remains. 


Execution 
creditor  may 
buy. 


As  to  pur- 
chases by 
solicitors. 


On  the  other  hand: — 

An  execution  creditor  may  buy  the  property  sold  under 
the  execution  (<?). 

A.  solicitor  generally  is  under  no  positive  disability  to 
purchase  from  his  client  (e} ;  provided  that  he  does  not 
conceal  material  facts,  but  makes  full  disclosure  (/) .  Yet 
where  the  confidential  relation  subsists,  and  the  transaction 
is  impeached,  he  must  prove  its  fairness;  and  that  either  the 
circumstances  were  such  as  not  to  impose  upon  him  the  duty 
of  advising  the  client,  or  that  he  gave  the  client  all  the 
information  respecting  the  subject  of  ;the  purchase  which 
he  himself  possessed,  and  advised  him  as  diligently  as  he 
would  or  ought  to  have  done,  had  the  transaction  bqen 
between  the  client  and  a  stranger  (g] ;  and  that  the  sale 
was  as  advantageous  to  the  client  as  it  would  have  been 
if  the  solicitor  had  used  his  utmost  endeavours  to  sell  the 
property  to  a  stranger  (h] ;  but  he  need  not  have  pointed 
out  a  merely  speculative  advantage  (such  as  the  possibility 
of  an  unplanned,  though  contemplated,  railroad  running 
near  the  property),  which  might  be  reasonably  supposed 

(c)  Ex  p.  James,  (1803)  8  Vea.  at  p.  352;  Carter  v.  Palmer,  (1842) 

8  Cl.  &  F.  657;  Spring  v.  Pride,  (1864)  4  De  G.  J.  &  S.  £95;  12  W.  R. 
892 ;  but  see  as  to  agents,  Scott  v.  Dunbar,  (1828)  1  Moll.  442. 

(<f)  Stratford  v.   Twynam,   (1822)   Jac.   418;    Ex  p.    Villars,  (1874) 

9  Ch.  432;  43  L.  J.  Bky.  76. 

(«)  Johnson  v.  Fesemeyer,  (1858)  3  D.  &  J.  13,  22,  where  the  solicitor 
was  an  urgent  creditor.  See  Gibson  v.  Jeyes,  (1801)  6  Ves.  266;  Cane  v. 
Lord  Allen,  (1814)  2  Dow.  289,  299;  Pisani  v.  A.-G.  of  Gibraltar,  (1874) 
L.  R.  5  P.  C.  516;  Davies  v.  London  and  Provincial  Insurance  Co., 
(18780  8  Ch.  D.  469;  47  L.  J.  Ch.  511. 

(/)  Davies  v.  London  and  Provincial  Insurance  Co.,  sup. 

(0)  See  Eolman  v.  Loynes,  (1864)  4  D.  M.  &  G.  270;  23  L.  J.  Ch. 
529;  Barnard  v.  Hunter,  (1856)  5  W.  R.  92;  and  Barron  v.  WttlH, 
1900,  2  Ch.  121 ;  69  L.  J.  Oh.  532. 

(A)  Spencer  v.  Topham,  (1856)  22  Beav.  573;  Denton  v.  Lonner, 
(1856)  23  Beav.  285;  and  see  Wright  v.  Carter,  1903,  1  Ch.  27. 
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to  be  equally  in  the  knowledge  of  both  parties  (i);  nor 
does  the  fact  of  the  consideration  having  in  part  consisted 
of  costs  already  incurred  (&),  or  of  a  judgment  vested  in 
the  solicitor  (Z),  necessarily  invalidate  the  transaction; 
though  the  mere  fact  of  the  client  being  indebted  to  the 
solicitor  is  an  unfavourable  feature,  on  account  of  the 
additional  influence  it  must  necessarily  have  created. 

In  Wright  v.  Carter,  Stirling,  L.  J.,  in  his  judgment 
said — "  It"  (a  deed  under  which  a  solicitor  claimed),  "  has 
been  treated  in  argument  as  a  transaction  of  sale,  and  I 
am  prepared  so  to  regard  it.  ...  Here,  again,  an  onus, 
but  of  a  different  kind,  is  cast  upon  Mr.  Garter.  The  rules 
of  the  Court  require  this  to  be  proved  in  a  transaction  *>f 
sale  in  which  the  solicitor  is  a  purchaser — first,  the  client 
must  be  fully  informed;  secondly,  he  must  have  competent 
independent  advice;  and  thirdly,  the  price  given  must  be 
a  fair  one.  The  onus  of  proving  all  this  lies  on  the 
solicitor  "  (m) .  Where  a  solicitor  and  mortgagee  took  a 
conveyance  of  the  equity  of  redemption  from  the  mort- 
gagor, a  day  labourer,  who  had  no  independent  advice,  the 
deed  was  set  aside  many  years  afterwards,  the  burden  of 
showing  that  all  the  circumstances  had  been  explained  to 
the  mortgagor  not  having  been  discharged  (n).  But  pro- 
vided that  there  is  no  concealment  (o),  the  rule  does  not 
extend  to  prevent  a  purchase,  by  a  solicitor,  of  his  client's 
property  in  respect  of  which  he  has  not  been  professionally 
employed  (p);  or  to  prevent  his  purchasing  by  auction  his 

(0  See  Edwards  v.  Meyrick,  (1842)  2  Ha.  60;  12  L.  J.  Ch.  49;  and 
Holman  v.  Loynes,  (1854)  4  D.  M.  &  G.  270;  23  L.  J.  Ch.  529;  Ward 
v.  Eartpole,  (1776)  3  Bli.  470;  Bellamy  v.  Sabine,  (1835)  2  Ph.  425; 
17  L.  J.  Ch.  105;  Salmon  v.  Cutts,  (1850)  4  De  G.  &  S.  125;  21  L.  J. 
Ch.  750;  aff.  16  Jur.  623;  King  v.  Savery,  (1853)  1  S.  &  G.  271; 
Savery  v.  King,  (1856)  5  H.  L.  C.  627;  25  L.  J.  Ch.  482;  CooJcson  v. 
Lee,  (1854)  23  L.  J.  Ch.  473. 

(fc)  Edwards  v.  Meyrick,  sup.;  aliter  as  regards  future  costs:  Upping- 
ton  v.  Sullen,  (1842)  2  D.  &  War.  184. 

(0  Spencer  v.  Topham,  (1856)  22  Beav.  573. 

(m)  1903,  1  Ch.  p.  60. 

(n)  Frees  v.  Coke,  (1871)  L.  R.  6  Ch.  645. 

(o)  See  McPherson  v.  Watt,  (1877)  3  A.  C.  254,  263. 

(p)  Jones  v.  Thomas,  (1837)  2  Y.  &  C.  at  p.  519;  Edwards  v.  Mey- 
rick, (1842)  2  Ha.  at  p.  66;  12  L.  J.  Ch.  49. 
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^ap-  J  client's  property  if  he  has  not  acted  for  him  professionally 
-  in  respect  to  the  sale  (g).  But  when  a  solicitor  has  once 
advised  upon  an  intended  sale  of  his  client's  property,  there 
is  a  difficulty  in  holding  that  any  mere  lapse  of  time  can  get 
rid  of  the  fiduciary  relation  (r).  The  mere  employment  of 
another  solicitor  to  peruse  the  draft  conveyance  on  behalf  of 
the  client,  will  not  be  sufficient  proof  of  the  fairness  of 
the  transaction  (s) ;  and  where  a  purchase  by  a  solicitor  from 
his  late  client  is  defended  on  the  ground  that  the  client  had 
other  professional  assistance,  it  must  be  shown  that  the 
solicitor,  who  intervened,  was  fully  informed  as  to  the  state 
of  the  vendor's  affairs,  and  the  value  of  the  property  (£). 

A  subsequent  gift  of  the  property  to  the  attorney  by  the 
client  will  not  validate  a  previous  voidable  sale  to  the 
attorney,  unless  it  is  sufficiently  clear  that  the  client  was 
Purchaee  by  aware  of  its  voidability  ,(M)  .  Where  the  purchase  is  fair 
at  the  time  when  it  is  made,  and  the  transaction  is  unim- 
peachable on  other  grounds,  the  mere  circumstance  of  the 
solicitor  having  subsequently  resold  at  a  profit,  is  not 
material  (x).  "A  solicitor  is  not  wholly  incapacitated 
from  purchasing  or  taking  a  lease  from  his  client,"  said 
Parker,  J.  in  Allison  v.  Clayhttls  (y),  "but  where  the 
relationship  of  solicitor  and  client  exists,  the  onus  of  up- 
holding the  transaction  will  rest  upon  the  solicitor.  It  is 
equally  clear  that  .although  the  relationship  of  solicitor  and 
client  in  its  strict  sense  has  been  discontinued,  the  same 
principle  applies  as  long  as  the  confidence  naturally  arising 

(0)  Austin  v.  Chambers,  (1837)  6  Cl.  &  F.  1;  Lawrance  v.  Galsworthy^ 
(1857)  3  Jur.  N.  S.  1049;  Coaks  v.  Boswell,  (1886)  11  A.  C.  232;  55 
L.  J.  Ch.  761;  2Vw«  v.  Easton,  1899,  1  Ch.  873;  1900,  1  Ch.  29;  68 
L.  J.  Ch.  367. 

(r)  See  ffolman  v.  Loynes,  (1854)  4  D.  M.  &  G.  270;  23  L.  J.  Ch. 
529;  Gibbs  v.  Daniel,  (1863)  3  D.  J.  &  S.  479;  11  W.  R.  653;  Lord 
Clanricarde  v.  Henning,  (1861)  30  Beav.  175;  30  L.  J.  Ch.  865; 
Demerara  Bauxite  Co.  v.  Hubbard,  1923,  A.  C.  673. 

(«)  King  v.  Savery,  (1853)  1  S.  &  G.  271,  311;  Savery  v.  King,  (1856) 
5  H.  L.  C.  627 ;  25  L.  J.  Ch.  482. 

(0  Gibbs  v.  Daniel,  (1863)  3  D.  J.  &  S.  479;  11  W.  R.  653. 

(«)  Waters  v.  Thorn,  (1856)  22  Beav.  547,  where  the  gift  was  by 
will;  and  cf.  Stump  v.  Gaby,  (1852)  2  D.  M.  &  G.  6B3;  22  L.  J.  Ch.  352. 

(ar)  Spencer  v.  Topham,  (1856)  22  Beav.  573. 

(y)  (1907)  97  L.  T.  p.  711. 
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from  such  a  relationship  is  proved  or  may  be  presumed  to      Chap.  I. 

Sect.  4. 

continue     (z) . 


The  rule  which  disqualifies  a  solicitor  from  purchasing  Purchase  by 
from  his  client,  pending  the  relation  between  them  in  the 
particular  transaction,  .applies  also  to  his  clerk,  who  has 
been  professionally  concerned  for  the  client  (a) . 

The  son  or  other  relation  of  a  trustee  or  other  disqualified  Relation  of 
person  may  in  good  faith  purchase  on  his  own  account;  and, 
though,  when  a  trustee  sells  to  a  relation,  the  relationship  is 
calculated  to  excite  a  suspicion,  which,  if  confirmed  by 
any  other  circumstance,  .would  require  a  strong  case  to 
remove  (6),  the  Court  will,  in  the  absence  of  fraud,  decree 
specific  performance  at  the  suit  of  the  purchaser  (c). 

A  tenant  for  life,  with  an  express  power  of  leasing  (d),  Tenant  tor 
and  a  mortgagor  with  power  of  leasing  until  entry  by  the  Of  exm-ess1*6 
mortgagee  (e),  have  been  held  entitled  to  lease  to  a  trustee  powers  by. 
for  themselves,  but  it  is  probable  that  these  cases  would  not 
now  be  followed  (/). 

By  s.  68  of  the  S.  L.  Act,  19i25  (taking  the  place  of,  OfS.  L.  Act 
and  extending  s.  12  of  the  S.  L.  Act,  1890),  it  is  provided  power8' 
that  in  the  manner  mentioned  in  that  section  and  subject 
to  the  conditions  therein  contained,  a  sale,  lease,  or  other 
disposition  of  settled  land  may  be  made  to  the  tenant  for 
life.     And  by  sub-s.  (2),  in  every  such  case  the  trustees 
of  the  settlement,  in  addition  to  their  powers  as  trustees, 
have  all  the  powers  of  a  tenant  for  life  in  reference  to 
negotiating  and  completing  the  transaction. 

(s)  See  Demerara  Bauxite  Co.  v.  Hubbard,  1923,  A.  C.  673,  675. 
(a)  Hobday  v.  Peters,  (1S60)  28  Beav.  349;  29  L.  J.  Ch.  780. 
(6)  See  Ferraby  v.  Hobson,  (1847)  2  Ph.  at  p.  261;   16  L.  J.  Ch. 
499 ;  John  v.  Jones,  (1876)  34  L.  T.  570. 

(c)  Sug.  14th  ed.  692;  see  Coles  v.  Trecothick,  (1804)  9  Ves.  234. 

(d)  Wilson  v.  Sewell,  (1766)  4  Burr,  at  p.  1979;  Cardigan  v.  Montague, 
(1754)  Sug.  Pow.  8th  ed.  918. 

(e)  Sevan  v.  Habgood,  (1860)  1  John.  &  H.  222;  30  L.  J.  Ch.  107. 
(/)  Boyce  v.  Edbrooke,  1903,  1   Ch.   at  p.   843;   72  L.  J.  Ch.  547; 

Se  Lacon's  Settlement,  1911,  1  Ch.  p.  355;  Farwell,  3rd  ed.  p.  631. 
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Chap.  1. 
Sect.  4. 

Purchase 
from  bene- 
ficiaries. 


Solicitor  can- 
not consent 
for  bene- 
ficiary. 

Resignation 
of  trust 
immaterial. 


Secret 
purchase. 


A  trustee  or  agent  is  not  incapable  of  purchasing  from  his 
cestuis  que  trust  or  employers,  &o.,  if  they  be  sui  juris  (<7);| 
but,  in  any  such  case,  the  Court  loots  at  the  transaction  with 
a  jealous  eye  (h} ;  and  the  question  to  be  determined  is,  not 
whether  the  price  is  fair,  but  whether  the  purchaser,  having 
held  a  confidential  situation,  previously  to  the  purchase,  has, 
at  the  time  of  the  purchase,  shaken  off  that  character,  by 
the  consent  of  the  other  parties,  freely  given,  after  full 
information,  and  has  bargained  for  the  right  to  purchase  (t); 
and  the  burden  of  proving  the  propriety  of  the  transaction 
is  laid  upon,  the  trustee  (&).  So,  where  the  sale  by  auction 
is  in  fact  .conducted  by  the  beneficiary,  a  purchase  at  an 
adequate  price  by  the  trustee  for  sale  may  be  supported  (Z), 
if  the  cestui,que  trust  so  acts  as  to  render  it  inequitable  to 
dispute  the  validity  of  the  transaction. 

The  solicitor  of  a  beneficiary  has  no  general  authority 
to  authorise  a  purchase  by  the  trustee  (m) . 

A  trustee  cannot  get  rid  of  his  incapacity  by  resigning 
the  trust  or  confidential  situation;  for  he  would  still  retain 
the  knowledge  acquired  while  in  office  (n}. 

The  circumstance  of  a  trustee  or  agent  purchasing  secretly 
in  the  name  of  a  third  person  is  indicative  of  fraud;  and  the 
sale  will,  as  a  rule,  be  set  aside  (o). 

(0)  See  Coles  v.  TrecothicJc,  (1804)  9  Ves.  at  p.  244;  Randall  v. 
Errington,  (1805)  10  Ves.  423. 

(A)  Davidson  v.  Gardner,  (1743)  Sug.  14th  ed.  601;  Murphy  v.  O'Shea, 
(1845)  2  Jo.  &  Lat.  422,  429;  Plowright  v.  Lambert,  (1885)  52  L.  T.  646. 

(•)  See  Ex  p.  James,  (1803)  8  Ves.  at  p.  353;  Denton  v.  Donner, 
(1856)  23  Beav.  285;  Hickley  v.  H.,  (1876)  2  Ch.  D.  190;  45  L.  J.  Ch. 
401;  Plowright  v.  Lambert,  sup.;  Dougan  v.  Macpherson,  1902,  A.  C. 
197;  71  L.  J.  P.  C.  62. 

(ft)  Williams  v.  Scott,  1900,  A.  C.  499;  69  L.  J.  P.  C.  77;  and  see 
the  notes  to  Fox  v.  Mackreth,  2  Wh.  &  T.  L.  C.  9th  ed.  pp.  6S4— 687. 

(0  See  Coles  v.  Trecothick,  (1804)  9  Ves.  234;  and  cf.  Ingle  v. 
Richards,  (1860)  28  Beav.  361. 

(m)  Downes  v.  Grazebrook,  (1817)  3  Mer.  at  p.  209. 

(n)  Ex  p.  James,  (1803)  8  Ves.  352 ;  and  see  Carter  v.  Palmer,  (1841) 
8  C.  &  F.  657.  Cf.  Allison  v.  Clayhills,  (1907)  97  L.  T.  709. 

(o)  Lord  Hardwicke  v.  Vernon,  (1798)  4  Ves.  411 ;  Lewis  v.  Hillman, 
(1852)  3  H.  L.  C.  607,  630;  Ingle  v.  Richards,  (1860)  28  Beav.  361; 
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Where  the  beneficiaries  or  any  of  them  are  not  of  full 

i  •  •  o&ot.  4. 

age,  a  purchase  by  a  trustee,  who  comes  within  the  restric- 


tive rule,  can  be  safely  effected  only  under  an  order  of  the  u^er  decree 
Court;  which  order  will  not  be  made  unless  to  the  evident  jhenbene- 

.  noianea  are 

advantage  of  the  trust  (p) .     A  purchase  by  a  trustee,  made  not  of 
without  this  precaution,  .cannot  be  supported  even  by  evi-  fuU  age 
dence  of  the  best  possible  terms  having  been  secured  for 
the  beneficiaries  (q). 

The  trustee  or  other  person  purchasing  while  under  any  Risk  incurred 

incapacity  of  the  second  description  may,  on  the  requisition  fie^  u 

of  any  of  his  beneficiaries — including  all  persons  interested  purchaser, 
in  the  estate  before  the  sale  (r)  and  their  representatives — be 

compelled  to  (1),  reconvey  the  estate,  if  he  has  not  resold  He  may  be 

it  (s):   (2),  let  it  be  put  up  for  sale,  and  reconvey  to  another  r^nvey; 

purchaser,  if  a  bettep  can  be  found;   but  if  not,  to  keep  or  let  estate 

it  («):  or  (3),  if  he  has  resold  it  at  a  profit,  to  account  -for  **  resold; 

i  o,   ,    >.  or  to  account 

such  pront  (u) .  for  profit  if  he 

has  sold. 

And  a  sub-purchaser  or  mortgagee,  buying  or  lending  Sub-pur- 

.,,          ,.          „  ,,         .  r,       .  .,       .      chaser  with 

with  notice  01  the  circumstances  creating  the  incapacity  in  notice  is  simi- 
the  original  purchaser,  is  in  the  same  predicament,  if  the  larly liable. 

Dunne  v.  English,  (1874)  18  Eq.  524;  McPherson  v.  Watt,  (1877)  3 
A.  O.  254. 

(p)  See  Campbell  v.  Walker,  (1800)  5  Ves.  681;  Farmer  v.  Dean, 
(1863)  32  Beav.  327. 

(0)  Aberdeen  R.  Co.  v.  Blaikie,  (1854)  1  Macq.  at  p.  472;  Fox  v. 
Mackreth,  2  Wh.  &  T.  L.  O.  9th  ed.  p.  683. 

(r)  Ex  p.  Morgan,  (1806)  12  Ves.  6. 

(*)  Ex  p.  Lacey,  (1802)  6  Ves.  627;  and  see  Hamilton  v.  Wright, 
(1842)  9  O.  &  F.  111. 

(0  Ex  p.  Seynolds,  (1800)  5  Ves.  707;  Lister  v.  Z.,  (1802)  6  Ves. 
631;  Ex  p.  Hughes,  (1802)  6  Ves.  617;  Randall  v.  Errington,  (1805) 
10  Ves.  423. 

(«)  Fox  v.  Mackreth,  2  Wh.  &  T.  L.  C.  9th  ed.  p.  663  and  notes 
thereto.  Where  an  agent  for  purchase  has  sold  his  own  property  to  his 
principal,  the  latter's  only  remedy  is  probably  rescission:  Re  Cape  Breton 
Co.,  (1885)  29  Ch.  D.  795;  54  L.  J.  Oh.  217,  822;  Ladywell  Mining  ffo. 
v.  Brookes,  (1887)  35  Ch.  D.  400;  56'  L.  J.  Ch.  25,  684;  Reifady  Forrest 
Gold  Mine,  1901,  1  Ch.  582;  70  L.  J.  Ch.  275;  Burland  v.  Earle,'1902, 
A.  0.  83;  71  L.  J.  P.  C.  1.  For  forms  of  the  orders  made  where  a 
transaction  is  set  aside  for  fraud  or  concealment  or  by  reason  of  a 
fiduciary  relation,  see  Seton,  7th  ed.  pp.  2250 — 2255. 
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Cbap.  I. 
Sect.  4. 


original  sale  be  impeached  (x") ;  though  it  has  been  suggested 
that,  if  the  case  be  merely  that  of  an  avowed  purchase  by 
a  trustee  from  his  beneficiaries,  a  sub-purchaser  or  mort- 
gagee would  not  be  liable  unless  he  had  notice  of  circum- 
stances rendering  it  voidable  (t/).  In  many  doubtful  cases, 
his  security  would  practically  depend  upon  his  having  the 
legal  estate. 


Terms  upon 
which  recon- 
veyance is 
decreed: 

Accounts. 


Where  a  sale  is  set  aside,  the  purchaser,  in  ordinary  cases, 
will  be  credited  'with  his  original  purchase-money  and 
interest  at  41.  per  cent.,  and  all  sums  expended  by  him  in 
substantial  improvements  (unleee  ,he  have  been  guilty  of 
actual  fraud)  (2),  e.g.,  upon  buildings  erected  and  inclosures 
made  (a),  or  in  repairs  (&),  and  interest  from  the  time 
of  the  advances;  and  will  be  debited  with  rents  received 
by  him,  an  occupation  rent  for  any  part  occupied  by  him- 
self (c),  his  receipts  for  the  sale  of  timber,  &c.,  and  also 
with  the  estimated  amount  of  deteriorations  (if  any)  (d); 
but  he  will  not  be  charged  with  interest  on  rents  and 
profits  (e). 


recon- 

unless  decree 
gives  him  a 

balance  due. 


In  making  the  :above  estimates,  buildings  pulled  down 
will,  if  incapable  of  repair,  be  valued  as  old  materials,  but 
otherwise  as  buildings  standing  (/). 

Where  the  decree  directs  a  reconveyance,  and  an  account, 
and  payment  of  the  balance  to  the  purchaser,  but  does  not 
in  terms  give  him  a  lien  for  such  balance  upon  the  estate, 


Or)  Cookson  v.  Lee,  (1853)  23  L.  J.  Ch.  473. 

(y)  See  Sag.  14th  ed.  605. 

(z)  Baugh  v.  Price,  (1752)  1  Wils.  320;  see  Howell  v.  S.,  (1837) 
2  My.  &  C.  478;  and  Turner  v.  Trelawny,  (1841)  12  Si.  49;  10  L.  J. 
Ch.  249. 

(a)  York  Buildings  Co.  \.  Mackenzie,  (1795)  8  Bro.  P.  C.  56,  71. 

(b)  Ex  p.  Hughes,  (1802)  6  Ves.  617.    Necessary  repairs  are  allowed 
for,  even  in  cases  of  fraud:  Baugh  v.  Price,  sup. 

(c)  Ex  p.  James,  (1803)  8  Ves.  337. 

(d)  Ex  p.  Bennett,  (1805)  10  Ves.  at  p.  401. 

(«)  Silkstone  and  Haigh  Moor,  $c.  v.  Edey,  1900,  1  Ch.  167;  69 
L.  J.  Ch.  73. 

(/)  Robinson  v.  Ridley,  (1821)  6  Mad.  2. 
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the  reconveyance  must  be  made  at  once,  without  waiting      Chap.  I. 
for  the  accounts  (g] .    A  solicitor  purchasing  from  his  clients, 


who  were  trustees  for  sale,  has  been  compelled  to  produce  ^^  produce 
the  title  deeds  before  payment,  though  he  alleged  that  the 
early    title    was   defective,    and    on    that  ground  resisted 
production  (A). 

The    estate,    if    put    up    for  resale,  will  be  put  up  at  Terms  of 
the   amount    due    to    the   purchaser,    ascertained    as    just  resale- 
mentioned  (*),  and,  if  there  is  no  advance,  he  must  keep  the 
estate;    in  one  case,  where  permanent   improvements  had 
been  made,  it  was  put  up  at  its  improved  value,  subject 
to  the  question  whether  he  should  be  allowed  the  amount 
of  such  improvements  (fc) . 

In  the  case  of  a  resale,  the  beneficiaries  cannot,  if  the  Estate  not 
estate  were  bought  in  one  lot,  insist  on  its  being  put  up  in  re-allotted, 
several  lots  (£),  nor,  it  is  conceived,  allotted  otherwise  than 
as  it  was  bought ;  to  effect  any  such  change  the  beneficiaries 
must  take  it  off  the  purchaser's  hands  on  the  terms  above 
mentioned. 

The  rule  by  which  a  trustee  who  has  resold  at  a  profit  may  Purchaser 
be  made  to  account  for  the  same,  would  extend  to  a  purchaser  ^jStfchgCCOUnt 
who,  by  sale  of  wood,  minerals,  &c.,  had  more  than  repaid  balance  due 
himself  his  purchase-money,  expenses,  and  interest  (m) ;  or 
who  had  made  a  similar  profit  by  merely  letting  the  property 
(which   in   the   case  of   unexpected   public   improvements 
might  often  easily  happen  in  the  course  of  a  few  years, 
though  the  original  price  were  perfectly  fair).    It  is  appre- 
hended that,  in  either  of  these  cases,  he  would  not  only 
have  to  reconvey,  but  also  to  pay  the  balance  found  due  from 
him  (n). 

(g~)  Trevelyan  v.  Charter,  (1846)  9  Beav.  140. 
(A)  Shallcross  \.  Weaver,  (1849)  12  Beav.  272. 
(»)  Ex  p.  Hughes,  (1802)  6  Ves.  617. 

(Jfc)  Williamson  v.  Seaber,  (1839)  3  Y.  &  C.  717;  Ex  p.  Hughes,  sup. 
(0  Ex  p.  James,  (1803)  8  Yes.  337. 

(m)  York  Buildings  Co.  v.  Mackenzie,  (1795)  8  Br.  P.  C.  42,  71. 
(n)  8.  C.;  and  see  Ex  p.  Hughes,  (1802)  6  Ves.  622,  and  the  decree 
in  Neesom  v.  Clarkson,  (1842)  2  Ha.  at  p.  176;  4  Ha.  97. 
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RESTRICTIONS  ON  GENERAL  CAPACITY 


Chap.  I. 
Sect.  4. 

Variations 
in  funds  on 
payment  into 
Court. 

If  bene- 
ficiaries de- 
cline, trustee 
may  take  the 
benefit  of  the 
purchase. 

Costs. 


Time  allowed 
for  impeach- 
ing sale. 


If,  in  any  of  the  above  cases,  the  purchaser  has  paid  pur- 
chase-money into  Court,  and  it  has  been  invested,  he  will 
neither  gain  nor  suffer  by  a  rise  or  fall  in  the  funds  (o). 

Of  course,  if  the  beneficiaries  on  being  made  cognisant 
of  the  facts,  decline  to  interfere  with  the  transaction,  the 
trustee  or  other  incapacitated  purchaser  may  retain  the 
benefit  of  it,  however  advantageous  it  may  be  (p) . 

As  a  general  rule,  a  trustee,  though  free  from  fraud,  must 
pay  the  costs  of  a  suit  occasioned  by  his  improper  dealing 
with  the  estate  (q) ;  such  is  the  almost  invariable  practice 
where  the  beneficiaries  are  infants  (r) ;  in  other  cases, 
however,  the  rule  is  sometimes  relaxed  where  the  trustee  is 
free  from  all  moral  blame  (s);  and  in  one  instance  it  seems 
he  was  even  allowed  to  receive  a  sum  on  account  of  costs  (t) . 

Mere  lapse  .of  time,  except  where  it  is  a  statutory  or 
positive  bar  to  relief,  is  only  evidence  of  acquiescence  (M);, 
but  a  beneficiary  wishing  to  impeach  a  sale  must  do  so 
within  a  reasonable  time  (x) ;  which,  as  a  matter  of  fact, 
is  generally  less  than  the  time  allowed  by  the  Statute  of 
Limitations  (y} ;  though  independently  of  statutory  limita- 
tion, no  positive  limit  of  time  can  be  imposed,  and  each  case 
must  be  governed  by  its  own  circumstances  (z).  A  delay 

(o)  Ex  p.  James,  (1803)  8  Ves.  337. 

GO  Barwell  v.  B.,  (1866)  34  Beav.  371. 

(?)  Sag.  14th  ed.  695;  Plowright  v.  Lambert,  (1885)  52  L.  T.  646. 

(r)  Sanderson  v.  Walker,  (1807)  13  Ves.  601. 

(*)  Baker  v.  Carter,  (1835)  1  Y.  &  C.  250;  4  L.  J.  N.  S.  Ex.  Eq.  12. 

(0  Downes  v.  Grazebrook,  (1817)  3  Mer.  200;  An.  Pr.  note,  "Trustees 
and  Executors,"  to  Ord.  LXV.  r.  1. 

(a)  Life  Association  of  Scotland  v.  Siddal,  (1861)  3  D.  F.  &  J.  58. 
As  to  what  is  acquiescence,  see  Redgrave  v.  Hurd,  (1881)  20  Gh.  D.  1 ; 
51  L.  J.  Ch.  113;  JDe  Bussche  v.  Alt,  (1878)  8  Ch.  D.  286,  312  et  seq.; 
47  L.  J.  Ch.  386;  Archbold  v.  Scully,  (1861)  9  H.  L,.  C.  360,  383. 

(*)  Chalmer  v.  Bradley,  (1819)  1  J.  &  W.  51;  Lord  Selsey  v.  Ehoades, 
(1827)  1  Bli.  N.  S.  1;  Beaden  v.  King,  (1852)  9  Ha.  at  p.  532;  22 
L.  J.  Ch.  Ill;  Baker  v.  Read,  (1854)  18  Beav.  398;  aff.  3  ,W.  R.  118. 

(y)  Morse  v.  Royal,  (1806)  12  Ves.  374. 

(r)  Per  Turner,  L.  J.,  in  Gresley  v.  Mousley,  (1859)  4  D.  4;  J.  78; 
28  L.  J.  Ch.  620;  see  Redgrave  v.  Hurd,  (18S1)  20  Ch.  D.  1;  51 
L.  J.  Ch.  113. 
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of  eighteen  years  has  been  held  to  be  an  implied  confirmation      Ch«p- 1- 

of  the  transaction  (a);  ten  and  eleven  years  have  been  held  - 

insufficient    in    the  case  of  an  individual  (&);   and  twelve 

in  the  case  of  creditors  (c) ;    but  the  general  tendency  of 

modern  decisions  and  of  recent  legislation  is  to  discourage 

stale  demands;    and  where  there  are  other  circumstances, 

showing    acquiescence,    beyond  the  mere  lapse  of  time,  a 

short  delay  will  be  a  sufficient  bar  to  relief  (_d) .     A  longer  Classes  more 

time,  however,  is  allowed  to  a  class  of  persons,  e.g.,  creditors,  individuals.81 

than  would  be  allowed  to  an  individual  (e). 

Time  will  not  run  against  a  beneficiary  under  disability,  From  what 
so  as  to  preclude  relief  on  the  ground  of  acquiescence,  until  begins to'ran. 
such  beneficiary  is  sui  juris  (/),  and  aware  that  the  trustee 
was  improperly  the  purchaser;  and  it  will  require  a  strong 
case  for  a  beneficiary  to  be  affected  by  acquiescence,  where 
his  interest  is  contingent,  or  reversionary  (#),  and  (in  par- 
ticular) where  it  is  dependent  on  the  will  of  the  purchasing 
trustee,  or  of  a  party  implicated  in  the  breach  of  trust  (h} . 
The  mere  circumstance  that  an  interest  is  reversionary  does 
not  make  a  beneficiary  incapable  of  assenting  to  a  breach 

(a)  Gregory  v.  G.,  (1815)  G.  Coop.  201;  Jac.  631;  Champion  v. 
Rigby,  (1830)  1  Euss.  &  M.  539;  Harcourt  v.  White,  (I860)  28  Beav. 
303;  30  L.  J.  Ch.  681;  Barwell  v.  B.,  (1865)  34  Beav.  at  p.  375;  see, 
too,  Seagram  v.  Knight,  (1867)  3  Eq.  398;  36  L.  J.  Ch.  310;  varied  on 
app.  2  Ch.  628. 

(6)  Hall  v.  Noyes,  (1792)  cited  3  Ves.  748;  3  Bro.  C.  C.  483;  Murphy 
v.  O'Shea,  (1845)  2  Jo.  &  Lat.  422;  Nutt  v.  Easton,  1900,  1  Ch.  29;  69 
L.  J.  Ch.  46. 

(c)  Anon.,  cited  6  Ves.  632. 

(d)  Wright  v.   Vanderplank,  (1856)  8  D.  M.  &  G.  133;   Harston  v. 
Tenison,  (1882)  20  Ch.  D.  109,  per  Fry,  J.,  117;  51  L.  J.  Ch.  645. 

(e)  Whichcote  v.  Lawrence,  (1798)  3  Ves.  740;   York  Buildings  Co. 
v.  Mackenzie,  (1795)  8  Br.  P.  C.  42;  Lewin,  13th  ed.  1119. 

(/)  Lewin,  1119;  Campbell  v.  Walker,  (1800)  5  Ves.  678,  682;  Chalmer 
v.  Bradley,  (1819)  1  J.  &  W.  51;  Charter  v.  Trevelyan,  (1844)  11 
Cl.  &  P.  714;  Ee  Eyre-Williams,  1923,  2  Ch.  533. 

(ff)  Gowland  v.  De  Faria,  (1810)  17  Ves.  20;  Duke  of  Leeds  v.  Lord 
Amherst,  (1846)  2  Ph.  117;  16  L.  J.  Ch.  5;  Browne  v.  Cross,  (1851) 
14  Beav.  105;  Hope  v.  Liddell,  (1855)  21  Beav.  183;  25  L.  J.  Ch.  90; 
Life  Association  of  Scotland  v.  Siddal,  (1861)  3  D.  F.  &  J.  58;  Nutt  v. 
Easton,  1899,  1  Ch.  873;  1900,  1  Ch.  29;  69  L.  J.  Ch.  46. 

(A)  Roberts  v.  Tunstall,  (1844)  4  Ha.  257;  14  L.  J.  Ch.  184. 
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Chap.  I. 
Sect.  4. 


Confirmation 
of  voidable 
purchase. 


of  trust  (*) ;  and  though  the  rule  is,  that  the  onus  lies  on 
the  party  relying  on  acquiescence  to  prove  the  facts  from 
which  the  consent  of  the  beneficiary  is  to  be  inferred,  yet 
there  may  well  be  cases  in  which,  from  great  lapse  of  time, 
such  facts  ought  to  be  presumed  (fc). 

It  does  not  appear  that  poverty  is  in  itself  an  excuse  for 
laches  (1} :  though  it  would,  probably,  have  an  effect  upon 
the  Court  if  united  with  other  circumstances  (w). 

A  beneficiary  may  confirm  a  voidable  purchase  by  his 
trustee,  &c.;  .but,  to  make  his  confirmation  binding,  he 
must  be  of  full  age  («),  fully  aware  of  the  material  facts  (o), 
of  his  right  to  impeach  the  transaction  (p),  and  of  the 
legal  consequences  of  his  confirming  it  (q) ;  he  must  be  under 
no  undue  influence,  .the  confirmation  must  be  a  solemn 
and  deliberate  act  (r) ,  free  from  any  pressure  resulting 
from  the  original  transaction  (s),  and,  in  the  case  of  a 
plurality  of  beneficiaries  it  must,  to  be  effectual,  .be  the 

(t)  Life  Association  of  Scotland  v.  Siddal,  (1861)  3  D.  F.  &  J.  58; 
and  see  remarks  of  Turner,  L.  J.,  on  judgment  in  Browne  v.  Cross,  (1851) 
14  Beav.  105. 

(&)  Per  Lord  Campbell  in  Life  Association  of  Scotland  v.  Siddal,  sup.; 
Fox  v.  Mackreth,  2  Wh.  &  T.  L.  C.  9th  ed.  p.  716. 

(T)  Life  Association  of  Scotland  v.  Siddal;  Roberts  v.  Tunstall,  sup. 

(m)  Gregory  v.  G.,  (1815)  G.  Coop.  201;  and  see  Oliver  v.  Court, 
(1820)  8  Pri.  168. 

(«)  Campbell  v.  Walker,  (1800)  5  Ves.  678,  682. 

(o)  Chalmer  v.  Bradley,  (1819)  1  J.  &  W.  51;  Wedderburn  v.  W.<3 
(1838)  4  My.  &  C.  41;  Skottowe  v.  Williams,  (1861)  3  D.  F.  &  J.  535; 
Williams  v.  Scott,  1900,  A.  C.  at  p.  505;  69  L.  J.  P.  C.  77. 

(p)  Cann  v.  C.,  (1721)  1  P.  Wms.  727;  Roche  v.  O'Brien,  (1810) 
1  Ball  &  B.  330,  340;  Marker  \.  M.,  (1851)  9  Ha.  at  p.  16;  20  L.  J. 
Ch.  246. 

(jq)  Cockerell  v.  Cholmeley,  (1830)  1  Russ.  &  M.  418;  Murray  v. 
Palmer,  (1805)  2  Sch.  &  L.  475. 

(r)  Carpenter  v.  Eeriot,  (1758)  1  Ed.  338;  De  Montmorency  v. 
Devereux,  (1840)  7  Cl.  &  F.  188;  Salmon  v.  Cuttt,  (1850)  4  De  G.  &  S. 
125;  aff.,  (1852)  16  Jur.  623;  21  L.  J.  Ch.  750;  Great  Luxemburg  R. 
Co.  v.  Magnay,  (1858)  25  Beav.  586. 

(«)  Crowe  v.  Bollard,  (1790)  3  Br.  C.  O.  117;  Wood  v.  Down**,  (1811) 
18  Ves.  121;  Wiseman  v.  Beake,  (1690)  2  Vern.  121;  Scott  v.  Davis, 
(1838)  4  My.  &  C.  87.  See  Fox  v.  Mackreth,  2  Wh.  &  T.  L.  C.  9th  ed. 
p.  718. 
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act  of  all  (£),  as  a  majority  cannot  bind  the  minority;  not      £***&• I- 
even  in  the  case  of  a  public  company,  in  respect  to  matters 


not  so  provided  for  by  the  deed  of  settlement  (M).    Conduct  Acquiescence 
or  language  on  the  part  of  a  beneficiary  who  is  of  full  tion  distin-  * 
age,  which,  had    it    occurred    upon,  or   previously  to,  the  £ul8ned- 
commission  of  the  'breach  of  trust,  might  have  amounted 
to  acquiescence  and  have  precluded  him  from  all  right  of 
complaint,  may,  if  it  occur  subsequently  to  the  breach  of 
trust,  be  wholly  insufficient  to  confirm  the  transaction,  or 
to  release  the  trustee  from  liability  (#)  . 

A  married  woman  may,  as  regards  her  separate  property,  A  married 
not  subject  to  any  restraint  against  anticipation,  bind  herself 


by   acquiescence,    just  as  if  she  were  unmarried  (y]  .     In  byacqui- 
one  case  (z),  Turner,  L.  J.,  intimated  an  opinion  that  the  regards 


restraint  upon  alienation  might  be  no  protection  against 
the  rules  of  the  Court  relating  to  acquiescence  and  delay,  from 
But  this  view/  is  inconsistent  with  the  later  authorities  and 
cannot  be  considered  law  (a).  "A  married  woman,"  said 
Lindley,  M.  R.,  "cannot  by  hook  or  by  crook  —  by  any 
device,  even  by  her  own  fraud  (the  cases  go  that  length)  — 
deprive  herself  of  the  protection  which  the  restraint  on 
anticipation  throws  around  her"(&).  The  protection 
afforded  by  the  restraint  has  been  held  to  exempt  the 
separate  estate  still  in  the  hands  of  the  trustees  from  liability 
to  replace  other  separate  estate  comprised  in  the  ^ame 
settlement,  and  which  the  married  woman  had  fraudulently 

(0  Ex  p.  Lacey,  (1802)  6  Ves.  626;  Tommey  v.  White,  (1850)  3 
H.  L.  O.  49;  and  see  2  Wh.  &  T.  L.  C.  9th  ed.  p.  719. 

(«)  Clay  v.  Rufford,  (1832)  5  De  G.  &  S.  768. 

CT)  Munch  v.  Cockerell,  (1859)  5  My.  &  C.  178,  218;  9  L.  J.  N.  S. 
Ch.  153;  and  see  Duke  of  Leeds  v.  Earl  of  Amherst,  (1846)  2  Ph.  123; 
16  L.  J.  Ch.  5;  and  Phillipson  v.  Gatty,  (1848)  7  Ha.  516;  Life  Associa- 
tion of  Scotland  v.  Siddal,  (1861)  3  D.  F.  &  J.  58;  De  Bussche  v.  Alt, 
(1878)  8  Ch.  D.  at  p.  312  et  seq.;  47  L.  J.  Ch.  381. 

(y)  Jones  v.  Siggins,  (1866)  2  Eq.  538;  35  L.  J.  Ch.  403;  Dairies  v. 
Hodgson,  (1858)  25  Beav.  187;  27  L.  J.  Ch.  449. 

(z)  Derbishire  v.  Home,  (1853)  3  D.  M.  &  G.  80,  113. 

(a)  See  Stanley  v.  8.,  7  Ch.  D.  589;   Lady  Bateman  v.  Faber,  1898, 

1  Ch.  144;  Sprange  v.  Lee,  1906,  1  Ch.  424;  Se  Eyre-Williams,  1923, 

2  Oh.  533. 

(6)  1898,  1  Ch.  p.  149. 
D.  —  VOL.  I.  4 
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disposed  of  (c).  It  is  important  to  bear  in  mind,  however, 
that  by  s.  62  of  the  T.  Act,  1925  (which  takes  the  place 
of  s.  45  of  the  T.  Act,  1893),  it  is  provided  that  where  a 
trustee  commits  a  breach  of  trust  at  the  instigation  or  request 
or  with  the  consent  in  writing  of  a  beneficiary,  the  Court 
may,  if  it  thinks  fit,  and  notwithstanding  that  the 
beneficiary  may  be  a  married  woman  restrained  from 
anticipation,  make  such  order  as  to  the  Court  seems  just, 
for  impounding  the  interest  of  the  beneficiary  in  the  trust 
estate  by  way  of  indemnity  to  the  trustee  or  persons  claiming 
through  him. 

(c)  Clive  v.   Carew,   (1859)   1  John.   &  H.  205;  28  L.  J.  Ch.  685; 
Stanley  v.  S.,  (1878)  7  Ch.  D.  589;  47  L.  J.  Ch.  256. 


CHAPTER  II.  Chapter  II. 


SALES    AND    PURCHASES    BY    FIDUCIARY    VENDORS    AND 
PURCHASERS. 

UNDER  the  term,  fiduciary  vendors,  we  may  include  "Fiduciary 
.-agents  for  sale,  .trustees  in  bankruptcy,  mortgagees  with 
powers  of  sale,  tenants  for  life  or  statutory  owners  selling 
under  the  S.  L.  Act,  persons  selling  under  the  special 
authority  of  the  L.  C.  C.  Act,  1845,  and  other  similar 
Acts,  and  trustees  selling  under  a  trust  or  power  (a); — the 
term,  trustees,  being  also  held  to  include  a  deceased  person's 
legal  personal  representatives. 

(1)  The  time  for  sale.  Section  i. 


An  agent  for  sale  should,  subject  to  a  reasonable  exercise  By  agents, 
•of  discretion,  sell  with  all  convenient  speed. 

It  was  formerly  the  duty  of  assignees  of  a  bankrupt,  as  Assignees, 
it  now  is  of  trustees  in  bankruptcy,  to  sell  without  any  and^rustees 
unnecessary   delay   especially   where   the   estate   comprises  in  bank- 
stock-in-trade  and  a  going  concern  (&);    and    any    single! 
-creditor  might  insist  on  a  sale;  and,  if  he  so  insisted,  it  was 
doubtful  whether  Jhe  Court  could  refuse  its  assent  (c) ;  but 
it  would  seem  that  it  now  can  (d). 

The  L.  P.  Act,  1925,  repeals  the  Conv.  Act,  1881,  and  Mortgagees. 
•by  s.  101  provides  that  a  mortgagee,  where  the  mortgage  is 

.  (a)  .Under  the  legislation  of  1925,  a  power  of  sale  in  relation  to  land 
(unless  given  to  a  mortgagee)  has  no  operation,  except  that  it  may  con- 
stitute the  donees  trustees  for  the  purposes  of  the  S.  L.  Act,  1925,  or  it 
may  enlarge  the  statutory  powers  of  a  tenant  for  life:  see  Wcrlst.'& 
Cherry,  vol.  i.  p.  177.  (6)  Ex  p.  Goring,  (1790)  1  Ves.  168. 

00  S..  C.;  and  see  Ex  p.  Hughes,  (1802)  6  Ves.  617;  Ex  p.  Miller, 
(1840)  1  M.  D.  &  D.  at  p.  44.  , 

00  See  Wms.  on  Bkey.  13th. ed.  p.  353.     .-..- 

4  (2) 
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i*  ^7  deed,  is  to  have  the  powers  in  that  section  mentioned 
to  the  like  extent  as  if  they  had  been  in  terms  conferred 
by  the  mortgage  deed.  Such  powers  include  a  power  when 
the  mortgage  money  has  become  due,  to  sell,  or  to  concur 
with  any  other  j>erson  in  selling,  the  mortgaged  property^ 
or  any  part  thereof,  either  subject  to  prior  charges  or  not, 
and  either  together  or  in  lots,  by  public  auction  op  by 
private  contract,  subject  to  such  conditions  respecting  title,, 
or  evidence  of  title  or  other  matters,  as  the  mortgagee  thinks 
fit,  with  power  to  vary  any  contract  for  sale,  and  to  buy 
in  at  an  auction,  or  to  rescind  any  contract  for  sale,  or  to- 
re-sell, without  being  answerable  for  any  loss  occasioned 
thereby. 

By  s.  103,  however,  the  power  of  sale  conferred  by  the 
Act  is  not  to  be  exercised  unless  and  until — (1)  notice 
requiring  payment  of  the  mortgage  money  has  been  served 
on  the  mortgagor  or  two  or  more  mortgagors,  and  default 
has  been  made  in  payment  of  the  mortgage  money,  or  of 
part  thereof,  for  three  months  after  such  service,  or  (2) 
some  interest  under  the  mortgage  is  in  arrear  and  unpaid 
for  two  months  after  becoming  due,  or  (3)  there  has  been 
a  breach  of  some  provision  contained  in  the  mortgage  deed 
or  in  the  Act,  or  in  an  enactment  replaced  by  the  Actr 
and  on  the  part  of  the  mortgagor,  or  of  some  person 
concurring  in  making  the  mortgage,  to  be  observed  or 
performed,  other  than  and  besides  a  covenant  for  payment 
of  the  mortgage  money  or  interest  thereon.  And  by  s.  104 
where  a  conveyance  is  made  in  exercise  of  the  power  of 
sale  conferred  by  ,the  Act,  or  any  enactment  replaced  by 
the  Act,  the  title  of  the  purchaser  is  not  to  be  impeachable- 
on  the  ground  that  no  case  had  arisen  to  authorise  the  sale, 
or  that  due  notice  was  not  given,  or  (where  the  mortgage- 
was  made  after  the  commencement  of  the  Act)  that  leave 
of  the  Court,  when  so  required,  was  not  obtained,  or  that  the 
power  was  otherwise  improperly  exercised;  and  a  purchaser 
is  not,  either  before  («)  or  on  conveyance,  concerned  to 

(«)  In  the  Life  Interett,  $c.  Corp.  v.  Hand-in-Hand,  fc.  Society, 
1898,  2  Oh.  230,  it  wag  held  by  Stirling,  J.,  that  the  protection  given 
by  s.  21  (2)  of  the  Conv.  Act,  1881,  to  a  purchaser  from  a  mortgagee- 
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inquire  whether  the  ,sale  is  authorised  or  due  notice  has     C£aP-  n. 

•r>  Sept     I' 

been  given;    but   any  person   damnified    by  an  improper  

•exercise  of  the  power  is  to  have  his  remedy  in  damages 
.against  the  person  , exercising  the  power.  Where  the 
mortgage  deed  has  been  executed  after  the  31st  December, 
1911,  the  mortgagee's  power  of  sale  includes  (inter  alia)  a 
power  to  impose  restrictive  provisions  on  the  land  sold  -or 
on  the  land  retained;  and  a  power  to  sell  the  minerals 
-without  the  surface  land,  or  the  surface  land  without  the 
minerals  (/). 

The  L.  P.  Act,  1925,  s.  106  (1)  (re-enacting  s.  21  (4)  who  may 
of  the  Conv.  Act,  1881),  provides  that  the  power  of  sale  "ortgTgte'e 
•conferred  by  the  Act  may  be  exercised  by  any  person  for  power  of  sale, 
the   time    being  entitled  to  receive  and  give  a  discharge 
for  the  mortgage  money.     The  power,  accordingly,  can  be 
•exercised  by  a  transferee  or  a  sub-mortgagee. 

It  has  been  a  rule  of  law  that  a  mortgagee,  when  selling,  Extent  of  the 
cannot  convey  to  a  purchaser  a  larger  estate  than  is  vested  p01 
in  him  (g]\  but  the  position  is  altered  by  the  L.  P.  Act, 
1925.  Under  that  Act,  a  mortgage  whether  of  an  estate 
in  fee  simple  or  of  a  term  of  years  is  only  capable  of  being 
effected  at  law  either  by  a  demise  (or  sub-demise),  or  by 
B  charge  by  deed  expressed  to  be  by  way  of  legal  mortgage 
(SB.  85  and  86).  Where  an  estate  in  fee  simple  has  been 
thus  mortgaged — whether  by  demise  or  by  deed  of  charge — 
and  the  mortgagee  sells,  the  conveyance  will  operate  to 
Test  in  the  purchaser  the  fee  simple  (subject  to  any  legal 
mortgage  having  priority  thereto),  and  the  term  or  charge 
will  merge  and  be  extinguished  as  respects  the  land  con- 
veyed (s.  88).  And  where  a  term  of  years  has  been 

only  applied  after  conveyance,  and  that  it  did  not  preclude  a  purchaser 
making  a  requisition  whether  the  power  of  sale  had,  in  fact,  become 
exercisable.  This  decision  would  not  be  applicable  to  the  different 
wording  of  the  new  Act. 

(/)  S.  101  (2). 

(y)  Re  Hodson  and  Howe's  Contract,  35  Ch.  D.  668;  and  see  Re 
Solomon  and  Meagher's  Contract,  40  Ch.  D.  508;  Hiatt  v.  Hillman,  19 
W.  R.  694.  . 
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Chap.  II. 
Sect.  1. 


mortgaged  by  sub-demise  or  by  a  charge  by  way  of  legal 
mortgage  and  the  mortgagee  sells,  the  conveyance  will 
operate  to  convey  to  the  purchaser  not  only  the  mortgage 
term,  if  any,  but  also  the  leasehold  reversion  (subject  to 
any  prior  mortgaged  and  the  mortgage  term. or  the  charge 
will  merge  in  such  leasehold  reversion  and  be.  extinguished 
(s.  89). 


Sales  under 
the  L.  C.  C. 
Act,  1845. 


Statutory 
notice. 


Persons  selling  under  the  Clauses  Acts  must,  of  course, 
sell  within  such  limits  (if  any)  as  to  time  as  are  prescribed 
by  the  Act  under  which  they  derive  their  powers.  The 
L.  C.  C.  Act,  1845,  imposes  no  restriction  as  to  time  upon 
the  purchase  of  lands  by  agreement;  though  it  limits  the 
time  for  compulsory  purchases  by  the  company  to  a  period 
of  three  years  from  the  passing  of  the  special  Act,  unless 
some  other  period  be  therein  prescribed  (&).  A  railway 
company  cannot,  it  seems,  exercise  its  compulsory  powers 
in  respect  only  of  part  of  the  proposed  scheme  when  it  is 
evident  that  the  entire  line  cannot  be  completed,  or  when 
the  original  undertaking  is  found  impracticable  (*).  It  is- 
sufficient  if  the  company,  within  the  limited  period,  give 
notice  (fc)  of  their  intention  to  take  the  lands,  and  summon 
a  jury  to  assess  their  value  (Z);.  or  merely  give  notice  and 
take  possession,  in  which  latter  case  it  rests  with  the  land- 
owner to  have  the  value  ascertained  (m] ;  or  give  notice  and 
deliver  the  usual  bond  (w),  or  even  merely  give  notice  (o); 
but  if,  after  giving  notice,  they  neglect  to  take  the  necessary 


(A)  S.  123. 

(»)  See  Gray  v.  Liverpool  and  Bury  R.  Co.,  (1846)  9  Beav.  391; 
Cohen  v.  Wilkinson,  (1849)  1  M.  &  G.  481;  and  see  generally  on  the 
subject,  Tiverton  S.  Co.  v.  Loosemore,  (1884)  9  A.  C.  480;  53  L.  J.  Ch. 
812;  and  G.  W.  S.  Co.  v.  Midland  R.  Co.,  1908,  2  Ch.  455;  ib.  644. 

(A)  See  as  to  notice,  Browne  k  Theobald  on  Rlys.  4th  ed.  147  et  seq. 

(0  Brocklebank  v.  Whitehaven  R.  Co.,  (1847)  15  Si.  632;  and  see 
R.  v.  Birmingham  R.  Co.,  (1850)  15  Q.  B.  647;  19  Ii.  J.  Q.  B.  453. 

(m)  Doe  v.  N.  S.  R.  Co.,  (1851)  16  Q.  B.  526;  20  L.  J.  Q.  B.  249; 
Doe  v.  Leeds  R.  Co.,  (1851)  16  Q.  B.  796;  20  L.  J.  Q.  B.  486;  Jaye 
v.  B.  W.  $  8.  V.  R.  Co.,  (1853)  3  D.  M.  in  G.  658. 

(»)  Sparrow  v.  0.  W.  $  W.  R.  Co.,  (1852)  2  D.  31.  t  G.  94;  21 
L.  J.  Ch.  731. 

(o)  Lord  Salisbury  v.  G.  N.  R.  Co.,  (1852)  17  Q.  B.  840;  21  L.  J. 
Q.  B.  185;  Edinburgh  R.  Co.  v.  Leven,  (1852)  1  Macq.  284. 
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steps  for  summoning  a  jury,  the  issue  of  the  warrant  to      Chap.  H. 

the  sheriff  may  be  enforced  against  them  by  a  mandamus  (p)  — —          • 

under  K.  S.   O.   1883,  O.   53,  r.   1  (?).     In  the  G.  W. 

Ry.    Co.    v.    Midland     ~Ry.    Co.  (r),    it   was    held    that 

where  an  Act  of  Parliament  which  authorises  a  company 

to  construct  a  railway  provides  that  if  it  is  not  completed 

within  a  .certain  period  the  powers  by  the  Act  given  to 

the  company  for  making  and  completing  the  railway  are 

to  cease,  such  a  provision  applies  only  to  powers  which  the 

company  could  >not  exercise  but  for  the  Act;    and    that, 

accordingly,  if  the  company,  before  the  expiration  of  the 

time  limited,  have  acquired  the  right  to  use  the  land,  they 

can  make  the  railway  under  their  Common  Law  powers, 

notwithstanding  the  expiration  of  the  period  limited. 

A  contract  by  an  existing  company  in  anticipation  of  When  a     ' 
the  special  Act,  which  subsequently  confers  the  power  of  ratify 
sale,  is  binding  on  the  company  (s}-%  but  a  company. cannot,  contraflt8- 
after  incorporation,  ratify  contracts  purported  to  be  made 
on  its  behalf  previous  to  its  incorporation  (£),  though  it 
may  enter  into  a  new  contract  in  similar  terms  (M). 


Greater  latitude  as  to  the  time  for  selling  has  been  allowed  Executors 

i  selling  under 

to  executors  selling  under  a  power  of  sale  implied  from  implied  power 

a  charge  cjf  debts,  .than  that  allowed  to  ordinary  trustees  ofaale- 
for  sale.    .Thus,  in  Sabin  v.  Heape  (#),  though  twenty-seven 

(?)  Fotherby  v.  Metrop.  R.  Co,,  (1866)  L.  R.  2  C.  P.  186;  .36  L.  J. 
C.  P.  88. 

•(q)  Replacing  s.  68  of  the  C.  L.  Procedure  Act,  1854.  See  Browne 
&  Theobald  on  Rlys.  4th  ed.  p.  157. 

(r}  1908,2  Ch.  455;  ib.  644;  1909,.  A.  C.  445. 

0)  E.  C.  S.  Co.  v.  Hawkes,  (1855)  5  H.  L.  O.  .331;  24  L.  J.  Ch.  601. 

(0  Kelner  \.  Baxter,  (1866)  L.  R.  2  C.  P.  174;  36  L.  J.  C.  P.  94; 
Re  Empress  Engineering  Co.,  (1880)  16  Ch.  D.  125;  Re  Northumberland 
Hotel  Co.,  (1886)  33  Ch.  D.  16;  Re  Englisji  and  Colonial  Produce  C0., 
1906,  2  Ch.  435.  Cf.  Companies  Act,  1929,  s.  331. 

(«)  As  to  the  personal  liability,  of  those  who  profess  to  contract  for 
the' company,  see  Kelner  v.  Baxter,  slip.;  Scott  v.  Lord  Ebifry,  (1867) 
L.  R.  2  O.  P.  255;  36  L.  J.  C.  P.  161;  Re  Empress  Engineering  Co., 
(1880)  16  Ch.  D.  125;  Re  English  and  Colonial  Produce  Co.,  1906, 
2  Ch.  p.'  440:  "a  solicitor  must  act  on  the  instructions  of  some  client, 
and  if  the  promoter  instructs  him  he  must  pay,"-per  Romer,  L».  J".  •'•  •'• 

(*)  (1859)  27  Beav.  553;  29  L.  J.  Ch.  79.  »  !- 
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-  II.  years  had  elapsed  since  the  testator's  death,  and  nine  years 
since  the  death  of  the  executor,  it  was  held  that  the  executors 
of  the  original  executor  could  make  a  good  title  under  the 
implied  power  of  sale;  and  further,  that  they  were  not 
bound  to  answer  the  inquiry  of  the  purchaser,  whether  any 
debts  .  still  existed  which  rendered  a  sale  necessary.  In 
Re  Tanqueray-Willaume  and  Landau  («/),  it  was  held  that 
where  twenty  years  have  elapsed  since  the  death  of  the 
testator,  his  debts  may  be  presumed  to  have  been  paid  or 
become  statute  barred;  and  that  in  such  a  case  a  purchaser 
should  require  evidence  that  debts  of  the  testator  remain 
unpaid.  This  twenty  years  rule  does  not  apply  to  a  ,eale 
of  leaseholds  (z). 

Personal  The  law  on  the  subject  of  the  implied  power    of    sale 

tentative.  possessed  by  legal  personal  representatives  in  respect  of 
real  estate,  became  of  less  importance  after  the  passing  of 
the  L.  ,Tt.  Act,  1897,  and  its  importance  has  been  still 
further  reduced  by  the  A.  E.  Act,  1925,  under  which  a 
personal  representative's  power  of  sale  is  independent  of 
the  existence  of  debts.  By  s.  33,  sub-s.  (1),  of  that  Act, 
on  the  death  of  a  person  intestate  as  to  any  real  or  personal 
estate,  such  estate  is  to  be  held  by  his  representatives  upon 
trust  for  sale  and  conversion  for  such  a  period  as  the  personal 
representatives,  without  being  liable  to  account,  may  think 
proper,  and  so  that  any  reversionary  interest  be  not  sold 
until  it  falls  into  possession,  unless  the  personal  represen- 
tatives see  special  reason  for  sale.  Sub-s.  (7)  provides 
that  where  the  deceased  leaves  a  will,  the  section  is  to  have 
effect  subject  to  the  provisions  of  the  wrill;  but  whether 
the  deceased  leaves  a  will  or  not,  the  terms  of  sub-s.  <(1) 
appear  to  limit  the  effect  of  the  section  to  such  part  or 
parts  of  the  estate  as  the  deceased  has  not  by  his  will 
effectually  disposed  of. 

Sect.  36  (7)  /of  the  A.  E.  Act,  1925,    provides    that 

(y)  (1882)  20  Ch.  D.  465;  51  L.  J.  Ch.  434. 

(s)  Re  Whistler,  (1887)  35  Ch.  D.  561;  56  L.  J.  Ch.  827;  Re  Venn 
and  Furze,  1894,  2  Ch.  101;  63  L.  J.  Ch.  303;  but  see  Re  Verrell,  1903, 
1  Ch.  65;  72  L.  J.  Ch.  44. 
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an  assent  or  conveyance  by,  a  personal  representative  in 
respect  of  a  legal  estate  shall,  in  favour  of  a  purchaser, 
unless  notice  of  a  previous  assent  or  conveyance  has  been 
placed  on  or  annexed  to  the  probate  or  administration,  be 
taken  as  sufficient  evidence  that  the  person  in  whose  favour 
the  assent  or  conveyance  is  given  or  made  is  the  person 
entitled  to  have  the  legal  estate  conveyed  to  him;. 

.Trustees  holding  land  on  trust  for  sale  are  not,  by  a  Trustee*  for 
direction  to  sell  "  with  all  convenient  speed,"  precluded  from  * 
exercising  a  reasonable  discretion  as  to  the  time  of  sale; 
nor  need  one  co-trustee  adopt  the  opinion  of  another  (fl); 
but  in  cases  of  clearly  improper  delay  they  may  become 
responsible  for  consequential  loss  to  the  estate  (6).  A 
direction  to  sell  with  all  reasonable  expedition,  and  within 
a  specified  time,  does  not  preclude  a  sale  after  the  expiration 
of  such  period,  or  incapacitate  the  trustees  from  making 
a  good  title  to  a  purchaser;  but  as  between  themselves  and 
their  beneficiaries  (c),  the  onus  of  showing  that  the  bene- 
ficiaries are  not  prejudiced  by  the  time  for  sale  being 
extended,  is  thrown  upon  the  trustees,  and  where  a  sale 
has  been  postponed  until  long  after  .the  time  at  which  it 
apparently  ought  to  have  been  effected,  a  purchaser  should 
ask  for  some  explanation  of  the  delay,  at  all  events  if 
beneficiaries  are  in  possession  (d).  "  In  regard  to  the 
general  question  of  distance  of  time,"  said  Lord 
St.  Leonards,  "  people  who  deal  with  trustees  raising  money 
at  a  considerable  distance  of  time  and  without  an  apparent 
reason  for  so  doing,  must  be  considered  as  under  some 
obligation  to  inquire  and  to  look  fairly  at  what  they  axe 
about"  (e). 

(a)  Marsden  v.  Kent,  (1877)  5  Ch.  D.  598;  46  L.  J.  Ch.  497;  follow- 
ing Buxton  v.  B.t  (1835)  1  My.  &  C.  80. 

(6)  Pattenden  \.  Hobson,  (1853)  22  L.  J.  Ch.  697;  Cup  v.  Sail, 
(1855)  1  Jur.  N.  S.  972;  Devaynes  v.  Kobinson,  (1857)  24  Beav.  (86; 
27  L.  J.  Ch.  157;  Fry  v.  F.,  (1859)  27  Beav.  144;  28  L.  J.  Ch.  591. 

(c)  Pearce  v.  Gardner,  (1852)  10  Ha.  287;  Cuff  v.  Hall,  (1855)  1 
Jnr.  N.  S.  972;  Lewin,  13th  ed.  1062. 

(<f)  Stroughill  v.  Anstey,  (1852)  1  D.  M.  &  G.  635;  22  L.  J.  Ch. 
130;  and  see  judgment  in  Devaynes  v.  Robinson,  sup. 

(e)  1  D.  M.  &  G.  p.  654. 
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Chap.  II.  For  the  purpose  of  determining  the  relative  rights  pf 
— —  -  tenants  for  life  and  remaindermen,  twelve  months  will  be 
considered  a  reasonable  period  within  ^vhich  to  execute  a 
trust  to  sell  or  purchase  "  with  all  convenient  speed"  or, 
"so  soon  as  conveniently  may  be";  and  this  though  the 
property  be  a  reversion  (/) .  Where  trustees  are  directed 
to  sell  "with  all  convenient  speed,"  or  "so  soon  as  con' 
veniently  may  be,"  but  the  time  for  sale  is  left  entirely 
to  their  own  discretion,  they  may  not  arbitrarily  postpone 
the  sale  for  an  indefinite  period;  especially  in  cases  where 
such  postponement  may  have  the  effect  ,pf  varying  the 
relative  rights  of  tenants  for  life  and  remaindermen  (g\ . 

Administra-  After  an  action  is  commenced  for  the  administration  of 
effect  on  the  trust,  trustees  cannot  sell  without  leave  of  the  Court  (A); 
power  of  sale.  Dut  the  power  of  an  executor  to  make  a  4good  title  to  the 

assets    of   the    testator    is   not    .affected    by  the  existence 

of  an  administration  decree  (i). . 

Time  fixed  Where  there  is  a  future  trust  or  power  of  sale  an 
immediate  sale  can  now  be  effected  under  the  S.  L.  Act  (fc). 
But  formerly  when  the  instrument  creating  the  trust  fixed 
the  time  for  sale,  this  could  not  have  been  anticipated  either 
by  the  trustees  or  the  Court,  however  injurious  the  delay 
might  have  been  to  the  estate  (Z) ;  and  where  trustees,  with 
the  consent  of  the  tenant  for  life  and  of  some  of  the 
beneficiaries,  attempted  to  sell  in  anticipation,  they  were 
not  allowed  costs  of  the  attempted  sale  and  litigation,  as 
against  the  beneficiaries  who  were  under  disability  (m). 

(/)  Parry  v.  Warrington,  (1820)  6  Mad.  155;  Tickers  v.  Scott,  (1834) 
3  My.  k  K.  500;  3  L.  J.  N.  S.  Ch.  223;  Greisley  v.  Lord  Chester fieW . 
(1851)  13  Beav.  288;  Wilkinson  v.  Duncan,  (1857)  23  Beav.  469;  2C 
L.  J.  Ch.  495. 

(?)  Walker  v.  Shore,  (1815)  19  Ves.  at  p.  391 ;  Jte  Elford,  1910, 
1  Ch.  814;  Be  Marshall,  1914,.  1  Ch.  192. 

(A)  Walker  v.  Smalwood,  (1768)  Arab.  676 ;  see  Farwell,  Pow.  3rd  td. 
49. 
..(»)  Berry  v.  Gibbon*,  (1873)  8  Ch.  747;  Coote,  9th  ed.  424. 

(*)  8.  L.  Act,  1925,  s.  30,  sub-8.  (1)  (iv). 

(I)  Johnstone  v.  Saber,  (1845)  8  Beav.  233;  see  Blttcklotc  v.'lAtct, 
(1842)  2  Ha.  40;  Gosling  v.  Carter,  (1845)  1  Coll.  644;  14  L.  J.  Ch. 
218;  Want  v.  StaUibrast,  (1873)  L.  R.  8  Ex.  175;  42  L.  J.  Ex.  108. 

(m)  Leedham  v.  Chawner,  (1858)  4  Kay  &  J.  458.       •-     .      - 
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A   trust  for  sale  is  not  necessarily  spent  because   the     Chap.  II; 

oGf*  t     1 

beneficiaries  are  all  sui  juris  (n) .  And  now  by  the 
Ij,  Pr  Act,  1925,  section  23,  where  land  is  subject  to 
a  trust  for  sale,  such  trust,  so  far  as  regards  the  safety 
and  protection  of  any  purchaser  thereunder,  is  to  be  deemed 
to  be  subsisting  until  the  land  has  Jbeen  conveyed  to  or 
under  the  direction  of  the  persons  interested  in  the  proceeds 
of  sale.  This  provision  applies  to  sales  made  before  or 
after  the  commencement  of  the  Act.  And  by  s-  25  (1,),  a  Power  to 
power  to  postpone  sale,  in  the  case  of  every  trust  for  sale  pos  por 
of  land,  is  to  be  implied  unless  a  contrary  intention  appears. 
Where  there  is  a  power  to  postpone,  then  by  eub-s.  (2), 
subject  to  a  direction  to  the  contrary,  the  trustees  are  not 
to  be  liable  in  any  way  for  postponing  the  sale*,  in  the 
exercise  of  their  discretion,  for  any  indefinite  period;  nor 
is  a  purchaser  of  a  legal  estate  concerned  with  any  directions 
respecting  the  postponement  of  sale.  Where  a  disposition 
coming  into  operation  after  the  commencement  of  the  Act 
contains  a  trust  either  to  retain  or  sell  land,  it  is  to  Ibe 
construed  as-,  a  trust  to  sell  with  power  to  .postpone  (o). 

Trustees  of  a  mere  power  of  sale  (p),  with  the  usual  trusts  Trustees 
for  re-investment  in  real  estate,  ought  not  to  sell  except  ofsale. 
for  some  good  reason  (g);   although  the  Court  would  not       .-       ... '«' 
control  a  bond  fide  exercise  of  their  discretion  (r).     Where 
a  transaction,  apparently  a<  sale  under  the  ordinary  power, 
was    in   fact    a    mere   contrivance  to  raise  money  for  the 
purpose  of  its  being  advanced  to  the  tenant  for  life,  under 
a  power  of  advancement  in  the  settlement,  it  was  set  aside 
as  a  fraud  upon  the  power  of  sale  (s). 

00  Biggg  v.  Peacock,  (1882)  22  Ch.  D.  284;  52  JL.  J.  Ch,  1;  Be 
Tweedie  and  Miles,  (1884)  27  Ch.  D.  315;  54  L.  J.  Ch.  71;  Be  Douglas 
and  Powell's  Contract,  1902,  2  Ch.  296,  313. 

(o)  Sub-s.  (4). 

($>)  Sales  by  such  trustees  under  the  new  law  can  only  take  place  in 
rare  cases.  See  above,  p.  51,  n.  (a). 

(?)  See  Mortlock  v.  Buller,  (1804)  10  Ves.  309;  Watts  v.  Girdlestone, 
(1843)  6  Beav.  188;  12  L.  J.  Ch.  363;  Sug.  14th  ed.  70. 

(r)  Sug.  Pow.  8th  ed.  601;  Marshall  v.  Sladden,  (1851)  4  De  G.  &  S. 
468.  .  .  -  -,.:•., 

(s)  Sobinson  v.  Briggs,  (1853)  1  S.  &  G.  188. 
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Chap.  II. 
Sect.  1. 

Duration  of 
power. 


Unlimited 
powers. 


A  sale  by  a  trustee — under  a  .power  of  sale  as  distinguished 
from  a  trust  for  sale — after  a  beneficiary  who  is  sui  juris 
has  become  absolutely  entitled  to  the  property,  was  primd 
facie  invalid  (£).  Where  the  power  of  sale  was  confined 
to  the  continuance  of  the  trust,  it  could  not  be  exercised 
after  the  time  when,  but  for  the  trustee's  default,  it  ought 
to  have  been  completed  (u) .  And  generally",  where  the 
limitations  of  the  settlements  were  exhausted,  the  power 
of  sale  was  extinguished  (a;).  But  where  an  estate  was 
devised  to  trustees  for  different  persons  in  specified  shares, 
some  of  the  beneficiaries  being  entitled  absolutely,  while 
the  shares  of  others  were  settled  upon  trusts  for  their  benefit, 
and  the  trustees  had  an  unlimited  power  of  sale  over  the 
whole  estate,  it  was  held  that  this  power  might  be  exercised 
so  long  as  the  trusts  of  any  of  the  shares  remained  unper- 
formed (?/).  The  object  of  the  power  must  in  each  case 
be  considered,  and  if  it  may  be  reasonably  inferred  from  the 
purpose  or  language  of  the  instrument  that  the  power  was 
intended  to  remain  exercisable,  notwithstanding  that  the 
beneficiaries  have  become  absolutely  entitled,  e.g.,  for  the 
purpose  of  division,  a  sale  after  that  event  has  happened 
may  be  supported  (z). 

It  is  now  settled  that  a  power  in  a  settlement  to  change 
the  nature  of  the  interests -limited  is,  notwithstanding  the 
rule  against  perpetuities,  valid,  though  there  is  no  period 
prescribed  within  which  the  power  is  to  be  exercised  (a}. 

(<)  Jefferson  v.  Tyrer,  (1845)  9  Jur.  1083;  and  see  Lanttbery  v. 
Collier,  (1856)  2  K.  &  J.  709;  25  L.  J.  Ch.  672. 

(«)  Wood  v.  White,  (1838)  2  Ke.  664,  669;  8  L.  J.  X.  S.  Ch.  209. 

(*)  Wolley  v.  Jenkint,  (1856)  23  Beav.  53,  63;  26  L.  J.  Ch.  379. 

(y)  Taite  v.  Swinstead,  (1859)  26  Beav.  525. 

(z)  Re  Cotton's  Trustees  and  the  London  School  Board,  (1882)  19 
Ch.  D.  624;  51  L.  J.  Ch.  514;  Peters  v.  Lewes  and  East  Gr instead  R. 
Co.,  (1881)  18  Ch.  D.  429,  435;  50  L.  J.  Ch.  172,  839;  Re  Lord  Sudeley 
and  Raines,  1804,  1  Ch.  334;  63  L.  J.  Ch.  194;  Re  Dyson  and  Fowkc, 
1886,  2  Ch.  720;  65  L.  J.  Ch.  791;  Re  Jump,  1903,  1  Ch.  129;  72 
L.  J.  Ch.  16. 

(a)  Boyce  v.  Banning,  (1832)  2  Cr.  &  J.  334;  1  L.  J.  X.  S.  Ex. 
123;  Biddle  v.  Perkins,  (1889)  4  Si.  135;  Waring  v.  Coventry,  (1833) 
1  Myl.  k  K.  249;  Cole  v.  Sewell,  (1843)  4  D.  &  War.  1;  Wood  v.  White, 
(.1839)  4  My.  &  C.  460;  7  L.  J.  X.  S.  Ch.  203;  Slark  v.  Lakyns,  (1874) 
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The  old  express  power  of  sale  and  exchange  may,  it 
seems,  be  accelerated  by  the  surrender  of  a  prior  interest, 
for  this  does  not  prejudice  the  estate  of  the  remainderman, 

but  only  changes  the  nature  of  the  property;    but  where  of  prior 
ni-  T-.LJ-  •     '  f       interest. 

powers  ot  charging  are  limited  to  successive  tenants  for 
life  when  in  possession,  the  power  given  to  a  tenant  for  life 
in  remainder  must  await  the  regular  determination  of  the 
previous  limitations,  and  cannot  be  accelerated  by  the 
surrender  of  a  prior  life  interest  (6). 

On  the  other  hand,  where  a  settlement  of  a  reversion  in  Reversion 
terms  authorised  a  sale  at  any  time  with  the  consent  of  the 


tenant  for  life  under  the  settlement,  it  was  held  that  the  of  remainder- 

•  1  •  T  111-  mal1  Untler 

trustees  might  proceed  to  an  immediate  sale,    though   its  express 

effect  would  be,  under  the  trusts  declared  of  the  purchase-  P°wer- 
money,  to  vary  the  rights  of  the  beneficiaries  by  giving  the 
tenant  for  life  an  immediate  income  (c)  . 


But    trustees,    in    exercising    discretionary    powers    of  Power  to 
changing  the  nature  of  the  trust  estate,  ought  not  -to  be  gtoukn*  ° 


influenced  by  any  desire  to  benefit  one  beneficiary  at  the  exercised  for 
expense  of  another  (d}  ;  and  if  one  of  several  beneficiaries,  benefit. 
e.g.,  a  tenant  for  life,  having  an    absolute    irresponsible 
discretionary  power  of  giving  or  withholding  his  consent  to 
a  sale  by  the  trustees,  become  himself  a  trustee,  he  is  thereby 
precluded  from  withholding  or  giving  his  consent  to  a  sale, 
with  a  view  more  to  his  own  interest  than  to  that  of  the 
other  beneficiaries  (e)  . 

10  Ch.  35;  44  L.  J.  Ch.  205;  Peters  v.  Lewes  R.  Co.,  (1881)  IS  Ch.  D. 
429;  50  L.  J.  Oh.  172,  839;  Re  Lord  Sudeley  and  Baines,  1894,  1  Ch. 
334;  63  L.  J.  Oh.  194;  2  Prest.  Abstr.  158;  Sug.  Pow.  8th  ed.  848 
et  seq.;  Lewis  on  Perp.  c.  25,  and  Suppl.;  1  Jarm.  6th  ed.  311. 

(6)  Truell  v.  Tysson,  (1856)  21  Beav.  437;  25  L.  J.  Ch.  801;  see  as 
to  deferred  powers,  Farwell,  3rd  ed.  174  et  seq. 

(c)  Clark  v.  Seymour,  (1834)  7  Si.  67;  and  see  Tasker  v.  Small,  (1834) 
6  Si.  625,;  7  L.  J.  N.  S.  Oh.  19;  Black-wood  v.  Borrowes,  (1843)  A 
D.  &  War.  441;  Giles  -v.  Homes,  (1846)  15  Si.  359;  Minet  v.  Leman. 
(1865)  7  D.  M.  &  G.  at  p.  350;  24  L.  J.  Ch.  545;  cf.  Tewart  v.  Lawson, 
(1874)  18  Eq.  490;  43  L.  J.  Oh.  673. 

(«0  Saby  T.  Ridehalgh,  (1855)  7  D.  M.  &  G.  104;  24  L.  J.  Ch.  528: 
see  Lewin,  13th  ed.  pp.  404,  443. 

(c)  Lord  v.  Wightwlck,  (1853)  4  D.  M.  &  G.  803;  23  L.  J.  Ch.  235. 
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Chap.  ll.  By  s.  107  (1)  of  the  S.  L.  Act,  1925  (/),  it  is  provided 
that  a  tenant  for  life  or  statutory  owner  shall,  in  exercising 
an7  power  under  that  Act,  have  regard  to  the  interests  of 

S.  L.  Acte  is    Q\I    parties    entitled    under    the    settlement,  and  shall,  in 
a  trustee.  .  „  . 

relation  to  the  exercise  thereof,  be  deemed  to  be  in  the 
position  and  to  have  the  duties  of  a  trustee. 

A  tenant  for  life  selling  under  the  Act  must  sell  with 
the  same  fairness  as  if  he  were  a  trustee  for  himself  and 
those  entitled  in  remainder  (<jr)  .  Under  s.  68  of  the 
S.  L.  Act,  1925,  which  provides  for  dealings  with  the  tenant 
for  life,  the  tenant  for  life  may  himself  become  a  purchaser 
or  lessee;,  but  in  such  a  case  the  statutory  power  is  exercisablo 
by  the  trustees.  "  In  the  S.  L.  Act,"  said  Lord  Macnaghten 
in  Bruce  v.  Marquess  of  Ailesbury  (h),  "the  paramount 
object  of  the  Legislature  was  the  well-being  of  settled 
land";  and  accordingly  the  interests  of  tenants  on  tho 
estate  must  not  be  disregarded  (A).  If  the  tenant  for  life 
acts  unjustly  towards  those  whose  interests  he  is  bound  to 
protect,  the  Court  will  interfere  (i). 


Conditional 
powers  of 
and  trusts  for 
sale. 


Subsequent 
and  precedent 
condition. 


.Trusts  for  sale  are  often  exercisable  only  under  certain 
specified  conditions:  when  this  is  the  case,  and  a  sale  is 
made  in  breach  of  a  condition,  the  purchaser's  safety  seems 
to  depend  upon  the  following  considerations,  viz.:  1st, 
whether  the  condition  is  subsequent  or  precedent;  and,  2ndly, 
whether  it  affects  the  title  to  the  legal  estate.  If  it  affect 
merely  the  equitable  title,  an  apt  declaration  in  the  instru- 
ment creating  the  trust  will  protect  a  purchaser  against 
the  non  -performance  of  a  precedent,  and,  a  fortiori,  of  a 
subsequent  condition;  as  in  the  case  of  the  statutory  power 
of  sale  given  to  mortgagees,  which  contains  a  precedent 
condition  that  certain  notices  shall  have  been  given,  and 

(/)  Substituted  for  8.  53  of  the  S.  L.  Act,  1882. 

(0)  Per  Pearson,  J.,  in  Wheelwright  v.  Walker,  (1883)  23  Ch.  D. 
752,  762;  52  L.  J.  Ch.  274. 

<A)  1892,  A.  C.  p.  365;  Mundy  and  Roper's  Contract,  1899,  1  Ch.  275, 
288;  Be  Marshall's  Settlement,  1905,  2  Ch.  325,  328. 

(»)  Hampden  v.  E.  of  Buckinghamshire,  1893,  2  Ch.  531  ;  62  L.  J.  Ch. 
€43;  and  cf.  Re  Hunt's  Settled  Estates,  1905,  2  Ch.  418;  1906,  2  Ch.  11; 
Re-Ckarttrii,  1917,  L  Ch.  377,  .388;  1917,  2  Ch.  379. 
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defaults  made  in  payment,  but  relieves    purchasers    from      SJ1*?'  J1' 
liability  for  a  breach  of  such  condition.     If,  on  the  other  —          — • 
hand,  the  etxercise  of  a  power  is  to  affect  the  legal  estate, 
it  is  essential  that  ^ny  conditions  affecting  its  exercise  should 
be  duly  complied  with  (fe). 

Under  s.  26  (1)  of  the  L.  P.  Act,  1925,  where  the 
consent  of  more  than  two  persons  is  made  requisite  to  the 
execution  of  a  trust  for  sale,  then,  in  favour  of  a  purchaser, 
the  consent  of  any  two  of  s-uch  persons  is  to  be  deemed 
sufficient. 

A  purchaser  from  a  mortgagee  selling  under  the  statutory  Protection  of 
power  will  not  be  protected  if  he  has  notice  of  an  irregularity 
which  cannot  be  waived  (1).     The  L.  P.  Act,  1925,  s.  199,  gagee. 
contains  restrictions  on  the  doctrine  of  constructive  notice. 


(2)  Manner  of  sale.  Seetion  2- 

Unless  the  instrument  creating  the  trust  or  power  direct  B7  auction 
the  contrary,  trustees  and  agents  for  sale  might,  even  before  contract. 
Lord  Cranworth's  Act  (m),  sell  by  private  contract  (n);  and 
were  not  bound  to  offer  the  estate  to  public  competition  (o) . 
They  might  also,  as  a  general  rule,  sell  either  together  or  In  parcels, 
in  parcels  (p);  subject  of  course  to  a  liability  to  be  called 

(&)  See  Doe  v.  Martin,  (1790)  4  T.  R.  39;  Watkins  v.  Williams, 
(1851)  3  Mac.  &  G.  622;  21  L.  J.  Ch.  601,'  F 'errand  v.  Wilson,  (1845) 
4  Ha.  at  p.  385;  15  L.  J.  Ch.  41;  Hougham  v.  Sandys,  (1827)  2  Si. 
95,  145;  6  L.  J.  (0.  S.)  Ch.  67. 

(Z)  Jenkins  v.  Jones,  (1860)  6  Jur.  N.  S.  391;  29  L.  J.  Ch.  493; 
Parkinson  v.  Hanbury,  (1860)  1  Dr.  &  S.  143;  36  L.  J.  Ch.  292; 
Selwyn  v.  Gar  fit,  (1888)  38  Ch.  D.  273;  57  L.  J.  Ch.*609;  Re  Thompson 
and  Holt,  (1890)  44  Ch.  D.  492;  59  L.  J.  Ch.  651. 

(m)  23  &  24  Viet.  o.  145. 

(n)  Sug.  14th  ed.  61. 

(o)  Davey  v.  Durrani,  (1857)  1  D.  &  J.  535,  538;  26  L.  J.  Ch.  830, 
a  case  of  mortgagee  selling  under  power;  Harper  v.  Hayes,  (1860)  2 
D.  F.  &  J.  542,  a  case  of  trustee. 

(p)  Sug.  14th  ed.  61.  It  appears  that  a  trust  for  sale  of  "any  part 
of  "  an  estate,  at  the  discretion  of  the  trustees,  would  authorise  a  sale 
of  the  entirety:  Lord  Rendlesham  v.  Meux,  (1844)  14  Si.  249;  Cooke  v. 
Farrand,  (1816)  7  Taun.  122. 
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Chap.  II. 
Sect.  2. 


Excessive  sale 
for  limited 
purpose. 


Advertise- 
ments. 


Depreciatory 
conditions. 


to  account  in  Equity  if  they  adopted  a  mode  of  sale  which 
was  clearly  depreciatory.  By  the  T.  Act,  1925,  s.  12  (1), 
where  a  trust  for  sale  or  a  power  of  sale  is  vested  in  a  trustee, 
he  may  sell  or  concur  with  any  other  person  in  selling,  all 
or  any  part  of  the  property,  either  together  or  in  lots,  by 
public  auction  or  by  private  contract. 

Where  the  trust  is  to  sell  for  purposes  which  may,  but 
will  not  necessarily,  require  a  sale  of  the  entirety,  a 
purchaser  need  not  see  that  no  more  is  sold  than  is 
requisite  (q) .  Sect.  17  of  the  T.  Act,  1925,  expressly 
provides  that  no  purchaser  or  mortgagee  paying  or  advancing 
money  on  a  sale  or  mortgage  purporting  to  be  made  under 
a  trust  or  power  vested  in  trustees,  shall  be  concerned  to 
see  that  such  money  is  wanted,  or  that  no  more  than  'is 
wanted  is  raised  (r). 

Fiduciary  vendors  are  also  bound  to  use  all  reasonable 
diligence  to  obtain  a  fair  price  (s):  if,  therefore,  they  sell 
by  auction  they  should  give  due  notice  of  and  advertise 
the  sale  (t ) . 

Formerly,  fiduciary  vendors  were  not,  without  special 
authority,  justified  in  selling  under  any  depreciatory  con- 
ditions (such  as  a  condition  that  the  purchaser  should  take, 
at  a  vaulation,  fixtures  belonging  to  a  third  person);  on 
that  he  should  take  the  property  saddled  with  a  disadvan- 
tageous contract  into,  which  they  had  improvidently; 
entered  (M);  or  conditions  unnecessarily  restrictive  of  the 
purchaser's  right  to  a  marketable  title.  Even  without 
express  authority,  a  fiduciary  vendor  might  insert  a  condition 

(?)  Spalding  v.  Shalmer,  (1684)  1  Vern.  301 ;  Dolton  v.  Hewen,  (1821) 
6  Mad.  9;  Sug.  14th  ed.  p.  658;  Thomas  v.  Towmend,  (1852)  16  Jur. 
736. 

(r)  See  also  S.  L.  Act,  1925,  8.  16  (2)  and  s.  95. 

(«)  Downes  v.  Grazebrook,  (1817)  3  Mer.  at  p.  208. 

(0  See  Ord  v.  Noel,  (1820)  5  Mad.  438,  441. 

(«)  Marriott  v.  Anchor  Reversionary  Co.,  (1861)  3  D.  F.  &  J.  177; 
30  L.  J.  Oh.  571;  Dance  v.  Goldingham,  (1873)  8  Ch.  902;  42  L.  J.  Oh. 
777;  Dunn  v.  Flood,  (1885)  28  Ch.  D.  586;  54  L.  J.  Ch.  370;  Re 
Rayner's  Trustees  and  Greenaway,  (1885)  53  L.  T.  495. 
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enabling  part  of  the  purchase-money  to   remain   on  the     Chap-  n. 
security   of  the  property.     And    under  the   present   law,  - 
in  the  absence  of   a  contrary   intention   being  expressed, 
trustees,  personal  representatives,  tenants  for  life  and  statu- 
tory owners,  are  authorised  to  insert  a  condition  of  sale  that 
any  part  not  exceeding  two-thirds  of  the  purchase-money, 
may  remain  on  mortgage  (v) . 

Under  s.  12  (1)  of  the  T.  Act,  1925,  a  sale  may  be  made 
subject  to  prior  charges  or  not,  and  to  such  conditions 
respecting  title  or  evidence  of  title  or  other  matter  as  the 
trustee  thinks  fit,  with  power  to  vary  any  contract  for  sale, 
and  to  buy  in  at  any  auction,  or  to  rescind  any  contract 
for  sale  and  to  resell  without  being  answerable  for  any 
loss;  and  by  s.  12  (2),  a  trust  or  power  to  dispose  of  land 
includes  a  trust  or  power  to  dispose  of  part  thereof,  whether 
the  division  is  horizontal,  vertical,  or  made  in  any  other 
way.  And  by  s.  13  (1) — re-enacting  s.  14  of  the  T.  Act, 
1893 — no  sale  made  by  a  trustee  shall  be  impeached  by 
any  beneficiary  upon  the  ground  that  any  of  the  conditions 
subject  to  which  the  sale  was  made  may  have  been  unneces- 
sarily depreciatory,  unless  it  also  appears  that  the  considera- 
tion for  the  sale  was  thereby  rendered  inadequate. 

By  s.  13  (0)  of  the  T.  Act,  1925,  no  sale  made  by  a  trustee 
shall,  after  the  execution  of  the  conveyance,  be  impeached 
as  against  the  purchaser  upon  the  ground  that  any  of  the 
conditions  subject  to  which  the  sale  was  made  may  have 
been  unnecessarily  depreciatory,  unless  it  appears  that  the 
purchaser  was  acting  in,  collusion  with  the  trustee  at  the 
time  when  the  contract  for  sale  was  made.  And  by 
sub-s.  (3),  no  purchaser,  upon  a  sale  made  by  a  trustee,  shall 
be  at  liberty  to  make  any  objection  against  the  title  upon 
any  of  the  grounds  mentioned  in  sub-ss.  (1)  and  (2). 

Trustees  with  a  power  of  sale  were  obliged  to  sell  the  Sale  of 
standing  timber  with  the  estate,  though  the  tenant  for  life  timber^ 

separately. 

(r)  T.  Act,  1925,  s.  10  (2).  As  to  the  old  law,  see  Davey  v.  Durrani, 
(1857)  1  D.  &  J.  535;  26  L.  J.  Ch.  830. 
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**•  was  unimpeachable  for  waste  (x)  ;  and  a  sale  of  the  estate, 
-  apart  from  the  timber,  was  invalid  at  law  (*/);  a  tenant  for 
life  selling  under  the  S.  L.  Acts  had  also  to  sell  the  timber 
with  the  land  (2).  Where  the  trust  was  to  sell  for  payment 
of  debts  or  other  limited  purposes,  and  subject  thereto  the 
estate  was  settled  on  A.  for  life,  with  remainders  over,  the 
trustees  could  not  fell  and  dispose  of  the  timber,  instead 
of  selling  the  fee  simple  of  part  of  the  estate  (a)  ;  the  same 
doctrine  applied  to  a  reservation  of  minerals,  or  any  other 
part  of  the  inheritance,  upon  a  sale  by  trustees  for  sale  (&). 

Sales  under          By  s.  49  (2)  of  the  S.  L.  Act,  1925,  a  sale  may  be  made 
1925!  subject  to  a  stipulation  that  all  or  any  of  the  timber  and 

other  trees,  pollards,  tellers,  underwood,  saplings,  and 
plantations,  or  any  articles  attached  to  the  land,  shall  be 
taken  by  the  purchaser  at  a  valuation,  and  the  amount  of 
the  valuation  shall  form  part  of  the  price  of  the  land; 
and  by  s.  50  of  the  same  statute,  a  sale,  lease,  or  other 
authorised  disposition,  may  be  made  either  of  land,  with 
or  without  an  exception  of  any  of  the  mines  and  minerals, 
or  of  any  mines  and  minerals,  and  in  any  such  case  with 
or  without  a  grant  or  reservation  of  powers  of  working, 

(*)  Cockerell  \.  Cholmeley,  (1830)  1  Russ.  &  H.  418;  1  Ol.  &  Fin. 
60;  see  Watlington  v.  Waldron,  (1853)  23  L.  J.  Ch.  713;  4  D.  M.  &  G. 
259;  Buckley  v.  Howell,  (1861)  29  Beav.  546;  30  L.  J.  Ch.  525;  He 
Duke  of  Rutland's  S.  S.,  1900,  2  Ch.  206;  69  L.  J.  Ch.  603. 

(y)  Cholmeley  v.  Paxton,  (1825)  3  Bing.  207. 

(z)  See  Re  Llewellin,  (1887)  37  Ch.  D.  317. 

(a)  Davies  v.  Wescomb,  (1828)  2  Si.  425;  Marker  v.  Kekewich,  (1850) 
8  Ha.  291;  19  L.  J.  Ch.  492;  but  see  Kekewich  v.  Marker,  (1851)  3 
M.  &  G.  311;  21  L.  J.  Ch.  182.  See  Silvester  v.  Bradley,  (1842)  13  Si. 
75;  11  L.  J.  Ch.  365,  where  it  was  unsuccessfully  contended  that  the 
inheritance  of  the  timber  was,  in  Equity,  severed  from  the  inheritance 
of  the  soil;  and  Butler  v.  Borton,  (1820)  5  Mad.  40.  See,  too,  Bennett 
v.  Wyndham,  (1857)  23  Beav.  521. 

(6)  But  not  (it  is  conceived)  to  a  reservation  of  mines,  on  sales  to 
railway  or  waterworks  companies,  or  to  local  authorities  for  purposes  of 
sanitary  work:  see  R.  C.  C.  Act,  1845,  s.  77;  Waterworks  Clauses  Act, 
1847,  s.  18;  Public  Health  Act,  1875  (Support  of  Sewers),  Amendment 
Act,  1883,  ss.  2,  3.  As  to  what  are  mines  within  s.  77  of  the  R.  O.  C. 
Act,  see  Midland  R.  Co.  v.  Haunchwood  Brick  and  Tile  Co.,  (1882)  20 
Ch.  D.  552;  51  L.  J.  Ch.  778;  M.  R.  Co.  v.  Robinson,  (1887)  37  Ch.  D. 
386;  57  L.  J.  Ch.  441;  15  A.  C.  19;  59  L.  J.  Ch.  442. 


SALES  BY  FIDUCIARY  VENDORS.  67 

<tc.,  in  relation  to  the  settled  land,  or  any  part  thereof,  or      c£aP-  *L 
any  other  land. 


And  by  s.  38  (i),  a  tenant  for  life  may  sell  the  settled 
land,  or  any  part  thereof,  or  any  easement,  right,  or  privilege 
of  any  kind  over  or  in  relation  to  the  land;  and  by  s.  56 
on  or  after  or  in  connection  with  a  sale  or  grant  for  building 
purposes,  or  a  building  lease,  or  the  development  as  .a 
building  estate  of  the  settled  land  or  any  part  thereof,  or 
at  any  other  reasonable  time,  the  tenant  for  life,  for  the 
general  benefit  of  the  residents  on  the  settled  land  or  on 
any  part  thereof,  may  (inter  alia)  cause,  any  parts  of  the 
settled  land  to  be  appropriated  for  streets  and  open  spaces; 
and  in  regard  to  the  dedication  of  land  for  such  public 
purposes,  a  tenant  for  life  is  to  be  in  the  same  position 
as  if  he  were  an  absolute  owner. 

It  is  important  to  observe  that  trustees  for  sale  (c),  and 
personal  representatives  (<?),  have  been  given  the  powers 
possessed  by  tenants  for  life  under  the  S .  L .  Act  (e) . 

A  mortgagee  .can  be  restrained  from  parting  with  the  Sale  by 

11  i-  •  -i  /_f\      i  i  mortgagee 

legal  estate  /pending  a  suit  to  redeem  (/),  but  the  power  pending  suit, 
of  sale  is  not  superseded  by  an  action  for  redemption  (#) ; 
nor  by  an  order  nisi  for  foreclosure,  though  then  ,it  can 
only  be  exercised  by  leave  of  the  Court  (h~).     A  bond  fide 

(c)  L.   P.  Act,  1925,  e.  28   (1). 

(d)  A.   E.  Act,  1925,  B.  39   (1). 

(e~)  In  cases  not  falling  within  the  new  statutes,  which  came  into 
operation  on  the  1st  January,  1926,  a  distinction  exists,  as  regards  selling 
the  minerals  and  surface  separately,  between  the  powers  of  trustees  for 
sale  and  the  powers  of  personal  representatives.  Trustees  for  sale  could 
not  sell  the  minerals  and  surface  separately  without  the  leave  of  the 
Court,  which  could  be  obtained  under  s.  44  of  the  T.  Act,  1893;  but  legal 
personal  representatives  (in  whom  the  legal  estate  vested  under  the 
L.  T.  Act,  1897)  could  sell  the  minerals  and  surface  land  iseparately 
•without  such  leave:  Chaplin,  $c.  Waterworks  Co.'s  Contract,  1922,  2  Ch. 
824. 

(/)  Rhodes  \.  BucMand,  (1852)  16  Beav.  212. 
(?)  Adams  v.  Scott,  (1839)  7  W.  E.  213. 

(A)  Stevens  v.  Theatres,  Ltd.,  1903,  1  Ch.  857;  and  see  Halkett  v. 
Earl  Dudley,  1907,  1  Ch.  590,  603. 
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<g£P- 11-     purchaser  without  notice  may  obtain  a  good  title,  although 
-  a    foreclosure   order  nisi  has  been  made,  and  the  .Court's 
leave  to  the  exercise  of  the  power  of  sale  has    not    been 
sought  (fc). 

Oppressive  A  sale  by  a  mortgagee,  though  harsh  and  improvident. 

gageenot  will  not  be  set  aside,  if  clearly  within  the  terms  of  the 
power  (i);  nor  will  a  mere  offer,  unaccompanied  by  actual 
tender  (fc)  <5f  the  amount  due  to  him,  be  sufficient  to  prevent 
a  Bale  (7).  Whilst  anything  remains  due  on  the  security, 
a  mortgagee  may  pursue  all  his  remedies  concurrently  (m] ; 
and  may  do  so  in  the  same  action,  and  may  at  the  same- 
time  obtain  personal  judgment  for  the  debt  and  judgment 
for  foreclosure  (w) ;  but  where  on  a  sale  he  allows  his  agent 
to  receive  the  sale  moneys,  he  cannot,  if  they  are 
misapplied  or  lost,  sue  the  mortgagor  for  the  mortgage 
debt  (a).  If  acting  in  good  faith,  a  mortgagee  can  only 


(fl)  See  note  (A),  previous  page. 

(i)  Dicker  v.  Angentein,  (1876)  3  Ch.  D.  600;  43  L.  J.  Ch.  754. 
See  Selwyn  \.  Gar/it,  (1888)  38  Ch.  D.  673;  Barker  v.  IlUngworth,  1908. 
2  Ch.  20. 

(k)  A  tender  may  be  made  under  protest:    Greenwood  v.   Stitcliffe, 

1892,  1  Ch.  1;  61  L.  J.  Ch.  59;   but  not  by  cheque  to  the  mortgagee's 
solicitor,  who  has  no  authority  to  receive  payment  in  this  form:  Slumber g 
v.  Life  Interests,  $c.  Corp.,  1897,  1  Ch.  171;  66  L.  J.  Ch.  127;  1898. 
1  Ch.  27;  67  L.  J.  Ch.  118. 

(I)  See  Matthie  v.  Edwards,  (1846)  2  Coll.  465;  on  app.,  11  Jur. 
761;  Grugeon  v.  Gerrard,  (1840)  4  Y.  &  C.  119.  Money  paid  for 
expenses  by  mortgagor  to  mortgagee's  solicitor,  under  a  threat  of  an 
exercise  of  a  power  of  sale,  but  not  really  due,  may,  it  seems,  be  recovered 
at  law:  Close  v.  Phipps,  (1844)  7  Man.  &  G.  586. 

(in)  Lockhart  v.  Hardy,  (1846)  9  Beav.  349;  15  L.  J.  Ch.  347;  Cockelt 
v.  Bacon,  (1852)  16  Beav.  158;  Dymond  v.  Croft,  (1876)  3  Ch.  D.  512; 
45  L.  J.  Ch.  604;  Coote,  9th  ed.  p.  895. 

(»)  Dymond  v.  Croft,  sup.;  Farrer  v.  Lacey  Hartland,  (1885)  31 
Ch.  D.  42;  55  L.  J.  Ch.  149.  The  order  prevents  another  action  being- 
brought  for  the  interest  on  a  specially  endorsed  writ:  Poulett  v.  Hill, 

1893,  1  Ch.  277;  62  L.  J.  Ch.  466.     Where  a  puisne  mortgagee,  against 
whom  judgment  for  foreclosure  has  been  obtained,  makes  a  proper  offer 
to  disclaim,  the  plaintiff  is  entitled  to' no  further  costs  against  him: 
Greene   v.    Potter,   (1882)   22   Ch.   D.   566;  52   L.   J.   Ch.   470;   Cootet. 
9th  ed.  pp.  1212,  1213. 

(0)  Palmer  v.  Hendrie,  (1860)  28  Beav.  341;  Pudge  v.  Bichens,  (1873> 
L.  R.  8  C.  P.  358;  42  L.  J.  C.  P.  127. 
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be  stopped  by  tender  of  principal,  interest,  and  costs  (pi);      Chap.  H. 

and  it  would  require  a  very  strong  case  to  induce  the  Court  - 

to  restrain  an  intended  sale  by  a  mortgagee  under  special 

conditions,  on  the  ground  of  their  undue  stringency  (5); 

but  of  course  if  the  sale  be  clearly  oppressive,  as  e.g.,  where 

the  mortgagee  overstates  the  amount  of  his  debt,  and  thus 

deters  the  person  entitled  to  redeem  from  paying  it  off,  the 

Court  will  interfere  (r).     The  established  rule  is  that  the 

Court  will  only  stay  a  sale  on  tender  of  what  the  mortgagee 

swears  to  be  due  (s) ;  but  if  it  is  clear  on  the  surface  that 

less  is  due  than  the  sum  to  which  the  mortgagee  swears, 

and  tender  is  made  of  what  is  manifestly  due,  the  Court 

will  restrain  a  sale  (£).     And  the  Court  will  always  restrain 

a  sale,  if  the  mortgagee  holds  a  fiduciary  relationship  towards 

the  mortgagor  (w). 

Where  an  estate  in  mortgage  is  contracted  to  be  .sold  Sale  by 
by     persons     claiming     the     equity    of    redemption,    and  requ^tffor* 

difficulties  arise  upon  the  title  subsequent  to  the  mortgage,  purpose  of 
*  .        clearing  a 

it  often  happens  that  the  mortgagee  is  requested  to  exercise  title. 

his  power  of  sale  for  the  purpose  of  getting  rid  of  the 
difficulty;  and  doubts  have  been  expressed  whether  the 
mortgagee  can  safely  comply  with  the  request  (x).  Assum- 
ing that  the  power  is  exercisable  according  to  its  terms, 
it  is  clear  that  no  valid  objection  can  be  made  to  such  an 
arrangement,  motive  being  immaterial  in  the  exercise  of 
a  legal  right.  A  person  taking  merely  that  which  belongs 
to  him,  by  means  of  the  .security  which  he  has  contracted 

O)  Paynter  \.  Carew,  (1854)  Kay,  Ap.  xxxvi.;  23  L.  J.  Ch.  596; 
Coote,  9th  ed.  pp.  735,  743. 

(?)  Kershaw  v.  Kalow,  (1855)  1  Jur.  N.  S.  974;  Coote,  9th  ed. 
pp.  524 — 525. 

(>•)  Jenkins  v.  Jones,  (1860)  2  Gif.  99;  29  L.  J.  Ch.  493;  and  cf. 
Prichard  v.  Wilson,  (1864)  10  Jur.  X.  S.  330;  3  N.  R.  350. 

(«)  Hill  v.  Kirkwood,  (1&80)  28  W.  R.  358. 

(0  Hickson  v.  Darlow,  (1883)  23  Ch.  D.  690;  52  L,  J.  Ch.  453. 

(u)  Macleod  v.  Jones,  (1883)  24  Ch.  D.  289;  53  L.  J.  Ch.  145;  Coote, 
9th  cd.  pp.  525—526. 

(a;)  The  mortgagor  cannot  purchase  from  the  mortgagee  so  as  to  defeat 
the  second  mortgagee:  Otter  v.  Lord  Vaux,  (1856)  6  D.  JVT.  &  G.  638; 
26  L.  J.  Ch.  129;  see  Far.  Pow.  3rd  ed.  p.  634. 
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CSect  2*      ^or'  ^oes  not  ac^  *mPr°Perly  iQ  so  doing,  merely  because 

one  principal  reason  for  his  calling  in  the  money  is  a  wish 

to  benefit  another  person . 

Trustees  may       By  B.  23  (1)  of  the  T.  Act,  1925,  trustees  may,  instead 
a™ent«.  of  acting  personally,  employ  and  pay  an  agent,  whether 

a  solicitor  or  other  person,  to  do  any  act  required  to  be 
done  in  the  trust,  including  the  receipt  and  payment  of 
money,  and  are  not  to  be  responsible  for  the  default  of  any 
such  agent  if  employed  in  good  faith.  And  bysub-s.  (3), 
without  prejudice  -to  jsuch  general  jpower  of  appointing 
agents,  a  trustee  may  appoint  a  solicitor  to  be  his  agent 
to  receive  and  give  a  discharge  for  any  money  or  valuable 
consideration  or  property  receivable  by  the  trustee  under 
the  trust,  by  permitting  the  solicitor  to  have  the  custody 
of,  and  to  produce,  a  deed  having  in  the  body  thereof  or 
endorsed  thereon  a  receipt  for  such  money  or  valuable 
consideration  or  property,  the  deed  being  executed,  or  the 
endorsed  receipt  being  signed,  by  the  person  entitled  to 
give  a  receipt  for  that  consideration;  and  a  trustee  is  not 
to  be  chargeable  with  breach  of  trust  by  reason  only  of 
his  having  made  any  such  appointment;  and  the  production 
of  any  such  deed  by  the  solicitor  is  to  have  th)e  same 
effect  as  if  the  person  so  appointing  had  not  been  a  trustee. 
And  a  trustee  may  also  appoint  a  banker  or  solicitor  to 
be  his  agent  to  receive  money  payable  under  a  policy  of 
insurance  by  permitting  the  banker  or  solicitor  to  produce 
the  policy;  with  a  receipt  signed  by  the  trustee.  But  nothing 
in  the  sub-section  is  to  exempt  a  trustee  from  liability,  in 
case  he  permits  any  money  or  property  to  remain  under 
the  control  of  the  banker  or  solicitor  for  a  period  longer 
than  reasonably  necessary  to  enable  the  banker  or  solicitor 
to  pay  or  transfer  the  same  to  the  trustee. 

Sale  with  It    seems   to    be    doubtful   whether,    when    a  power  is 

consent,  what  ,  .  .  .  .  •  «    i  i 

consent  exercisablo    only    with    a    specified     consent    a    general 

sufficient.        prospective  consent  is  sufficient  («/);  but  it  would  seem  that 

consent    given    after  the  execution  of  the  power  may  be 

(y)  See  Hawkini  v.  Kemp,  (1803)  3  Ea.  410,  427. 
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sufficient  (2).  .Where  consent  in  writing  is  required,  a  Chap. II. 
parol  consent,  even  though  followed  by  an  act  of  part 
performance  by  the  consenting  party,  will  not  be 
sufficient  (a).  If  the  power  is  only  exercisable  with  the 
consent  of  named  persons,  and  one  of  them  dies,  the  power 
is  gone  (&);  but  where  the  consent  of  a  class  is  required, 
it  seems  doubtful  whether  the  death  of  one  of  the  number 
destroys  the  power  (c) .  Probably  the  power  is  destroyed 
by  the  death  of  any  member  of  the  class  after  the  event 
has  happened  on  the  occurrence  of  which  the  class  is  to 
be  ascertained .(d),  but  not  by  a  death  before  that  event, 
or  before  the  power  can  be  exercised  (e) . 

.Where  the  '  power  is  annexed  to  an  office,  the  persons  Powers 
who  fill  the  office  at  the  time  of  execution  can  exercise  the 
power ,(/);  it  is  a  question  of  intention  whether  the  power 
is  given  to  the  person  or  annexed  to  the  office  (g}.  "  Every 
power  given  to  trustees  which  enables  them  to  deal  with  or 
affect  the  trust  property  is  primd  facie  given  to  them  ex 
officio  as  an  incident  of  their  office,  and  passes  with  their 
office  to  the  holder  or  holders  ther.eof  for  the  time  being. 
Whether  a  power  is  so  given  ex  officio  or  not  depends  in 
each  case  on  the  construction  of  the  document  giving  it, 
and  little  regard  is  now  paid  to  such  minute  differences 
as  those  between  'my  trustees,'  'my  trustees  A.  and  B.,' 
and  'A.  and  B.  my  trustees';  the  testator's  reliance -on 
the  individuals  to  the  exclusion  of  the  holders  of  the  office 
for  the  •  time  being  must  be  expressed  in  clear  and  apt 
language"  (ft). 

(2)  Offren  v.  Harman,  (1859)  1  D.  F.  &  J.  253;  29  L.  J.  Ch.  307; 
A.-G.  v.  Sitwell,  (1835)  1  Y.  &  C.  559,  582;  5  L.  J.  N.  S.  Ex.  Eq.  86; 
Wiles  v.  Gresham,  (1854)  2  Dr.  258. 

(a)  Phillips  v.  Edwards,  (1864)  33  Beav.  440. 

(&)  Atwaters  v.  Birt,  (1601)  Cro.  Eliz.  856;  Far.  Pow.  3rd  ed. 
pp.  161—162. 

(e)  Far.  Pow.  3rd  ed.  p.  515. 

(«Q  See  Sykes  v.  Sheard,  (1863)  2  D.  J.  &  S.  6;  33  L.  J.  Ch.  181; 
and  cf.  Jefferys  v.  Marshall,  (1871)  19  W.  R.  94.  See  now  the  L.  P. 
Act,  1925,  s.  26  (1).  (e)  Co.  Litt.  113  a;  Vincent  v.  Lee,  ib. 

(/)  Brassey  v.  Chalmers,  (1852)  16  Beav.  233. 

(g)  Far.  Pow.  3rd  ed.  p.  516. 

(A)  Per  Farwell,  J.,  Re  Smith,  1904,  1  Ch.  139,  144;  73  L.  J.  Ch.  74. 
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Chap.  II. 
Sect.  2. 

Consents  on 
behalf  of 
lunatics. 

Powers  of 
tenant  for 
life  not 

assignable. 


A  consent  is  not  necessarily  invalid  because  it  benefits 
the  consenting  party  (i).  In  the  case  of  a  lunatic,  the 
committee  may  consent  by  order  of  the  judge  (ifc). 

By  s.  104  (1)  of  the  S.  L.  Act,  1925  (taking  the  place, 
of  8.  50  of  the  S.  L.  Act,  1882),  the  powers  of  a  tenant 
for  life  are  not  capable  of  assignment  or  release,  .and  do 
not  pass  to  a  person,  by  operation  of  law  or  otherwise, 
as  assignee  ,of  a  tenant  for  life,  but  remain  exercisable 
by  the  tenant  for  life  notwithstanding  any  assignment; 
and  a  contract  by  a  tenant  for  life  not  to  exercise  his- 
powers  under  the  Act  is-  void.  Where  an  assignment  for 
value  of  the  interest  of  the  tenant  for  life  is  made  after 
the  commencement  of  the  Act,  the  consent  of  the  assignee 
is  not  requisite  to  the  exercise  of  the  tenant  for  life's  powers 
under  the  Act  (Z) ;  but  the  assignee  is  to  be  entitled  vto 
the  same  or  the  like  estate  or  interest  in  or  charge  on  the 
land,  money,  or  securities  for  the  time  being  representing  the 
property  comprised  in  the  assignment,  as  he  had  by  virtue 
of  the  assignment  in  such  property  (m) . 

Where  an  assignment  for  value  of  the  interest  of  a  tenant 
for  life  has  been  made  before  the  commencement  of  the 
S.  L.  Act,  1925,  s.  104  is  to  operate  without  prejudice 
to  the  rights  of  the  assignee,  excepting  that  unless  the 
assignee  is  actually  in  possession  his  consent  is  not  to  be 
requisite  for  the  making  of  leases  (w).  And  where  such 
an  assignment  for  value  has  been  made  before  the  commence- 
ment of  the  Act,  then  on  the  exercise  by  the  tenant  for  life 
of  any  powers  conferred  by  the  Act,  a  purchaser  is  not 
to  be  concerned  to  see  or  inquire  whether  the  consent  of 
the  assignee  has  been  obtained  (o). 

Where  by  assignment  or  otherwise  a  tenant  for  life  has 
ceased  to  have  any  substantial  interest  in  the  settled  land, 

(0  Clark  v.  Seymour,  (1834)  7  Si.  67. 

(*)  Lunacy  Act,  1800,  ss.  120  (1),  128;  and  see  8.  26  (2)  of  the 
L.  P.  Act,  1925. 

(?)  It  was  otherwise  under  the  Act  of  1882. 

(AM)  Snb-s.  (4).  (/»)  Sub-s.  (3). 

(o)  Sub-s.  (5). 
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the  Court,  on  certain  conditions,  has  power  to  make  an  t 

order  authorising  the  trustees  to  exercise  on  his  behalf  the 
powers  of  a  tenant  for  life  under  the  S,  L.  Act,  1925  (p). 

As  a  general  rule,  a  power  of  or  trust  for  sale,  out  and  Power  of  sale, 
out,  for  a  purpose  or  with  an  object  beyond  the  raising  Tuth^risesa 
of  a  particular  charge,  does  not  authorise  a  mortgage;  .but  mortgage. 
where  it  is  for  raising  a  particular  charge,  and  the  estate 
itself  is  settled  or  devised  subject  to  that  charge,  there  it 
may  be  proper  under  the  circumstances  to  raise  the  money 
by  mortgage;  which  will  then  be  supported  as  a  conditional 
sale  (g).  On  the  other  hand,  a  restriction  against  raising 
a  sum  of  money  by  sale  of  an  estate  has  been  held  also 
to  preclude  a  mortgage  (r)  .  A  lease  was,  primd  facie,  not 
within  the  scope  of  a  trust  for  sale  (s).  But  where  .pro- 
perty held  under  one  lease  is  put  up  for  sale  in  lots  by 
a  trustee,  the  usual  practice  may  be  adopted  of  providing 
in  the  conditions  that  if  all  the  property  is  -sold,  the 
purchaser  of  the  lot  largest  in  value  shall  take  an  assignment 
of  the  lease  and  execute  underleases  to  the  purchasers  of 
the  other  lots,  and  that  if  any  lot  is  not  sold  the  vendor; 
will  grant  underleases  to  the  respective  purchasers  of  the 
lots  sold  (£)..  "  I  may  take  it,"  said  Homer,  L.  J.,  "  that 
an  underlease  in  substance  is  not  justified;  but  where  an 
underlease  is  a  pure  matter  ,of  a  conveyancer's  expedient, 
a  method  of  conveyancing  for  carrying  out  a  sale,  then  I 
cannot  see  that  there  is  any  valid  objection  to  it"  (M). 

By  the  T.  Act,  1925,  s.  16,  it  is  provided  that  where 
trustees  are  authorised  to  pay  or  apply  capital  money  for 
any  purpose  or  in  any  manner,  they  shall  have  power  to  raise 

O)  S.  24. 

(?)  See  Strouffhill  v.  Anstey,  (1852)  1  D.  M.  &  G.  at  p.  645;  22 
L.  J.  Ch.  130;  Page  v.  Cooper,  (1853)  16  Beav.  396;  Far.  Pow.  3rd  ed. 
102;  Re  Bellinger,  18.98,  2  Ch.  534;  67  L.  J.  Ch.  580. 

(r)  Bennett  v.  Wyndham,  (1857)  23  Beav.  521,  but  qu.  See  this  case 
explained  in  Havelock  v.  H.,  (1881)  17  Ch.  D.  814,  815. 

(s)  Evans  v.  Jackson,  (1836)  8  Si.  217;  Oceanic  Steam  Navigation 
Co.  v.  Sutherberry,  (1880)  16  Ch.  D.  236.  See  now  s.  28  (1)  of  the 
L.  P.  Act,  1925. 

(0  Re  Judd  and  Poland's  Contract,  1906,  1  Ch.  684. 

(«)  1906,  1  Ch.  p.  690. 
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C^>t-  **•  the  money  required  by  sale,  conversion,  calling  in,  or 
mortgage  of  all  or  any  part  of  the  trust  property  in  posses- 
sion. The  section  applies  notwithstanding  anything  to  the 
contrary  contained  in  the  instrument  creating  the  trust, 
but  does  not  apply  to  trustees  of  property  held  for  charitable 
purposes  (#),  or  to  trustees  of  a  settlement  for  the  purposes 
of  the  S.  L.  Act,  1925,  not  being  also  the  statutory, 
owners  («/). 

Sections.  (3)  The  price. 

AS  to  the  oon-  The  general  rule  has  been  that  trustees  should  sell  for 
they  mufct  sell  a  gross  sum  of  money,  unless  any  other  consideration  is 
for  gross  sum.  specially  authorised;  for  instance,  a  sale  in  consideration 
of  a  rent-charge  (z)  or  annuity  was  formerly  invalid  (a] ; 
but  a  mortgagee,  selling  under  a  general  power  of  sale,  may, 
allow  a  part  of  the  purchase-money,  of  course  not  exceeding 
the  amount  due  on  the  security,  to  remain  on  mortgage  of  the 
estate,  provided  that  he  debits  himself  in  account  with  the 
mortgagor  with  the  whole  price,  and  the  sale  and  mortgage 
are  distinct  transactions  (&).  Owners  under  the  L.  O.  C. 
Act,  whether  owners  in  fee  or  under  disability,  may  sell 
in  consideration  of  an  annual  rent-charge  (c). 

Sect.  10  (2)  of  the  T.  Act,  1925,  provides  .(in  effect) 
that  on  a  sale  for  an  estate  in  fee  simple  or  for  a  term 
having  at  least  500  years  to  run,  by  trustees  or  by  a  tenant 
for  life  or  statutory  owner,  two  thirds  of  the  purchase- 
money  may  (in  cases  where  the  proceeds  are  liable  to  be 
invested)  be  left  on  mortgage  of  the  land  sold. 

Sales  under          Sect.  39  of  the  S.  L.  Act,  1925,  provides  jthat,  save  as 
1926^  thereinafter  provided,  every  sale  shall  be  made  for  the  best 

(x)  But  see  now  s.  29  of  the  S.  L.  Act,  1925. 

(y)  T.  Act,  1925,  s.  16  (2). 

(r)  Bead  v.  Shaw,  (1807)  Sng.  Pow.  8th  ed.  953. 

(a)  Reid  v.  Shergold,  (1805)  10  Ves.  381. 

(b)  Davey  v.  Dvrrant,   (1857)   1   D.   &  J.   535;  26  L.  J.  Ch.  830; 
Thurlow  v.  Mackeson,  (1868)  L.  B.  4  Q.  B.  97;  38  L.  J.  Q.  B.  57; 
Beltyes  v.  Maynard,  (1883)  31  W.  R.  461. 

(c)  Sa.  1,  2. 
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consideration  in  money  that  can  reasonably  be  obtained;  Chap.  II. 
but  a  sale  may  be  made  in  consideration  wholly  or  partially  - 
of  a  perpetual  rent,  or  a  terminable  rent  consisting  of 
principal  and  interest  combined,  to  be  secured  upon  the 
land  sold.  The  rent  reserved  on  any  such  sale  shall  ibe 
the  best  rent  that  can  be  reasonably  obtained,  regard  being 
had  to  the  circumstances  of  the  case.  The  consideration 
on  a  sale  to  a  company  incorporated  by  special  Act  of 
Parliament  may,  with  the  consent  of  the  tenant  for  life, 
consist,  wholly  or  in  part,  of  fully-paid  securities  of  any 
description  of  the  company  (d). 

Trustees  should  use  all  reasonable  diligence,  as  if  the  Valuation, 
estate  were  their  own,  to  obtain  a  fair  price  (e);  and,  there- 
fore, should  ascertain  its  value,  even  at  the  expense  of 
a  valuation,  where  circumstances  seem  to  render  that  course 
expedient  (/);  but  they  are  not  justified  in  agreeing  to 
sell,  at  a  price  to  be  fixed  by  valuation,  or  in  any  other 
manner,  as  that  would  be  delegating  their  power.  The 
price,  whatever  means  they  may  take  of  ascertaining  what 
it  ought  to  be,  must  eventually  be  determined  by  a  free 
exercise  of  their  own  judgment.  Trustees  are  not  justified 
in  entering  into  an  agreement  with  an  intending  purchaser, 
giving  him  a  future  option  to  purchase  at  a  fixed  price  (g] . 
By  the  S.  L.  Act,  1925,  however,  a  tenant  for  life  may, 
either  with  or  without  consideration,  grant  by  writing  an 
option  to  purchase  or  take  a  lease  of  the  settled  land  or  any 
part  thereof,  at  a  price  or  rent  fixed  at  the  time  of  granting 
the  option  (/&) ;  every  such  option  to  be  made  exercisable 

(d)  Sub-s.  (5). 

0)  See  L.  C.  C.  Act,  1845,  as.  10,  11,  as  amended  by  the  L.  O.  C. 
Acts  Amend.  Act,  1850;  Ord  v.  Noel,  (1820)  5  Mad.  438,  440;  and  see 
Mortlock  v.  Butter,  (1804)  10  Ves.  309;  Sug.  14th  ed.  61;  Harper  v. 
Hayes,  (1860)  2  D.  F.  &  J.  542. 

(/)  See  Campbell  v.  Walker,  (1800)  5  Ves.  680;  Conolly  v.  Parsons, 
3  Ves.  p.  627,  n.  (a). 

(g)  Clay  v.  Rufford,  (1852)  5  De  G.  &  S.  768;  Oceanic  Steam  Naviga- 
tion Co.  v.  Sutherberry,  (1880)  16  Ch.  D.  236;  50  L.  J.  Ch.  308;  and 
see  Johnson  v.  Clarke,  1928,  Ch.  p.  858. 

(A)  S.  51  (1).  This  is  an  enlargement  of  the  power  conferred  by  the 
S.  L.  Act,  1889,  of  inserting  an  option  for  purchase  in  a  building  lease. 
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Ch*p.  II.  within  an  agreed  number  of  years  not  exceeding  ten  (t). 
-  And  by  s.  4Q  (2)  of  the  S.  L.  Act,  1925,  a  sale  of  land 
may  be  made  subject  to  a  stipulation  that  any  timber  or 
other  trees  on  the  land  sold  or  any  fixtures  shall  be  taken 
by  the  purchaser  at  a  valuation.  It  is  important  to  bear 
in  mind  that  under  s.  28  (1)  of  the  L.  P.  Act,  1925,  trustees 
for  sale  have  the  powers  conferred  by  the  S.  L.  Act,  1925, 
upon  a  tenant  for  life. 

Price  under         Under  the  L.  C.  C.  Aot,  1845,  statutory  owners  have  no 
1845.  '  power  to  fix  the  price;  .this  must  be  determined  either  by 

a  jury,  or  arbitration,  or  valuation  (fc).  Where  a  satis- 
factory title  cannot  be  made,  the  company  should  go  <  to 
a  jury;  and  they  then  get  a  price  fixed  which  binds  the 
true  owner,  whoever  he  may  be  (Z) ;  unless  the  person 
contracting  to  sell  to  the  company  has  no  title  at  all,  or 
a  positively  bad  title  (m).  If,  however,  the  land  is  being 
acquired  by  a  Government  Department  or  a  local  or  public 
authority  (raw),  then  under  s.  1  of  the  Acquisition  of  Land, 
&c.  Act,  1919,  questions  of  disputed  compensation  or  as  to 
the  apportionment  of  rent  must  be  referred  to  one  of  the 
panel  of  official  arbitrators;  and  by  s.  9,  where  the  land  is  so 
acquired  at  the  value  certified  by  the  official  arbitrator,  the 
price  is  deemed  to  be  the  best  that  could  reasonably  be 
obtained. 


Competition,  If  a  trustee  offers  property  for  sale  by  private  contract, 
promote.  and  there  are  rival  bidders  for  it,  he  ought  to  promote 
competition  between  them;  but  he  is  under  no  obligation 
to  recede  from  his  acceptance  of  an  offer,  in  order  to  entertain 
a  higher  bid  (n).  And  as  a  general  rule,  fiduciary  vendors, 
selling  by  auction,  and  using  all  proper  precautions  to  effect 
an  advantageous  sale,  incur  no  responsibility  if  the  estate 

(i)  Sub-s.  (2). 
(*)  8.  9. 

(0  Ss.  76,  77;  Douglass  v.  L.  $  AT.  W.  R.  Co.,  (1857)  3  K.  &;  J. 173. 
(m)  Wellt  v.   Chdmtford   Local  Board,   (1880)    15  Ch.   D.    108;    49 
L.  J.  Ch.  827. 

(mm)  For  definition  of  "  public  authority,"  sec  s.  12  (2). 
(«)  See  Harper  v.  Hayes,  (1860)  2  D.  F.  &  J.  542. 
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sells  below  its  value:   and  Equity  will  help  the  .purchaser  Chap.  II. 

.    ,  .    ,          ...  Sect.  :i. 
in  his  bargain  (o; . 


,Where  estates  are  vested  in  trustees  in  truest  to  sell  at  Contract  by 
the  request  of  the  tenant  for  life  of  the  proceeds  it  may 
be  convenient  for  the  tenant  for  life,  who  has  the  strongest 
motive  for  obtaining  the  highest  possible  price,  to  enter* 
into  a  conditional  contract  of  sale,  and  subsequently  obtain 
the  assent  of  the  trustees,  after  they  have  satisfied  themselves 
that  the  proposed  purchase-money  will  be  sufficient.  And 
a  trustee  capriciously  refusing  to  adopt  a  contract  so  entered 
into,  has  been  fixed  with  the  costs  of  a  suit  for  removing 
him  from  the  trust  (p] . 


(4)  General  points  relating  to  sales  ~by  fiduciary  vendors.       Section  4. 


Subject    to    express-   stipulation,  fiduciary  vendors  must  General 
show  a  marketable  title — that  is,  a  title  which  may  be  forced 
on   an   unwilling   purchaser  (q) — and   are   in    all   respects 
liable  to  a  purchaser  as  if  they  were  absolute  and  beneficial 
owners  (r) ;  except  that,  ordinarily,  they  only  enter  into  the  as  to  cove- 
covenant  against  incumbrances  implied  by  their  conveying 
as  trustees  (s) .     Their  liability  extends  to  costs  in  an  action  and  costs. 
for  specific  performance  (£);  they  have,  however,  a  general 
right,    except    in  cases-  of  neglect  (u)  or  misbehaviour,  to 
recover  such  costs  from  the  estate  of  their  beneficiaries  (#). 

(o)  Ord  v.  Noel,  (1820)  5  Mad.  440.  See  above,  p.  65;  and  see  the 
T.  Act,  1925,  ss.  12  and  13,  and  the  L.  P.  Act,  1925,  s.  106  (3). 

(p)  Palairet  v.  Carew,  (1863)  32  Beav.  at  p.  568;  32  L.  J.  Ch.  508. 

(?)  See  Pyrke  v.  Waddingham,  (1852)  10  Ha.  at  p.  8;  and  see  com- 
ments on  this  case  in  Mullings  v.  Trinder,  (18-70)  10  Eq.  449;  39  L.  J. 
Ch.  833;  Hamilton  v.  Buckmaster,  (1866)  3  Eq.  323;  36  L.  J.  Ch.  58. 

(r)  Sug.  14th  ed.  69;  White  v.  Foljambe,  (1805)  11  Ves.  at  p.  343; 
M'Donald  v.  Hanson,  (1806)  12  Ves.  277. 

(*)  Worley  v.  Frampton,  (1846)  5  Ha.  560;  16  L.  J.  Ch.  102.  Joint 
tenants — who,  as  such,  are,  by  s.  36  (1)  of  the  L.  P.  Act,  1925,  trustees 
for  sale — generally  convey  as  beneficial  owners.  See  General  Conditions 
(1926),  issued  by  the  Law  Society,  No.  26  (2). 

(0  Edwards  v.  Harvey,  (1810)  G.  Coop.  40;  Hill  v.  Mayan,  (1818) 
2  Moll.  460. 

(«)  See  Peers  v.  Ceeley,  (1852)  15  Beav.  209. 

(*)  See  s.  30  (2)  of  the  T.  Act,  1925. 
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Sect.  4. 

Sale  by 
solvent  or 
surviving 
partner  on 
bankruptcy 
or  death  of 
co-partner. 


If  one  of  two  partners  become  ^bankrupt,  the  solvent 
partner,  in  winding  up  the  affairs  of  the  partnership,  has  a 
right  to  sell  the  partnership  property  to  pay  the  partnership 
debts  («/) .  But  this  power  is  an  authority  personal  to  him 
in  his  capacity  of  partner,  which  he  may  exercise  in  that 
capacity,  but  cannot  transfer  to  another  (2).  So,  on  the 
death  of  a,  partner,  in  the  absence  of  any  special  provision  to 
the  contrary  in  the  articles,  the  surviving  partner  seems 
to  be  able  to  sell,  and  to  make  a  good  title  to  the  real 
estate  of  the  firm  (a);  but  it  is  expedient  that  the  convey- 
ance to  the  partners  should  be  framed  so  as  to  prevent 
the  concurrence  of  the  beneficiaries  being  required. 


Injunction 
to  restrain 
sale  by. 


It  is  only  upon  strong  grounds,  and  where  irreparable 
injury  is  likely  to  be  sustained  by  the  parties  interested,  or 
a  clear  breach  of  trust  is  about  to  be  committed,  that  ,the 
Court  will,  by  injunction,  stop  an  intended  sale  by  fiduciary 
vendors  (&). 


Trustee,  if  a  person,  either  rightfully  or  wrongfully,  assumes  to  act 

actiug  as  .  .  . 

such,  without  as  a  trustee  for  sale,  and  in  that  character  signs  a  receipt  ior 
authority.        purchase-money,  he  will  be  answerable  for  it,  whether  he 
receives  it,  or  allows  it  to  be  received  by  a  stranger  (c) . 


Mortgagee 
holding 
surplus 
purchase- 
money. 


A  mortgagee  who  sells-  under  a  power  of  sale,  ,and 
improperly  retains  the  surplus  purchase-money  uninvested, 
is  chargeable  with  simple  interest  (d)  on  such  surplus,  but 
not  if  he  retains  it  in  consequence  only  of  disputes  between 
subsequent  incumbrancers  (e).  The  safest  course  to  adopt 


(y)  Fox  v.  Hanbury,  (1776)  Cowp.  445. 

(2)  Fraser  v.  Kershaw,  (1856)  2  K.  &  J.  501;  25  L.  J.  Ch.  445. 

(a)  Partnership  Act,  1890,  s.  20  (2);  and  see  the  L.  P.  Act,  1925, 
s.  36,  as  amended  by  the  L.  P.  (Amend.)  Act,  1926. 

(J)  See  Ex  p.  Montgomery.  (1823)  1  Gl.  &  J.  338;  Marshall  v. 
Sladden,  (1849)  7  Ha.  428;  Kershaw  v.  Kalow,  (1855)  1  Jur.  N.  S. 
974;  Dance  v.  Goldingham,  (1873)  8  Ch.  902;  42  L.  J.  Ch.  777.  ( 

(o)  Rackham  v.  Siddall,  (1849)  1  M.  &  G.  607;  Pearce  v.  P.,  (1856) 
22  Beav.  248;  25  L.  J.  Ch.  893;  Hennessey  v.  Bray,  (1863)  33  Beav.  96. 

(<f)  Charles  v.  Jones,  (1887)  35  Ch.  D.  544;  Eley  v.  Bead,  (1897)  76 
L.  T.  39. 

(«)  Matthiion  v.  Clark,  (1855)  4  W.  R.  30;  25  L.  J.  Ch.  29. 
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in  such  a  case  would  be  to  pay  the  money  into  Court  under 


the  T.  Act,  1925,  s.  63.     And  a  mortgagee,  who  sells  with  - 


notice  (/)  of  subsequent  incumbranoes,  is  liable  to  the  later 
mortgagees  if  he  allows  the  surplus  purchase-money  to  get 
into  the  hands  of  the  mortgagor  (g}. 

Trustees  for  sale  will  be  allowed  in  their  accounts  any  Trustees 
sums  which,  in  the  exercise  in  good  faith  of  their  discretion. 
and  acting  under  competent  (advice,  they  may  have  paid 
in  order  to  effect  a  sale,  e.g.  in  satisfaction  of  a  doubtful 
claim  .(&)  . 

A  trustee  for  sale,  being  a  solicitor,  or  even  one  of  several  Pr°fit  from 
trustees  professionally  employed  by  his  co-trustees  (i), 
cannot,  nor  can  the  firm  of  w^hich  he  is  a  partner,  unless 
expressly  authorised  by  the  trust  instrument  (fc),  charge  his 
beneficiaries  with  any  costs  other  than  .costs  out  of  pocket; 
and  the  same  rule  applies  as  against  auctioneers  (Z);  and 
a  mortgagee,  (rw)  was  formerly  considered  for  this  purpose 
to  be  a  trustee  for  the  mortgagor  within  the  stringency  of 
the  rule  (TO).  But  an  auctioneer  or  a  broker,  who  is  a 
mortgagee,  may,  it  appears,  deduct  his  commission  if  he 

(/)  See  as  to  notice,  ss.  197  and  198  of  the  L.  P.  Act^  1925,  and  as.  5, 
7,  9  and  13  of  the  L.  C.  Act,  1925. 

(0)  West  London  Bank  v.  Reliance  Society,  (1885)  29  Ch.  D.  954; 
54  L.  J.  Ch.  1081. 

(A)  Forshaw  v.  Eigginson,  (1857)  8  D.  31.  &  G.  827;  26  L.  J.  Ch. 
342;  and  see  the  T.  Act,  1925,  ss.  15  and  30. 

(0  'Broughton  v.  B.,  (1855)  5  D.  M.  &  G.  160;  25  L.  J.  Ch.  250; 
Lewin,  13th  ed.  257;  Re  Doody,  1893,  1  Ch.  at  p.  134;  62  L.  J.  Ch.  14. 

(*)  See  Clarkson  v.  Robinson,  1900,  2  Ch.  722;  69  L.  J.  Ch.  859,  as 
to  the  construction  of  a  power  to  charge  all  usual  professional  or  other 
charges;  Re  Fish,  1893,  2  Ch.  413. 

(Z)  Douglas  v.  Archbutt,  (1858)  2  D.  &  J.  148;  27  L.  J.  Ch.  271. 

(m)  See  now,  as  to  costs  of  solicitor  mortgagees,  the  Mortgagees'  Legal 
Costs  Act,  1895;  and  as  to  the  construction  of  the  Act,  Day  v.  Kelland, 
1900,  2  Ch.  745;  70  L.  J.  Ch.  3.  A  solicitor  who  negotiates  a  loan  on 
a  mortgage  to  himself  is  entitled  to  the  scale  fee:  Re  N  orris,  1902,  1  Ch. 
741;  71  L.  J.  Ch.  187. 

(n)  Matthison  \.  Clarke,  (1854)  3  Dr.  3;  24  L.  J.  Ch.  202;  Kirkman 
v.  Booth,  (1848)  11  Beav.  273;  18  L.  J.  Ch.  25;  Re  Doody,  1893,  1  Ch. 
129;  62  L.  J.  Ch.  14;  Eyre  v.  Wynn-3lackenziet  1894,  1  Ch.  218;  63 
L.  J.  Ch.  239. 
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Chap.  II. 
Sect.  4. 


sells  under  the  direction  of  the  Court  (o),  and  the  partner 
of  a  solicitor  mortgagee  acting  for  him  might,  it  seems, 
apart  from  the  Mortgagees'  Legal  Costs  Act,  1895,  receive 
remuneration  (p).  A  trustee  may,  before  he  accepts  the 
trust,  stipulate  for  a  remuneration  for  hie  services;  but 
there  must  be  no  undue  pressure  on  his  part,  and  any  bargain 
of  this  sort  is  discouraged  by  the  Court  (q) . 


Section  5. 

Investment 
in  land. 


(5)  Purchases  by,  trustees. 

Trustees  are  not,  apart  from  the  XS.  L.  Act,  justified  in 
investing  trust  money  in  the  purchase  of  real  estate,  unless 
specially  authorised  so  to  do  by  the  instrument  creating  the 
trust  (r);  nor  will  the  Court  compel  them  to  exercise  a 
mere  discretionary  power  of  so  investing  (s);  but,  where 
the  power  is  so  worded  as  to  be  equivalent  to  a  trust  to  invest 
upon  a  specified  request  being  made,  they  are  bound  to 
act  upon  it,  though  the  result  may  be — as-  in  the  case  of  a 
purchase  of  leaseholds — to  benefit  the  requisitionist  at  the 
expense  of  other  beneficiaries-  (£),  and  though  the  trustees 
so  purchasing  are  bound,  as  between  themselves  and  the- 
vendor,  to  enter  into  the  ordinary  covenants  to  pay  the  rent 
and  perform  the  covenants  in  the  lease.  Of  course  trustees 
empowered  to  invest  in  the  purchase  of  real  estate  could 
not,  as  a  general  rule.(w),  safely  buy  leaseholds,  unless  the 
power  expressly  authorised  this  particular  mode  of 
investment.  (The  .power  given  to  trustees  to  invest  IE 
real  securities  applies  only  to  investments  by  way 

(o)  Arnold  v.  Garner,  (1847)  2  Ph.  231;  16  L.  J.  Ch.  329. 

(p)  See  Re  Doody,  1893,  1  Ch.  129;  62  L.  J.  Ch.  14;  Eyre  v.  Wynn- 
Macfcenzie,  1894,  1  Ch.  218;  63  L.  J.  Ch.  239;  and  sup.  p.  79,  n.  (f»). 

(?)  Lewin,  13th  ed.  p.  459. 

(r)  Earl  of  Winchelsea  v.  Norcliffe,  (1686)  1  Vern.  435. 

(*)  Lee  v.  Young,  (1843)  2  Y.  &  C.  C.  C.  532;  12  L.  J.  Ch.  478; 
Gitborne  v.  G.,  (1877)  2  A.  C.  300;  46  L.  J.  Ch.  557;  Marquis  Camden 
v.  Murray,  (1880)  16  Ch.  D.  161;  50  L.  J.  Ch.  282;  Tempest  <v.  Lord 
Camoyt,  (1882)  21  Ch.  D.  571;  51  K  J.  Ch.  785. 

(0  Beauclerk  v.  Ashburnham,  (1845)  8  Beav.  322;  14  L.  J.  Ch.  241; 
Cadogan  v.  Lord  Essex,  (1854)  2  Dr.  227;  23  L.  J.  Ch.  487. 

(«)  But  sec,  as  to  renewable  Irish  leaseholds,  Macleod  v.  Annesley, 
(1853)  16  Beav.  600;  22  L.  J.  Ch.  633.  See  also  s.  73  (I)  (xi)  of  the 
S.  L.  Act,  1925. 
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of  security,  and,  of  course,  does  not  authorise  a  purchase      Chap.  II. 

o6Ct.   5. 

of  land. 


A  trust  to  invest  in  the  purchase  of  land  to  be  settled  to  Improve- 
the  same  uses  as   the  settled    land,  did   not   authorise   an 
expenditure  upon  improvements  except  in  cases  where  the 
improvement  was  the  erection  of  buildings  (#).     But  now 
under  the  S.  L.  Act,  1925,  s.  81,  money;  liable  to  be  laid  Under 
out  in  the  purchase  of  land  is  applicable  at  the  option  ,of  1925. 
the  tenant  f^or  life  as  capital  money  arising  under  the  Act; 
and  under  s.  73  (1),  capital  money  arising  under  the  'Act 
may  be  expended  on  any  of  the  improvements  specified,  in 
theAcfc. 

iWhere  trustees  under  a  will  are  directed  to  invest  in  the  T*0** for 
purchase  of  land  "  with  all  convenient  speed,"  twelve  months 
from  the  testator's  death  will  be  deemed  a  reasonable  ,timc 
within  which  to  make  the  investment  (y*) . 

Where  trustees  are  empowered  to  choose  between  several  Exercise  of 

.„,,„.  1/^1  -II  •  discretion  not 

specified  modes  ol  investment,  the  Court  will  not  interfere  interfered 
with    an    exercise   of    their    discretion,  upon  the  ground  wlth- 
that  the  result  may  be  to  vary  the  relative  xights  of  their 
beneficiaries  ,(z). 

Where  stock  is  sold  for  the  purpose  of  investing  the  Sale  of  stock 
proceeds  in  land,  the  tenant  for  life  is  not  usually  entitled 
to  an  allowance  in  the  nature  of  an  apportionment  of  the 
current  half-year's  dividend,  though  under  special  circum- 
stances such  ab.  allowance  has  been  made  (a) .  If,  however, 
a  dividend  has  been  declared  before  the  sale,  the  purchase- 

(x)  Dunne  v.  2>.,  (1855)  7  D.  M.  &  G.  207;  Drake  v.  Trefusis,  (1875) 
10  Ch.  364;  Donaldson  v.  D.,  (1876)  3  Ch.  D.  743;  23  L.  J.  Oh.  788; 
Vine  v.  Raleigh,  1891,  2  Ch.  13;  60  L.  J.  Ch.  675. 

(y)  Parry  v.  Warrington,  (1820)  6  Mad.  155;  Underbill,  8th  ed. 
p.  248. 

(z)  See  Minet  v.  Leman,  (1855)  7  D.  M.  &  G.  340,  351;  24  L.  J.  Ch. 
545;  Lewin,  13th  ed.  p.  392  et  seq. 

(a)  Lord  Londesborough  v.  Somerville,  (1854)  19  Beav.  295;  23  L.  J. 
Ch.  646;  Bulkeley  v.  Stephens,  1896,  2  Ch.  241;  65  L.  J.  Ch.  597. 
D. — VOL.  I.  6 
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Chap.  II. 
Sect.  5. 


How  far 
bound  to 
require  a 
marketable 
title. 


S.  8  (3)  of 
T.  Act,  1925. 


S.  182  (1)  of 
L.  P.  Act, 
1»25. 


money  having  been  increased  by  the  amount  of  the  dividend, 
such  amount  belongs  to  the  tenant  for  life  (6). 

Formerly,  trustees  could  not,  unless  specially  authorised 
so  to  do,  safely  purchase  subject  to  special  conditions 
restrictive  of  a  purchaser's  primd  facie  right  to  a  marketable 
title  or  the  usual  evidence  of  title;  nor  accept  a  title  not 
strictly  marketable;  but  such  purchases  were  constantly 
sanctioned  by  the  Court  (c),  and  trustees  who  have  done 
of  their  own  discretion  that  which  the  Court,  if  applied 
to,  would  itself  have  sanctioned,  would,  no  doubt, 
be  protected. 

By  s.  8  (3)  of  the  T.  Act,  1925,  a  trustee  is  not  to  be 
chargeable  with  breach  of  trust  only  upon  the  ground  (that 
in  effecting  the  purchase  or  in  lending  money  upon  (the 
security  of  any  property,  he  has  accepted  a  shorter  'title 
than  that  which  a  purchaser,  in  the  absence  of  special 
contract,  is  entitled  to  require,  if  in  the  Court's  opinion 
the  title  accepted  is  such  as  a  person  acting  with  prudence 
would  have  accepted.  And  by  s.  182  (1)  of  the  L.  P.  Act, 
1925,  protection  is  given  to  solicitors  and  trustees  who 
adopt  the  provisions  and  stipulations  of  the  Act,  it  being 
provided  (inter  alia)  that  the  stipulations  implied  in  any 
instrument  or  made  applicable  to  any  contract  by  the  Act, 
are  to  be  deemed  proper. 

(6)  Be  Sir  Robert  Peel's  S.  H.,  1910,  1  Ch.  389,  401. 

(c)  See  Re  Sheffield  $  S.  R.  Co.,  (1853)  1  Sm.  &  G.  Appendix  IV.; 
Ex  p.  Lowe,  (1852)  19  L.  T.  O.  S.  310;  Meyrick  v.  Laics,  (1864)  34 
Beav.  58. 


CHAPTER  III.  Chapter  III. 

THE    RELATIVE    DUTIES   OF    VENDORS    AND    PURCHASERS 
PRIOR  TO  THE  SALE. 

(1)  Disclosure  or  concealment  of  defects,  incumbrances,  dc.     Section  i. 
by  a  vendor. 

DEFECTS  in  an  estate  may  be  either  patent, — that  is,  such  Patent  and 

*.  .    .;  latent  defects. 

as  may  be  discovered  by  ordinary  vigilance  on  the  part  ot  a 
purchaser  or  his*  surveyor;  e.g.*  the  existence  of  an  open 
footpath  over  the  property  (d),  or  the  ruinous  state  of 
buildings  (6);  or  latent, — that  is,  such  as  usual  or  even 
considerable  care  (c)  would  not  enable  him  to  discover;  e.g., 
the  existence  of  defects  in  a  ship's  bottom  when  sold 
afloat  (d),  a  right  of  way  unknown  to  the  vendor  and  the 
purchaser  (e) ;  or  an  underground  culvert  for  passage  of 
water  (/) .  A  vendor  is  not  bound  to  point  out  patent 
defects  (g} ;  nor  does  the  existence  of  the  same  entitle  a 
purchaser  either  to  claim  damages  or  to  resist  specific  per- 
formance. 

The  question  what  amounts  to  a  patent  defect  within  the 
meaning  of  the  rule  was  discussed  in  a  recent  case.  "  I 
think  that  in  considering  what  is  a  latent  defect  and  what 
a  patent  defect,"  said  Sargant,  J.  in  ~Yandle  &  Sons  v. 
Sutton  (h},  "one  ought  to  take  the  general  view  that  a 

»' . 

(a)  Bowles  v.  Round,  (1800)  5  Ves.  508. 

(5)  Grant  v.  Hunt,  (1815)  G.  Coop.  173;  Keates  v.  Earl  Cadogan, 
(1851)  10  C.  B.  591;  20  L.  J.  C.  P.  76. 

(c)  See  Sug.  14th  ed.  333. 

(d)  See  Mellish  v.  Motteux,  (1792)  Pea.  N.  P.  156;  but  see  Baglehole 
v.  Walters,  (1811)  3  Camp.  154. 

(e)  Ashburn&r  v.  Sewell,  1891,  3  Ch.  405;  60  L.  J.  Ch.  784. 

(/)  Re  Puckett,  1902,  2  Ch.  258;  71  L.  J.  Ch.  666;  Pemsel  v.  Tucker, 
1907,  2  Ch.  191. 

(?)  Sug.  14th  ed.  2.  (A)  1922,  2  Ch.  199,  210. 

6(2) 
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°5kK)t  *i  *'     Patent  defect,  which  can  be  thrust  upon  a  purchaser,  must 

be  a  defect  which  arises  either  to  the  eye,  or  by  necessary 

implication  from  something  which  is  visible  to  the  eye. 
It  would  not  be  fair  to  hold  that  a  .purchaser  is  to  be 
subjected  to  all  the  rights  which  he  might  have  found  out, 
if  he  had  pursued  an  inquiry  based  upon  that  which  was 
presented  to  his  eye.  I  think  he  is  only  liable  to  take  the 
property  subject  to  those  defects  which  are  a  necessarv 
consequence  of  something  which  is  patent  to  the  eye." 

Concealing  A  vendor  must  not,  either  during  a  treaty  for,  of  while 
intending  a  sale,  endeavour  to  conceal  a  defect,  or  to  divert 
a  purchaser's  attention  from  it;  in  neither  case,  if  proved, 
can  he  enforce  the  agreement  (i] ;  and  in  the  first  (as  where 
a  vendor,  about  to  sell  a  house,  purposely  plastered  and 
papered  over  a  defect  in  the  main  wall  (fc)),  the  purchaser 
may  recover  his  deposit,  though  the  estate  be  sold  "  with 
all  faults"  (Z).  Where  there  was  an  agreement  to 'rent  a 
furnished  house,  which,  from  defective  drainage,  was  unfit 
for  habitation  at  the  time  fixed  for  the  commencement  of 
the  tenancy,  the  tenant  was  allowed  to  rescind  the  contract, 
on  the  ground  that  in  such  a  letting  there  is  an  implied 
undertaking  that  the  house  shall  be  fit  for  occupation  at 
the  time  at  which  the  tenancy  is  to  begin  (m),  but  the 
warranty  does  not  extend  to  the  whole  term  (n).  By  the 
Housing  Act,  1925,  s.  1  (a),  it  is  provided  that  (except 
as  therein  mentioned)  in  any  contract  or  letting  for  habita- 
tion a  dwelling-house  at  a  rent  not  exceeding  in  the  case 

(t)  Sug.  14th  ed.  2.  See  Shirley  v.  Stratton,  (1785)  1  Br.  C.  C.  440; 
Small  v.  Attwood,  (1832)  You.  at  p.  490. 

(K)  See  Pickering  v.  Dowson,  (1813)  4  Taun.  at  p.  785. 

(0  Schneider  v.  Heath,  (1813)  3  Camp.  506;  Baglehole  v.  Walters, 
(1813)  ib.  at  p.  156;  Sag.  14th  ed.  333. 

(m)  Wilton  v.  Finch-Hatton,  (1877)  2  Ex.  D.  336;  46  L.  J.  Ex. 
489;  and  see  Smith  v.  Marrable,  (1843)  11  M.  &  W.  5;  12  L.  J.  Ex. 
223.  But  there  is  no  such  implied  undertaking  on  the  letting  of  an 
unfurnished  house:  Keates  v.  Earl  Cadogan,  (1851)  10  C.  B.  591:  20 
L.  J.  O.  P.  76;  Chester  v.  Powell,  (1885)  W.  N.  67;  52  L.  T.  722. 

(n)  Barton  v.  Roberto,  1895,  2  Q.  B.  395;  65  L.  J.  Q.  B.  37.  See 
Collint  v.  Hopkins,  1923,  2  K.  B.  p.  620. 

(o)  Re-enacting,  with  amendments,  89.  14  and  15  of  the  Housing  and 
Town  Planning  Act,  1909.  And  see  Stanton  v.  Southwick,  1920, 
2  K.  B.  642. 
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of  a  house  in  the  County  of  London,  40Z.,  and  in  the  case  °^aP-  In< 
of  a  house  situate  elsewhere,  26Z.,  there  is  to  be  implied  - 
a  condition  that  the  house  is  at  the  commencement  of  the 
tenancy,  and  an  undertaking  that  the  house  will  be  kept 
by  the  landlord  during  the  tenancy  reasonably  fit  for 
habitation.  In  a  recent  case,  there  was  a  letting  of  a 
furnished  house  in  which  a  person  had  been  suffering,  shortly 
before,  from  pulmonary  tuberculosis.  It  was  held  by 
McCardie,  J.  that  the  tenant  was  entitled  to  repudiate  the 
tenancy  agreement  on  the  ground  that  the  premises  were 
not  reasonably  safe  for  human  occupation  (p~). 


The  fact  that  a  vendor,  aware  of  a  serious  nuisance 
affecting  his  property,  entrusts  the  sale  to  an  agent  who  agent.10n  7 
is  ignorant  of  it,  and  who,  on  being  asked  by  a  purchaser, 
innocently  denies  its  existence,  does  not  prevent  the  pur- 
chaser avoiding  the  contract  (q).  It  has  been  held  in  an 
action  upon  the  contract,  that  the  representation  of  the 
agent,  if  made  in  the  ordinary  course  of  business  (r),  is 
the  representation  of  the  principal;  but  in  an  action  on  the 
case  for  deceit,  it  has  been  said  that  the  misrepresentation 
or  concealment  must  be  proved  against  the  principal  (s)  . 
This  view,  however,  does  not  appear  to  be  correct.  A 
principal  is,  no  doubt,  liable  for  a  misrepresentation  by  his 
agent,  made  in  the  course  of  the  principal's  business  and 
for  his  benefit(£).  But  the  responsibility  of  a  principal 

(?)  Collins  v.  Hopkins,  1923,  2  K.  B.  617. 

(?)  National  Exchange  Co.  \.  Drew,  (1855)  2  ilacq.  108,  145;  Mullens 
v.  Miller,,  (1882)  22  Ch.  D.  194;  52  L.  J.  Ch.  380;  and  see  Ludgater 
y.  Love,  (1881)  44  L.  T.  694;  Wilson  v.  Fuller,  (1843)  3  Q.  B.  68; 
Barwick  v.  English  and  Joint  Stock  Bank,  (1867)  L.  Ev  2  Ex.  259,  262; 
36  L.  J.  Ex.  147;  notes  to  Pasley  v.  Freeman,  2  Sm.  L.  O. 

(f)  See  Coleman  v.  Riches,  (1855)  16  G.  B.  104;  24  L.  J.  O.  P.  125; 
Barwick  v.  English  Joint  Stock  Bank,  sup.;  Brownlie  v.  Campbell,  (1880) 
5  A.  C.  925;  Mullens  v.  Miller,  (1882)  22  Ch.  D.  194;  52  L.  J.  Ch. 
380.  As  to  the  authority  of  the  secretary  of  a  company  to  make  repre- 
sentations, see  Newlands  v.  Nat.  Employers'  Assoc.,  (1885)  54  L.  J.  Q.  B. 
428;  53  L.  T.  242;  Barnett  v.  South  London  Tramways  Co.,  (1887)  18 
Q.  B.  D.  815;  56  L.  J.  Q.  B.  452. 

(*)  Per  Lord  Campbell,  Wilde  v.  Gibson,  (1848)  1  H.  L.  C.  615. 

(0  See  Brit.  Mutual  Banking  Co.  v.  Charnwood  R.  Co.,  (1887)  18 
Q.  B.  D.  714,  717;  51  L.  J.  Q.  B.  449;  Ruben  v.  Great  Fingall  Consold., 
1904,  2  K.  B.  712. 
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1-     goes    beyond    this.     He   is    liable    for    his  agent's  fraud, 
-  committed  in  the  course  of  his  employment,  whether  such 
fraud  is  for  the  principal's  benefit,  or  for  the  benefit  of 
the  agent  alone  (w). 

If  a  vendor  knowingly  refer  the  purchaser  to  an  ignorant 
agent  (rr),  or  knowingly  allow  him  to  remain  under  a 
delusion  as  to  a  material  fact  which  there  is  a  duty  to 
disclose  (y) — for  there  may  be  a  silence  which  is  as  eloquent 
as  words  (2) — this  will  be  equivalent  to  misrepresentation. 

Non-disclo-          A  vendor  cannot,  though  the  estate  be  sold  subject  to  all 
defects  faults  (a),  rely  on  the  aid  of  the  Court,  if  he  omit  to  disclose 

a  latent  defect  which  the  purchaser  has  no  means  of 
ascertaining  (6):  though  the  rule  at  Law  would  seem  to 
have  been  otherwise,  in  the  absence  of  fraud,  if  the  sale 
be  "with  all  faults  "(c).  Nor  will  an  innocent  purchaser 
be  compelled  to  buy  property  which,  if  he  takes  no  steps 
to  prevent  it,  will  expose  him,  as  owner,  to  criminal  pro- 
ceedings by  reason  of  its  state  at  the  time  of  sale  (d). 

Where  there  is  a  latent  defect,  but  the  defect  is  not  so 
material  as  to  bring  the  case  within  the  principle 
of  Flight  v.  Booth  (e) — where,  in  fact,  if  specific  per- 
formance were  decreed  the  purchaser  would  get  substantially 
what  he  contracted  for — he  is  not  entitled  to  have  the 

(«)  Lloyd  v.  Grace  Smith  $  Co.,  1912,  2  K.  B.  489;  1912  A.  C.  716. 

(a?)  Wilson  v.  Fuller,  (1843)  3  Q.  B.  at  p.  75. 

(y)  See  Sill  v.  Gray,  (1815)  1  Stark.  434;  Keates  v.  Earl  Cadoyan, 
(1851)  10  C.  B.  591;  20  L,.  J.  C.  P.  76. 

(z)  Brownlie  v.  Campbell,  (1880)  5  A.  C.  925,  950. 

(a)  Sug.  14th  ed.  pp.  2  and  333. 

(6)  See  Lucas  v.  James,  (1849)  7  Ha.  410;  18  L.  J.  Ch.  329;  Tildesley 
v.  Clarkson,  (1862)  30  Beav.  419;  31  L.  J.  Ch.  362. 

(c)  See  Baglehole   v.    Walters,   (1812)    3   Camp.    154,    156;    Earl;/   \. 
Garrett,  (1829)  9  B.  &  C.  928;  8  L.  J.  O.  S.  K.  B.  ,76;  Pickering  v. 
Dowson,  (1813)  4  Taun.  779;    Freeman  v.   Baker,   (1833)  5  B.  &:  Ad. 
79T;  3  L.  J.  N.  S.  Q.  B.  17;   Taylor  v.  Sullen,  (1850)  5  Ex.  779;  20 
L.  J.  Ex.  21. 

(d)  Hope  v.   Walter,  1900,  1   Ch.   257;  69  L.   J.  Ch.   166;   and  we 
Collins  v.  Hopkins,  1923,  2  K.  B.  p.  620. 

(»)  1  Bing.  N.  C.  370. 
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contract  rescinded,  even  if  the  defect  is  known  to  and  not 
disclosed  by,  the  vendor  (/). 

Mere  silence  as  regards  a  material  fact  which  the  one  Silence, 
party  is  not  under  an  obligation  to  disclose  to  the  other, 
is  not  a  ground  for  rescission  or  a  defence  ,to  specific 
performance  (g}.  A  vendor  is  not  bound  to  state  that  the 
property  has  been  recently  valued  at  a  sum  greatly  less 
than  the  intended  purchase-money;  or  that  the  tenant  has 
complained  of  the  rent  ,as  being  excessive  (A),  or  on  the 
sale  or  lease  of  a  mine,  that  he  has  himself  worked  it,  but 
has  abandoned  the  working  as  unprofitable,  where  the 
intending  purchaser  or  lessee  has  had  the  opportunity  of 
examination  (i). 

In  Carlish  v.  Salt  (fc)  it  was  held  by  Joyce,  J.  that 
service  of  a  party  wall  notice  under  the  London  Building 
Act,  and  the  issue  of  the  usual  award  throwing  upon  the 
owner  the  liability  to  contribute  to  the  cost  of  the  work 
when  completed,  are  material  facts  which  a  vendor  is  under 
an  obligation  to  disclose,  and  non-disclosure,  however  inno- 
cent, will  enable  the  purchaser  to  rescind  and  recover  the 
deposit.  But  material  facts  which  the  vendor  is  under  a 
duty  -to  disclose,  may  be  of  such  a  nature  that  whilst 
the  non-disclosure  prevents  the  vendor  obtaining  specific 
performance  the  purchaser  is  not  entitled  to  recover  'his 
deposit  (Z) . 

As  to  incumbrances  and  defects  in  title: — A  vendor,  so  As  to  matters 
far    as    his   primd   facie    liability    in  this  respect  is  not  oftltle- 
negatived  or  restricted  by  the  terms  of  the  contract,  must 
produce  to  the  purchaser  all  such  documents  of  title  in  his 
possession  or  power  as  are  necessary,  in  order  to  deduce 

(/)  Shepherd  v.  Croft,  1011,  1  Ch.  521,  Parker,  J. 
(g)  Turner  v.  Green,  1896,  2  Ch.  at  p.  208;  64  L.  J.  Ch.  539. 
(h)  Abbott  v.  Sworder,  (1851)  4  De  G.  &  S.  448,  460 ;  22  L.  J.  Ch.  235. 
(0  Haywood  \.  Cope,  (1858)  25  Beav.  140;  27  L.  J.  Ch.  468;  Jeffreys 
v.  Fairs,  (1876)  4  Ch.  D.  448;  46  L.  J.  Ch.  113. 
(*)  1906,  1  Ch.  335. 
(0  Bey/us  v.  Lodge,  1925,  1  Ch.  351. 
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a  marketable  title  for  the  usual  or  stipulated  period, 
and  must  inform  him  of  all  material  facts  not  apparent 
thereon  (m).  But  by  e.  10  (1)  of  the  L.  P.  Act,  1925, 
it  is  provided  that  where  title  is  shown  to  a  legal  estate  in 
land,  it  shall  be  deemed  not  necessary  or  proper  to  include 
in  the  abstract  of  title  an  instrument  relating  only  to 
interests  or  powers  which  will  be  over-reached  by  the  con- 
veyance of  the  estate  to  which  title  is  being  shown.  By 
s.  44  -(I),  thirty  years  are  substituted  for  forty  years  as  the 
period  of  commencement  of  title  under  an  open  contract. 
By  s.  45  (1)  a  purchaser  is  not  to  require  (except  as  therein 
provided),  the  production,  or  any  abstract  or  copy,  of  any 
deed,  will,  or  other  document,  dated  or  made  before  the 
time  prescribed  by  law  or  stipulated  for  the  commencement 
of  the  title;  or  require  any  information,  or  make  any 
requisition  or  objection  with  respect  to  any  such  deed, 
will,  or  document,  or  the  title  prior  to  that  time;  and  he 
is  to  assume,  unless  the  contrary  appears,  that  the  recitals 
in  the  abstract  of  any  document  forming  part  of  the  prior 
title  are  correct,  and  give  all  the  material  contents,  of  the 
document  recited.  Sect.  44  (8)  overrules  Re  Cox  and 
Neve's  Contract  (ri)  by  enacting  that  a  purchaser  is  not 
to  be  deemed  to  be  affected  with  notice  of  any  matter  or 
thing  of  which,  if  he  had  investigated  the  title  or  made 
enquiries  in  regard  to  matters  prior  to  the  period  of  com- 
mencement of  title  fixed  by  that  Act,  or  by  any  other 
statute  or  rule  of  law,  he  might  have  had  notice,  unless 
he  actually  makes  such  investigation  or  inquiries. 

It  is  the  duty  of  the  vendor  to  disclose  all  that  is  necessary 
to  protect  himself,  and  not  the  duty  of  the  purchaser  to 
make  inquiry  before  entering  into  a  contract  (0)  .  A  vendor, 
on  a  sale  of  leasehold  property,  whether  by  auction  or  private 
contract,  must  disclose  the  existence  of  onerous  and  unusual 
covenants,  or  at  least  afford  the  purchaser  an  opportunity 

(w)  Edwards  v.  M'Leay,  (1815)  G.  Coop.  308;  and  see  Gibson  v. 
D'Este,  (1843)  2  Y.  &  C.  O.  O.  542;  Sag.  14th  ed.  246. 

(»)  1891,  2  Ch.  109. 

(o)  Reeve  v.  Berridge,  (1888)  20  Q.  B.  D.  523;  57  L.  J.  Q.  B.  265; 
Molyneux  v.  JIawtrey,  1903,  2  K.  B.  487. 


PURCHASEES  PEIOE  TO  SALE.  89 


of  inspecting  the  leases  (p}t  even  though  the  contract  contains     C^S;  I,II> 
a  stipulation   that   the   vendor's  title   ie   accepted  by  the 


purchaser  (q),  and  the  opportunity  of  inspection  allowed 
must  be  reasonable  (r) ;  but  under  certain  circumstances 
the  purchaser  may  still  be  affected  with  notice  of  the 
covenants  («). 

There  must,  of  course,  be  no  misrepresentation  (£),  nor  Misrepre- 
any  artifice  to  divert  attention;  and  if  the  vendor  of  lease-  8 
hold  property  ,be  informed  by  the  purchaser  of  his  object 
in  buying,  and  the  lease  contain  covenants  which  will  defeat 
that  object,  mere  silence  may  in  Equity  be  equivalent  to 
misrepresentation  (u}\  unless,  indeed,  the  purchaser  enters 
into  the  contract  after  having  actually  examined  the 
lease  (x) ;  and  an  innocent  misrepresentation  as  to  the  effect 
of  the  covenants  by  the  vendor's  agent  may  entitle  the 
purchaser  to  rescission  of  his  contract  (*/).  But  even  in 
the  case  of  a  fraudulent  misrepresentation,  the  purchaser 
may  waive  his  remedy  by  continuing,  after  discovering  the 
fraud,  to  deal  with  the  property  as  owner  (2).  But,  in 

(?)  Re  White  and  Smith,  1896, 1  Ch.  637;  65  L..  J.  Ch.  481;  Allen  v. 
Smith,  1924,  2  Ch.  308.  Cf.  Earl  of  Derby  and  Fergusson's  Contract, 
1912,  1  Ch.  479. 

(?)  Re  HaedicJce  and  Lipski's  Contract,  1901,  2  Ch.  666;  70  I/.  J.  Oh. 
811. 

(»•)  Brumfit  v.  Morton,  (1857)  3  Jur.  N.  S.  1198;  and  see  Hyde  v. 
Warden,  (1877)  3  Ex.  D.  72,  80;  47  L,.  J.  Ex.  121;  Cossery.  Collinge, 
(1832)  3  My.  &  K.  283;  1  L.  J.  N.  S.  Oh.  130;  Bank  of  Ireland  v. 
Brookfield  Linen  Co.,  (1884)  15  L.  B.  Ir.  37;  Dougherty  v.  Gates,  (1900) 
45  Sol.  J.  119. 

(*)  See  Re  White  and  Smith,  1896,  1  Ch.  at  pp.  642,  643;  65  L.  J.Ch. 
481;  Molyneux  v.  Hawtrey,  1903,  2  K.  B.  487;  72  L.  J.  K.  B.  873; 
Earl  of  Derby  and  Fergusson's  Contract,  1912,  1  Ch.  479. 

(0  See  Van  v.  Corpe,  (1834)  3  My.  &  K.  269,  277 ;  and  the  judgment 
in  Pope  v.  Garland,  (1841)  4  Y.  &  C.  401,  402;  10  L.  J.  iN".  S.  Ex.  Eq. 
13,  and  cases  cited;  and  see  BasTccomb  v.  Phillips,  (1860)  6  Jar.  N.  S. 
363;  29  L.  J.  Ch.  380;  Re  Banister,  (1879)  12  Ch.  D.  131;  48  L.  J.  Ch. 
837;  Re  Marsh  and  Earl  Granville,  (1883)  24  Ch.  I>.  11;  53  L.  J.  Ch.  81. 

(«)  Flight  v.  Barton,  (1832)  3  My.  &  K.  282. 

(x)  Morley  v.  Clavering,  (1860)  29  Beav.  84. 

(y)  Wauton  v.  Coppard,  1899,  1  Ch.  92;  68  L.  J.  Ch.  8. 

(r)  Campbell  v.  Fleming,  (1834)  1  A.  &  E.  40;  3  L.  J.  N.  S.  K.  B. 
136;  and  see  Re  Duncan,  1899,  1  Ch.  at  p.  391;  Law  v.  L.,  1905,  1  Ch. 
140. 
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Chap.  III. 
Sect.  1. 


Material 
facts. 


Delusive 
reference  to 
covenants. 


Misrepre- 
sentation by 
vendor's 
solicitor. 


general,  although,  in  a  particular  case,  there  may  not  be 
enough  to  induce  the  Court  to  rescind  a  contract,  there 
may  still  be  sufficient  to  prevent  the  Court  from  enforcing 

it  (a). 

It  is  conceived,  that  upon  the  purchase  of  an  estate  in 
possession,  those  facts  only  are  so  far  material  as  to  render 
their  disclosure  obligatory  upon  the  vendor,  which  affect 
his  power  to  give  to  the  purchaser  that  which  he  has 
contracted  for;  and  that,  if  he  buy  subject  to  a  known 
risk,  circumstances  which  increase  the  amount  of  risk  need 
not,  in  general,  be  stated.  Thus,  it  has  been  held  that 
the  grantor  of  a  personal  annuity,  or  his  agents,  though 
bound  to  give  honest  answers  to  all  relevant  questions  put 
by  the  intended  grantee,  need  not  voluntarily  disclose 
the  fact  of  his  being  already  under  large  pecuniary 
liabilities  (6) ;  for  it  may  be  presumed  that  a  person,  who 
is  obliged  to  raise  money  by  granting  annuities,  is  more 
or  less  involved.  In  sales  of  property  in  consideration  of 
an  annuity  the  Court  will  inquire  with  some  jealousy  as 
to  the  fairness  of  the  transaction,  and  the  state  of  health 
of  the  annuitant  is  very  material  (c). 

If  a  vendor  describe  the  property  as  let  upon  lease  under 
certain  specified  covenants,  beneficial  to  the  reversion,  but 
which  he  knows  could  not  be  enforced,  this  would  probably 
be  considered  delusive  (d) ;  so,  if  he  say  that  there  are  no 
unusual  covenants,  or  none  which  would  prevent  the  property 
from  being  used  for  the  purposes  for  which  it  is  purchased, 
and  the  Court  considers  the  statement  incorrect,  the  vendor 
cannot  insist  upon  specific  performance  (e) . 

A  vendor's  solicitor  "  should  be  cautious  not  to  obtain 
any  undue  advantage  of  the  purchaser  behind  his  solicitor's 

(a)  Be  Banister,  (1879)  12  Ch.  D.  at  p.  147;  48  L.  J.  Ch.  837;  Beyfus 
v.  Lodge,  1925,  Ch.  350. 
(6)  Adamson  v.  Evitt,  (1830)  2  Russ.  k  M.  66;  9  L.  J.  O.  S.  Ch.  1. 

(c)  Daviet  v.  Cooper,  (1840)  5  My.  &  C.  270. 

(d)  Flint  v.  Woodin,  (1852)  9  Ha.  618;  22  L.  J.  Ch.  92. 

(0)  Andrew  v.  Aitken,  (1882)  22  Ch.  D.  218;  52  L.  J.  Ch.  294; 
H'auton  v.  Coppard,  1899,  1  Ch.  92;  68  L.  J.  Ch.  8. 
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back."     Such    an   advantage   cannot    be    retained,  and  if 
fraudulent,     both    the    vendor    and     his     solicitor     may  - 
be  liable  (/). 

Under  the  L.  P.  Act,  1925,  s.  183  (which  takes  the  place  His  liability 
of  s.  24  of  the  Law  of  Property  Amendment  'Act,  1859,  Act,  1925, 
as  amended  by  s.  8  of  the  Act  of  1860  (0)),  any  vendor  or  *•  183- 
mortgagor,    or    his  solicitor   or   agent,    who  conceials  any 
settlement,  deed,  will,  or  other  instrument  material  to  the 
title,    or   any   incumbrance   from   the   purchaser  or  mort- 
gagee (fe),  or  who  falsifies  any  pedigree,  on  which  the  title 
does  or  may  depend,  in  order  to  induce  him   'to    accept 
the  title,  with  intent  to  defraud,  is  guilty  of  misdemeanour, 
and  also  liable  to  an  action  for  damages,  at  the  suit  of  the 
purchaser  or  mortgagee;   but  no  prosecution  is  to  be  com- 
menced without  the  sanction  of  the  Attorney-General. 

A  purchaser  suspecting  that  a  third  person  has  a  claim  Inquiries, 
on  the  estate,  should'  (i),  in  the  presence  of  witnesses  (who  claimant, 
may  take  notes  of  what  passes)  (fr),  inquire  of  him  whether 
such  be  the  fact,  and  the  amount  of  the  claim;    at    the 
same  time  stating  his  own  intention  to  purchase  (?);   and 
if  such  person  deny  the  existence  of  the  claim,  or  assert 
that  it  is  confined  to  a  special  sum,  he  will  be  bound  by 
his  djenial  or  assertion  (m) :   but,  though  bound  to  answer 
truly,  if  at  all,  a  mortgagee,  it  would  appear,  may  decline 
to  answer,  unless  the  intending  purchaser  offer  to  redeem 

(/)  Sug.  14th  ed.  6;  Arnot  v.  Biscoe,  (1748)  1  Ves.  sen.  95;  Berry 
v.  Armistead,  2  Ke.  221,  229. 

fa)  See  Re  Ford  and  Hill,  (1879)  10  Ch.  D.  365,  370;  48  L.  J.  Ch. 
327. 

(A)  As  to  whether  the  concealment  of  an  incumbrance  prior  to  the 
stipulated  commencement  of  title  is  within  the  Act,  see  Smith  v.  Robinson, 
(1879)  13  Ch.  D.  148,  151;  49  L.  J.  Ch.  20. 

(i)  Sug.  14th  ed.  7;  Ibbottson  v.  Rhodes,  (1706)  2  Vern.  554. 

(k)  Doe  v.  Perkins,  (1790)  3  T.  R.  749;  Burrough  v.  Martin,  (1810) 
2  Camp.  112;  Wood  v.  Cooper,  (1845)  1  Car.  &  K.  645. 

(0  Ibbottson  v.  Rhodes,  sup. 

(»»)  Pearson  v.  Morgan,  (1788)  2  Br.  C.  C.  388;  and  see  Evans  v. 
Bicknell,  (1801)  6  Ves.  at  p.  183;  and  Ex  p.  Carr,  (1814)  3  V.  &  B. 
p.  111. 
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Chap.  III. 
Sect.  1. 


Inquiry  and 
notice  on 
purchase  of 
equitable 
estate. 


Priority. 


Trustee's 
liability. 


him  .(ft).  But  it  would  seem  that  where  property  cannot 
be  obtained,  without  a  particular  person  saying  whether  he 
claims  it  or  not,  it  is  not  sufficient  that  he  should  hold 
his  tongue;  he  should  state  expressly  whether  he  claims 
or  not  (o).  It  is  the  vendor's  duty  to  disclose  adverse  claims 
which  are  not  idle  or  frivolous  (p}. 

If  the  interest  contracted  for  be  merely  equitable,  the 
purchaser  should  make  inquiries  as  to  incumbranoee  and 
after  completion  give  notice  to  the  trustees  in  whom  the 
legal  title  is  vested  or,  in  the  case  of  settled  land,  the 
S.  L.  Act  trustees  (q) .  And  where  an  interest  held 
under  a  derivative  trust  is  purchased,  the  inquiry  and  notice 
should  also  be  made  of,  and  given  to,  the  trustees  of  the 
derivative  trust  (r) .  The  notice  must  be  in  writing  (s) . 
Prior  to  1926,  no  priority  was  obtained  by  giving  notice, 
in  the  case  of  the  purchase  of  an  equitable  estate  in  land; 
but  this  rule  has  been  altered  by  s.  137  (1)  of  the  L.  P. 
Act,  1925. 

A  trustee  is  not  bound  to  answer  inquiries  as  to 
incumbrances  in  order  to  enable  a  dealing  by  a  cestui  que 
trust  with  his  interest  to  be  carried  out.  If  he  (does  give 
an  answer,  he  will  not  be  liable  for  an  honest  mistake, 
unless  the  case  is  one  raising  an  estoppel  (£). 


Section  2.  (2)  Commendatory  and  other  similar  statements 

by  a  vendor. 

Puffing.  As  a  general  rule,  mere  expressions  of  praise  or  affirma- 

tions of  value,  such  as,  that  an  estate,  sold  as  a  renewable 

(n)  See  Bugden  v.  Bignold,  (1843)  2  Y.  &  O.  C.  O.  at  p.  390. 

(o)  See  Re  Primrose,  (1857)  23  Beav.  590;  26  L.  J.  Ch.  666,  where 
the  stranger  was  visited  with  costs. 

G»)  Re  Harris  and  Rawlins,  (1894)  W.  N.  19.  See,  however,  s.  10  (1) 
of  the  L.  P.  Act,  1925. 

(?)  Re  Watdale,  1899,  1  Ch.  163;  68  L.  J.  Ch.  117;  Re  Phillip's 
Trusts,  1903,  1  Ch.  183;  72  L.  J.  Ch.  94;  L.  P.  Act,  1925,  s.  137. 

(r)  Stephens  v.  Green,  1895,  2  Ch.  148;  64  L.  J.  Ch.  546. 

(«)  See  L.  P.  Act,  1925,  B.  137  (3).    See  also  s.  138. 

(0  Low  v.  Bouverie,  1891,  3  Ch.  82;  60  L.  J.  Ch.  594. 
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leasehold,  is  "nearly  equal  to  f reehold  "  (w) ;  or  that  a  Chap.  III. 
house  of  mean  character  is  "a  desirable  residence  for  a 
family  of  distinction  "  (#);  will  not,  however  objectionable 
they  may  be  in  point  of  morality,  render  the  contract 
voidable  by  the  purchaser;  though  their  tendency  would 
doubtless  be  to  dispose  the  Court  to  refuse  specific  per- 
formance at  the  suit  of  the  vendor.  Thus,  where  the  lessor 
of  a  quarry  stated  that  the  limestone  in  it  was  "  fit  for  the 
London  market "  (an  expression  restricted  in  the  trade  for 
lime  of  the  best  quality),  and  it  was  in  fact  of  a  very  inferior 
description,  it  was  held  that  this,  though  a  mere  puffing 
statement  on  his  part,  was  a  bar  to  a  decree  for  specific 
performance  («/) .  So,  an  untrue  statement  by  a  vendor 
(though  made  in  ignorance),  that  the  house  which  he  -was 
selling  was  not  damp,  was  held  fatal  in  Equity  (2?),  and 
a  statement,  that  "  the  property  is  now  held  by  a  very 
desirable  tenant  at  a  rent  of  400?."  (the  tenant  being  in 
fact  quite  unable  to  pay  the  rent,  and  going  into  liquidation 
almost  immediately  after  the  contract  of  purchase  was 
entered  into),  was  held  sufficient  ground  for  rescission  (a). 
But  it  will  be  observed  that  in  each  of  these  cases  there 
was  an  actual  mis-statement  of  facts. 

Upon  the  same  footing  as  a  mere  puffing  statement  is  Amounting  to 

!  i  P  i  •  i         •    •        /TN  mis-statement 

an  expression  by  a  vendor  of  his  personal  opinion  (b) ;  as,  Of  facts 
a  statement  on  the  sale  of  an  advowson,  that  an  avoidance 
was  "  likely  to  occur  soon  "  (c);  or  on  the  sale  of  renewable 
leaseholds,  that  the  fine  payable  was  "small"  (<£).     If  a 

O)  Fenton  v.  Browne,  (1807)  14  Ves.  144,  149. 

(as)  Magennis  v.  Fallon,  (1829)  2  Moll,  at  p.  588. 

(y)  Higgins  v.  Samels,  (1862)  2  John.  &  H.  460.  bee  this  case  as  to 
the  narrow  boundary  which  separates  a  puffing  speculative  statement 
from  misrepresentation. 

(z)  Strong-ways  v.  Bishop,  (1857)  29  L.  T.  O.  S.  120. 

(a)  Smith  v.  Land  Property  Co.,  (1884)  28  Ch.  D.  7. 

(b)  Bissett  v.  Wilkinson,  1927,  A.  C.  177. 

(c)  Trower  v.  Newcome,  (1813)  3  Mer.  704.    As  to  sales  of  advowsons 
after  14th  July,  1914,  see  Benefices  Act,  1898   (Amendment)  Measure, 
1923. 

(d)  Fenton  \.  Browne,  (1807)  14  Ves.  144.    Renewable  leaseholds  are 
now  converted  into  terms  of  2,000  years  by  L.  P.  Act,  1922,  s.  145  and 
Sched.  (15). 
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1'  purchaser  chooses  to  rely  on  the  vendor's  opinion  as  to 
what  is  a  small  fine,  or  a  probability  of  speedy  avoidance, 
he  does  so  at  his  peril. 

Purchaser  Where  the  purchaser  is  aware  that  the  vendor's  lauda- 

aware  of  „  -' 

untruth.  tory  statements  are  in  tact  untrue,  and  yet  enters  into  the 
contract,  the  maxim  "caveat  emptor"  applies;  as  where 
property  wa£  described  as  standing  on  "a  fine  vein  of 
anthracite  coal,"  and  it  was  within  the  purchaser's  know- 
ledge that  it  had  been  worked,  and  was  almost  exhausted  (e] . 
But  where  a  false  statement  was  made  by  the  defendant 
to  the  agent  of  the  plaintiff  (an  intending  lessor)  to  induce 
the  plaintiff  to  let  the  premises  to  a  proposed  lessee,  which 
the  plaintiff  accordingly  did  in  reliance  upon  such  statement, 
it  was  held  that  the  fact  that  the  plaintiff's-  agent  was  aware 
that  the  statement  in  question  was  false  was  no  answer  to 
an  action  by  the  plaintiff  against  the  defendant  for  damages 
for  fraudulent  misrepresentation  (/). 

Mis-statement      Where   on  the    sale    of   a    life    interest,  the  particulars 

as  to  life  being  * 

healthy.  described  the  tenant  for  life  as  a  very  healthy  gentleman, 
aged  forty-eight,  whose  life  was  insurable,  and  an  insurance 
was  guaranteed  at  five  guineas  per  cent.,  and  it  turned  out 
that  the  vendors  had  recently  insured  the  life  at  a  rate  less 
than  five  guineas  per  cent.,  but  exceeding  the  rate  usually 
charged  on  healthy  lives,  their  bill  for  specific  performance 
was  dismissed  with  costs,  though  the  purchaser  admitted 
that  he  knew  five  guineas  to  be  more  than  the  usual 
premium  (</). 

As  to  charge.  Qn  a  sale  of  a  reversion  in  property,  subject  to  an 
annuity,  a  condition  that  a  recital  in  a  former  deed  which 
stated  that  the  annuity — described  merely  as  "a  life 
annuity  " — had  not  been  claimed  for  twenty-one  years, 
should  be  evidence  of  its  having  determined,  whereas,  in 
fact,  the  annuity  was  charged  merely  on  the  reversion  and 

(e)  Colby  v.  Gadsdeit,  (1865)  34  Beav.  416. 
(/)  Well*  v.  Smith,  1914,  3  K.  B.  722. 
(?)  Brealey  v.  Collins,  (1831)  You.  317. 
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was  granted  for  four  lives  two  of  which  were  still  sub-     Chap.  in. 
sisting,  was  held  to  be  unfair,  and   specific    performance 
was  refused  (h').     And  generally,  if  there  is  anything  in  ^nancies 
the  nature  of  the  tenancies  which  prejudicially  affects  the 
value  of  the  property,  the  vendor  should  inform  the  pur- 
chaser;  for  if  he  fails  to  do  so  specific  performance  may 
be  refused  (i). 

A  false  statement  by  a  vendor  of  an  independent  fact —  As  to 

valuations. 

as  that  the  property  has  been  valued  by  a    surveyor    at 

a  specified  sum — will,  if  relied  on   by  the  purchaser  (&'), 

enable  him  to  avoid  the  contract  (I) ;  and  might  sustain  an 

action  ;f  or  damages  (m) .     But  a  vendor,  it  seems,  is  not  As  to  offer  of 

liable  to  an  action  of  deceit  for  the  false  assertion  that  a  pul 

third    person    has    offered  a  specified  sum  for  the  estate, 

although  such  assertion  induced  the  purchaser  to  enter  into 

the  contract  (n).     A  vendor's  statement,  however,  that  he 

"  will    guarantee "    a  specified    income   to  arise  from  the 

property,  though  not  amounting  to  a  contract,  would,  it 

appears,    if   made   fraudulently,    support     an     action    'of 

deceit  (o) . 

A  false  statement  that  a  specified  rent  is  paid  for  the  As  to  rent, 
premises  (p),  has  been  held  to  subject  the  vendor    to    an 
action    at    Law,  though  the  purchaser  made    independent. 

(A)  Drysdale  v.  Mace,  (1854)  5  D.  M.  &  G.  103;  23  L.  J.  Ch.  518. 

<i)  See  Jones  \.  Rimmer,  (1880)  14  Ch.  D.  588;  49  L.  J.  Ch.  775. 

(fc)  See  Clapham  v.  Shillito,  (1844)  7  Beav.  146;  and  cf.  Roots  v. 
Snelling,  (1883)  48  L.  T.  216. 

(0  Buxton  v.  Lister,  (1746)  3  Atk.  at  p.  386;  Small  \.  Attwood, 
(1832)  You.  407;  Attwood  v.  Small,  (1838)  6  C.  &  F.  232;  Partridge 
v.  Usborne,  (1828)  5  Russ.  195;  7  L.  J.  O.  S.  Ch.  49;  Sug.  14th  ed.  4; 
Lord  Brooke  v.  Rounthwaite,  (1846)  5  Ha.  298;  15  L.  J.  Ch.  332;  Pike 
T.  Vigers,  (1839)  2  Dr.  &  Wai.  1,  150;  8  Cl.  &  F.  562;  Redgrave  v. 
Hurd,  (1881)  20  Oh.  D.  1;  51  L.  J.  Ch.  113;  and  cf.  Dawsons,  Ltd. 
v.  Bonnin,  1922,  2  A.  C.  413,  422. 

(m)  Powell  v.  Edmunds,  (1810)  12  Ea.  6. 

(»>  Sng.  14th  ed.  2 ;  1  Rolle's  Abr.  101,  pi.  16  (1598) ;  sed  quaere. 

(o)  Gerhard  v.  Bates,  (1853)  2  E.  &  B.  476;  22  L.  J.  Q.  B.  364. 

(fp)  Lysney  v.  Selby,  (1705)  Raym.  1118;  see  Dobell  v.  Stevens, 
(1825)  3  B.  &  C.  623;  3  L.  J.  0.  S.  K.  B.  89;  Wilson  v.  Fuller* (1843) 
5  Q.  B.  68,  1009. 
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Chap.  III. 
Sect.  2. 


By  stranger. 


Fraudulent 
misrepre- 
sentation 
made  good 
by  estoppel. 


inquiries  of  other  persons.  Nor,  in  a  case  of  fraud,  is  the 
action  necessarily  barred  by  ,the  fact  of  the  purchaser 
having  paid  the  purchase-money  in  an  action  for  specific 
performance  (q) . 

The  same  liability  is  incurred  by  a  stranger,  who 
from  mere  wantonness  intending  to  deceive,  though  without 
any  view  to  gain,  makes  a  false  representation  to  a  purchaser 
as  to  the  value  or  rent  of  the  property;  nor  is  it  material 
that  the  sale  is  by  auction  instead  of  by  private  contract  (r) . 
To  sustain  an  action  of  deceit  fraud  must  be  proved,  and 
"  fraud  is  proved  when  it  is  shown  that  a  false  representation 
has  been  made,  (1)  knowingly,  or  (;2)  without  belief  in 
its  truth,  or  (3)  recklessly,  careless,  whether  it  be  true  or 
false  "  (s).  But  where  there  is  a  legal  duty  to  give  correct 
information,  honest  belief  will  not  excuse  a  false  represen- 
tation, although  an  action  of  deceit  will  not  lie  (£). 

It  has  been  held  that  .where  a  man,  by  his  words  or 
conduct,  wilfully  causes  another  to  believe  in  the  existence 
of  a  certain  state  of  things,  and  induces  him  to  act  on 
that  belief,  so  a®  to  alter  his  position,  he  is  concluded  from 
averring  .that  the  state  of  things  was  different  from  that 
represented  '(tt).  And  where  a  misrepresentation  of  an 
existing  fact  has  been  made  in  circumstances  raising  an 
equitable  estoppel,  the  result  may  be  equivalent  to  com- 
pelling the  party  to  make  good  his  representation  (a?) . 
But  the  idea  formerly  entertained,  that  where  there  is  neither 

(?)  Jendwine  v.  Blade,  (1797)  2  Eep.  572. 

(r)  Bardell  v.  Spinks,  (1849)  2  Car.  &  K.  646. 

(«)  See  Derry  v.  Peek,  (1889)  14  A.  C.  337,  per  Lord  Herschell. 
pp.  359,  374;  58  L.  J.  Ch.  864;  discussed  as  to  No.  3  in  Angus  v. 
Clifford,  1891,  2  Ch.  449;  60  L.  J.  Ch.  443;  Tackey  v.  McBain,  1912, 
A.  C.  186;  and  see  the  cases  collected  under  Pasley  v.  Freeman,  2  Sm. 
L.  O. 

(<)  See  Low  v.  Bouverie,  1891,  3  Ch.  82,  100,  105,  112;  Le  Lievre  and 
Dennis  v.  Gould,  1893,  1  Q.  B.  401;  Everett  v.  Griffiths,  1920,  3 
K.  B.  163. 

(«)  Pickard  v.  Sears,  (1837)  6  A.  &  E.  469,  474;  Pollock  on  Con- 
tracts, 9th  ed.  pp.  565—566. 

(ar)  See  Pulsford  v.  Richards,  (1853)  17  Bcav.  87;  22  L.  J.  Ch.  559: 
Pollock  on  Contracts,  9th  ed.  p.  625. 
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contract  nor  estoppel,  Equity  has  jurisdiction  to  compel  a     Chap.  III. 
party  making  a  misrepresentation  to  make  the  same  good,   - 
appears  to  be  unfounded  (.«/). 

Where  either  of  the  parties  to  the  contract  has  procured  Material 
the  other  to  enter  into  it  by  means  of  a  material  mis-  Station 
representation  or  such  a  cqncealment  pf  a  material  fact  as  rescission, 
is  considered  in  Equity  equivalent  to  a  misrepresentation  (2), 
the  Court  will  not  merely  decline  to  enforce,  but  will  even 
rescind,  the  contract  (a),  unless,  it  seems,  the  party  defrauded 
elect  to  complete  upon  the  misrepresentation  being  made 
good  {(6).  And,  in  a  suit  by  a  purchaser  for  rescission, 
the  Court  will  direct  the  deposit  to  be  returned,  and  declare 
a  lien  for  it  on  the  property  (c);  but  it  cannot  award 
damages  by  way  of  compensation  ito  the  plaintiff  under 
its  general  jurisdiction  (<$).'  Nor  did  Lord  Cairns'  Act 
apply  to  a  case  where  the  suit  was  not  for  the  specific 
performance,  but  for  the  rescission,  of  the  contract;  and 
since  the  Jud.  Acts,  though  the  Courts  have  power  to 
administer  all  kinds  of  relief  (e),  there  appears  to  be  no 
substantive  right  to  damages,  where  there  was  none  before 
the  Acts. 


Where    an   x>ffer    to    purchase   Jias    been    made  to  the  Rescission, 

c^rounMtanc 

undisclosed. 


knowledge  of  the  vendor  on  the    faith    of    circumstances 


(y)  Fry.  6th  ed.  p.  145;  Pollock  on  Contracts,  9th  ed.  p.  757  et  seq. 

(z)  As  to  what  is  sufficient  to  evoke  the  interference  of  the  Court,  see 
Torranc.e  v.  Bolton,  (1872)  8  Ch.  118;  42  L.  J.  Ch.  177,  in  which  case 
Lord  Justice  James  lays  it  down  that  the  Court  will  interfere  "  where  it 
is  unconscientious  for  a  person  to  avail  himself  of  the  legal  advantages 
which  he  has  obtained"  by  his  misrepresentation  or  concealment;  and 
see  Carlish  v.  Salt,  1906,  1  Ch.  335,  341.  Cf.  Blaiberg  v.  Reeves,  1906, 
2  Ch.  175,  and  Bey/us  \.  Lodge,  1925,  Ch.  350. 

(a)  Berry  v.  Peek,  (1889)  14  A.  C.  at  p.  347;  58  L.  J.  Ch.  S64; 
Wauton  v.  Coppard,  1899,  1  Ch.  92;  68  L.  J.  Ch.  8;  but  see  Bey  fits  v. 
Lodge,  1925,  Ch.  350. 

(6)  Eawlins  v.  Wickham,  (1858)  3  D.  &  J.  304;  28  L.  J.  Ch.  188. 

(c)  Torrance  v.  Bolton,  (1872)  8  Ch.  118;  42  L.  J.  Ch.  177. 

(d)  Gwillim  v.  Stone,  (1807)  14  Yes.  128;  Sainsbury  v.  Jones,  (1839) 
5  My.  t  C.  1. 

(«)  See  Manners  v.  Mew,  (1885)  29  Ch.  D.  725;  54  L.  J.  Ch.  909. 
D.  —  VOL.   I.  7. 
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Chap.  III. 
Sect.  2. 


connected  with  the  property,  and  these  circumstances 
change  between  the  making  of  the  offer  and  its  acceptance 
by  the  vendor,  it  is  conceived  that  the  vendor  is  bound  to 
disclose  the  fact  and  nature  ,of  the  change,  and  that  if  he 
accept  the  offer  without  doing  so,  specific  performance  will 
be  refused,  or  the  contract  rescinded  (/). 


Rescission, 
right  to.  lost. 


A  voidable  contract  may  be  set  up  by  a  subsequent 
confirmation,  or  even  by  mere  .waiver  or  abandonment  pf 
the  right  to  rescind  it  (g) ;  but  the  confirmation  must  be 
clear,  amounting,  in  fact,  to  a  new  contract  by  reference  to 
the  terms  of  the  original  contract,  when  such  original 
contract  is  tainted  with  actual  fraud  (/&).  But  in  the 
absence  of  fraud,  the  Court  will  not  entertain  a  suit  for 
the  delivery  up  of  the  contract  for  cancellation,  except 
perhaps  in  cases  where  to  allow  it  to  remain  in  the 
defendant's  possession  might  prejudice  the  plaintiff's 
title  (*). 


Innocent 
misrepre- 
sentation 
binds  in 
Equity. 


And  in  Equity  a  misrepresentation,  though  made  in 
perfect  good  faith,  if  made  in  order  to  induce  others  to  act 
upon  it,  or  under  circumstances  in  which  the  party  making 
it  may  reasonably  suppose  that  it  will  be  acted  on,  primd 
facie  binds  the  party  making  it,  as  between  himself  and 
those  whom  he  has  thus  misled  fe . 


(/)  See  Traill  v.  Baring,  (1864)  4  D.  J.  &  S.  318;  33  L.  J.  Ch.  521; 
Davies  v.  London  and  Provincial  Marine  Insurance  Co.,  (1878)  8  Ch.  D. 
469;  47  L.  J.  Ch.  511;  Re  Scottish  Petroleum  Co.,  (1883)  23  Oh.  D.  413. 

(00  See  Cole  v.  Gibbons,  (1734)  3  P.  W.  290;  Chesterfield  v.  Janssen, 
(1751)  2  Ves.  sen.  125;  Morse  v.  Royal,  (1806)  12  Ves.  355;  Roche  v. 
O'Brien  (1810)  1  Ball  &  B.  at  p.  355;  Campbell  v.  Fleming,  {1834) 
1  A.  &  E.  40;  3  L.  J.  N.  S.  K.  B.  136;  Attwood  v.  Small,  (1838)  6 
O;  &  F.  424,  432;  Flint  v.  Woodin,  (1852)  9  Ha.  618. 

(A)  De  Montmorency  v.  Devereux,  (1840)  7  O.  &  F.  188,  230. 

(t)  Onions  v.  Cohen,  (1865)  2  Hem.  &  M.  354;  34  L.  J.  Ch.  338; 
and  see  the  V.-C.'s  remarks  on  Qwillim  v.  Stone,  (1807)  14  Ves.  128;  but 
see  contrd,  Panama  Telegraph  Co.  v.  Indiarubber  Co.,  (1875)  10  Ch.  515, 
534;  45  L,.  J.  Ch.  121. 

(*)  West  v.  Jones,  (1851)  1  Si.  N.  S.  205,  208;  20  L.  J.  Ch.  362; 
A.-G.  v.  Stephens,  (1855)  1  K.  &  J.  at  p.  748;  24  L,.  J.  Ch.  694;  Peek 
v.  Gurney,  (1873)  L.  R.  6  H.  L.  p.  412;  43  L.  J.  Ch.  19. 
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If  the  vendor  procure  payment  of  a  deposit  from  the  pur-     Ciiapt'  q11' 
chaser  by  means  of  a  false  and  fraudulent  representation  as 


to  the  state  of  the  property,  he  may,  it  seems,  be  convicted  liability  "for 
of  obtaining  money  by  false  pretences  (Z).  obtaining 

money  on 

false 

pretences. 

(3)  Concealment  and  disclosure  of  advantages  by  Section  3. 

the  purchaser. 

A  purchaser  need  not  disclose  any  fact,  unknown  to  the  Concealment, 
vendor,  which  increases  the  value  of  the  property  itself;  e.g.,  purchaser, 
the  existence  of  a  mine  (m) ;  or  the  existence  of  negotiations  Advantages 
for  an  advantageous  sale  of  ,part  of  a  mortgaged  estate,  concealed- 
supposed  to  be  a  short  security,  upon  the  purchase  by  the 
first  mortgagee  of  a  previous  charge  for  less  than  its 
nominal  value  (n) .  Where,  however,  the  owners  of  a 
colliery  entered  into  a  contract  with  an  adjoining  landowner 
for  the  purchase  of  his  estate  without  disclosing  the  fact, 
of  which  he  was  ignorant,  that  they  had  without  authority 
got  a  considerable  quantity  of  coal  from  under  it,  the  Court, 
in  an  action  by  the  purchasers,  refused  to  enforce  the 
contract,  though  there  was  no  proof  of  undervalue;  and,  in 
an  action  by  the  vendor,  held  that  he  was  entitled  to  the 
value  of  the  coals  got  from  under  his  land  (o).  In  such 
a  case  the  proposal  is  not  simply  one  for  the  purchase  ,of 
the  property,  but  involves  a  purchase  of  rights  which  the 
owner  has  acquired  against  the  purchaser.  The  subject 
matter  of  the  sale,  as  understood  and  intended  by  the 
vendor,  namely  land  in  its  ordinary  condition,  and  the 
subject  matter  as  intended  by  the  purchaser — namely  land 

(0  Reg.  v.  Surgon,  (1856)  25  L.  J.  M.  C.  105;  2  Jur.  N.  S.  596 
(case  of  mortgagees);  Reg.  v.  Roebuck,  (1856)  25  L.  J.  M.  C.  101; 
2  Jur.  N.  S.  591. 

(m)  Fox  v.  Mackreth,  (1788)  2  Br.  C.  C.  at  p.  420;  Turner  v.  Harvey\, 
(1821)  Jac.  169.  See  and  consider  our  Lord's  parable  of  the  treasure 
hid  in  a  field,  Matt.  xiii.  44;  and  see  Turner  v.  Green,  1895,  2  Oh.  205; 
64  L.  J.  Ch.  539,  as  to  silence  with  regard  to  a  material  fact  in  making 
a  compromise  when  there  is  no  duty  to  disclose. 

(»)  Dolman  v.  Nokes,  (1855)  22  Beav.  402. 

(o)  Phillips  v.  Homfray,  (1871)  6  Ch.  770;  and  as  to  interest,  S.  C., 
1892,  1  Ch.  465;  61  L.  J.  Ch.  210. 

7(2) 
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Part  °^  tue  mines  excavated  plus  a  release  of  tht 
right  of  action  arising  from  the  trespass — are  entirely 
different  (p). 


Summary  of         The  duties  of  a  purchaser  as  to  disclosure  may  be  summed 
purchaser  as     UP  *n  ^e  wor>ds  °f  Lord  Selborne  t(q) :  "Every  purchaser 
t o  disclosure,    is  bound  to  observe  good  faith  in  all  that  he  says  or  does, 
with  a  view  to  the  contract,  and  of  course  to  abstain  from 
all  deceit,  whether  by  suppression  of  truth  or  suggestion 
of  falsehood.     But  inasmuch  as  a  purchaser  is,  generally 
speaking,  under  no  antecedent  obligation  to  communicate* 
to  his  vendor  facts  which  may  influence  his  own  conduct 
or  judgment,  when  bargaining  for  his  own  interest,  no  deceit 
can  be  implied  from  his  mere  silence  as  to  such  facts,  unless 
he   undertakes  or  professes  to  communicate   them.     This, 
however,    he  may  be  held   to  do,  if  he  makes  some  other 
communication  which,  without  the  addition  of  these  facts, 
would  be  necessarily  or  naturally  and  probably  misleading. 
If  it  is  a  just  conclusion  that  he  did  this  intentionally, 
and  with  a  view  to  mislead  in  any  material  point,  that  is 
fraud;     and    it    is   sufficient   .ground    for  setting  aside  a 
contract,  if  the  vendor  was  in  fact  eo  mis-led.     A  man  is 
presumed  to  intend  the  necessary  or  natural  consequences 
of  his  own  words  and  acts;   and  the  evidentia  rei  would 
therefore  be  sufficient  without  other  proof  of  intention.     If 
the  vendor  was  not  in  fact  misled,  the  contract  could  not 
be  set  aside;   because  a  dolus  which  neither  induced  nor 
materially  affected  the  contract  is  not  enough." 


Their  effect, 


Section  4.  (4)  Depreciatory  remarks,  <(-c.,  by  the  purchaser. 

Depreciatory  A  purchaser  who  has  misrepresented  the  property  to  a 
third  person  desirous  of  purchasing  it,  cannot  enforce  the 
contract  in  Equity  (r) :  so  at  Law,  when  a  purchaser,  by  his 

(p)  See  Lord  Hatherley'a  judgment,  6  Ch.  p.  779. 

(?)  Coaki  v.  Boswell,  (1886)  11  A.  C.  235,  236;  55  L.  J.  Ch.  761; 
and  see  Davies  v.  London  Marine  Insurance  Co.,  (1878)  8  Ch.  D.  469. 

(r)  Howard  v.  Hopkyns,  (1742)  2  Atk.  371 ;  Buxlon  v.  Litter,  (1746) 
3  Atk.  383,  386. 
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statements  in  the  sale  room,  prevented  others  from  bidding,     C1££>  In> 
the  sale  was  held  voidable  by  the  vendor  (s).  — — 


A  purchaser,  however,  is  not  liable  to  an  action  at 
Law  for  having  depreciated  to  the  vendor  the  value,  of 
the  property,  or  its  chance  of  sale  (£);  nor  will  an  action 
lie  against  a  stranger  for  preventing  a  sale  by  giving  notice 
of  his  claim  upon  the  estate,  unless  it  be  shown  that  such 
notice  was  given  maliciously  (M)  :  and,  in  any  case,  in  order  Slander  of 
to  support  an  action  for  slander  of  title,  the  plaintiff  must  Btrang^r. 
prove  falsehood,  malicey  and  special  damage  (x).  If  the 
defendant  acted  in  good  faith,  the  action  cannot  be  main- 
tained, though  a  man  of  sound  sense  and  knowledge  of 
business  would  not  have  uttered  the  slander  (y] .  And  whefle 
a  person  claims  a  right  which  he  intends  to  enforce 
against  a  purchaser,  not  only  ^is  he  entitled,  but  he  is  in 
common  fairness  bound,  to  give  prompt  notice  of  his 
intention;  and,  consequently,  no  action  will  lie  for  giving 
such  preliminary  warning,  unless  it  can  be  shown,  either 
that  the  threat  was  not  made  in  good  faith,  but  with  the 
intent  to  injure  the  vendor,  and  without  any  intention  to 
follow  it  up,  or  that  the  circumstances  were  such  as  to  make 
the  bringing  of  an  action  altogether  wrongful  (2).  It  is 
of  course  not  necessary  that  such  a  warning  should  be 
followed  up  by  bringing  an  action. 

An  agreement  between  two  persons,  not  to  bid  against  Agreement 
each  other  at  an  auction,  is  legal;    and  forms  a  valuable  iegti.    *  ' 

(*)  Fuller  v.  Abrahams,  (1821)  3  Br.  &;  B.  116;  and  see  Mason  v. 
Ar milage,  (1806)  13  Ves.  25. 

(0  Vernon  v.  Keys,  (1810)  12  Ea.  632,  638. 

(M)  See  Hargrove  v.  Le  Breton,  (1769)  4  Burr.  2422;  Malaehy  v. 
Soper,  (1836)  3  Bing.  N.  O.  371,  382;  6  L.  J.  N.  S.  C.  P.  32;  Blackham 
•v.  Pugh,  (1846)  2  C.  B.  611,  620,  624;  15  L,.  J.  C.  P.  290;  Pater  v. 
Baker,  (1847)  3  C.  B.  831,  862,  868;  16  L.  J.  C.  P.  124;  Sug.  14th  ed. 
357. 

(a?)  Brook  v.  Rawl,  (1849)  4  Ex.  521;  19  L.  J.  Ex.  114;  see  Bignell 
v.  Buzzard,  (1858)  3  H.  &  N.  217 ;  27  L.  J.  Ex.  355- 

(y)  .Pitt  v.  Donovan,  (1813)  1  M.  &  S.  639. 

(r)  Wren  v.  Weild,  (1869)  L.  R.  4  Q.  B.  730;  38  L.  J.  Q.  B.  88; 
Salsey  v.  Brotherhood,  (1880)  15  Ch.  D.  514;  49  L.  J.  Ch.  786;  affd. 
19  Ch.  D.  386;  British  Hallway  Traffic  Co.  v.  V.  C.  R.  Co.,  1922,  2 
K.  B.  260. 


102 


RELATIVE  DUTIES  OF  VENDORS  AND  PURCHASERS. 


Chap.  III.  consideration  for  an  agreement  giving  to  the  party  with- 

^^^  1                        •                     1       •                                            ••                                        1                                         "                                    •         t                      /» 

-  drawing  his  opposition  at  the  auction  a  right  of  pre-emption 

1 8'  over  other  property  (a);  and  such  an  agreement  has  been 


Effect  of 


preliminary 

negotiations. 


held    valid, 
Court  (6). 


where    the    sale    was    made    by  order  of  the 


It  may  be  remarked,  that,  when  a  written  agreement 
on   between  the  parties  has  once  been  signed  all  previous  repre- 


sentations,  unless  fraudulent  (<?),  become  immaterial  (d}, 
except  for  the  purpose  of  defence  in  Equity  (e),  or  for  the 
purposes  of  rectification  (/). 


(a)  Gallon  v.  Emuss,  (1844)  1  Coll.  243;  13  L.  J.  X.  S.  Ch.  388. 
As  to  knock-out  sales,  see  Cohen  v.  Roche,  1927,  1  Ch.  169,  173. 

(6)  Be  Carew's  Estate,  (1858)  26  Beav.  187;  28  L.  J.  Ch.  218.  See 
and  consider  Bowlings  v.  General  Trading  Co.,  1921,  1  K.  B.  635. 

(c)  Sup.  s.  1. 

(d)  Pickering  v.  Dowson,  (1813)  4  Taunt.  779,  783;  Knight  v.  Barber, 
(1846)  16  M.  &  W.  at  pp.  69,  70;  16  L.  J.  Ex.  18. 

(<0  Haynes  v.  Hare,  (1791)  1  H.  Bl.  at  p.  664. 

(/)  Craddock  Bros.  v.  Hunt,  192*,  2  Ch.  136.  This  case  very  materially 
modifies  the  rule  in  Woollam  v.  Hearn,  7  Ves.  211.  See  the  notes  in 
2  Wh.  &  T.  L.  C.  9th  ed.  pp.  472 — 475. 
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CHAPTER  IV. 

PARTICULARS  AND  CONDITIONS  OF  SALE. 

(1)  Generally. 

PARTICULARS  and  conditions  of  sale,  if  intended  to 
exclude  the  purchaser  from  that  to  which  he  would  otherwise 
be  entitled,  must  be  expressed  in  clear  and  unambiguous 
terms  (a);  if  there  is  any  reasonable  doubt  or  misappre- 
hension as  to  the  meaning,  the  construction  will  be  in  the 
purchaser's  favour  (6).  And  the  same  principle  of  con- 
struction applies  as  well  to  private  contracts  for  sale  and 
purchase,  settled  on  behalf  of  both  parties,  as  to  ordinary 
conditions  for  sale  by  auction,  which,  of  course,  are  settled 
exclusively  on  behalf  of  the  vendor  (c) . 

It  seems,  however,  that  although  ,a  title  may  not  be 
precisely  that  contemplated  by  the  conditions,  nevertheless, 
if  it  is  a  good  title  under  the  Statutes  of  Limitations,  it 
will  be  forced  upon  a  purchaser  (d}. 

Conditions  which  would  not,  under  ordinary  /circum- 
stances, be  enforced  in  Equity,  may  bind  a  purchaser  if  his 
attention  is  drawn  to  their  objectionable  nature  before  he 
buys;  as  where,  upon  a  sale  under  catching  conditions  as  to 
title,  he  inquired,  "  whether  a  good  and  marketable  title 
could  be  made?  "  and  the  auctioneer  and  vendor's  solicitor 

(a)  Symons  v.  James,  (1842)  1  Y.  &  C.  C.  O.  at  p.  490. 

(ft)  8.  C.;  Taylor  v.  Martind-ale,  (1842)  ib.  658;  10  L.  J.  Ch.  339; 
Seaton  v.  Mapp,  (1846)  2  Coll.  556;  Nouaille  v.  Flight,  (1844)  7  Beav. 
521;  13  L.  J.  Ch.  414;  Brumfit  v.  Morton,  (1857)  3  Jur.  N.  S.  1198; 
Swaisland  v.  Deardey,  (1861)  29  Beav.  430;  30  L.  J.  Ch.  652;  Re  Marsh 
and  Earl  Granville,  (1883)  24  Ch.  D.  11;  53  L.  J.  Ch.  81. 

(c)  Rhodes  v.  Ibbetson,  (1853)  4  D.  M.  &  G.  787;  23  L.  J.  Ch.  459; 
Bulkeley  v.  Hope,  (1855)  1  K.  &  J.  482;  24  L,.  J.  Ch.  356;  and  see  as 
to  vague  conditions,  Taylor  v.   Gilbertson,  (1854)  2  Dr.  391;   Crusy  v. 
Nowell,  (1856)  2  Jur.  N.  S.  536;  25  L.  J.  Ch.  709. 

(d)  Be  Atkinson  and  Horsell's  Contract,  1912,  2  Ch.  1.     And  see  Re 
Spencer  and  Homer's  Contract,  1928,  Ch.  598. 


Chapter  IV. 


Section  1. 


Doubtful 

particulars, 

conditions, 

and  contracts 

construed 

strictly 

against 

vendor. 


But  may  bind 
purchaser 
whose  atten- 
tion is 
directed  to 
their  objec- 
tionable 
character. 
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Chap.  IV. 
Sect.  1. 


Verbal 
declarations. 


Effect  at 
Law,  in 
Equity. 


Case  of  sub- 
purchaser. 


refused  to  insert  any  such  statement  in  the  contract,  but  said 
that  a  good  title  could  be  made  under  the  existing  conditions, 
the  purchaser  was  held  to  his  bargain  (e). 

As  a  general  rule,  the  particulars  and  conditions  cannot 
be  contradicted,  explained,  or  added  to,  by  any  verbal 
declarations  at  the  time  of  sale  (/).  As  stated  by  Lord 
Eldon  in  Anson  v.  Towgood  (<?),  "  with  respect  to  the  notice 
said  to  have  been  given  at  the  sale,  the  Court  does  not  in 
general  attend  to  that  sort  of  notice — '  the  babble  of  the 
auction  room,'  as  it  has  been  called — except  in  cases  where 
we  have  to  consider  whether  a  purchaser  is  to  take  his 
bargain  or  not."  Evidence  of  such  declarations  is  inad- 
missible at  Law  on  behalf  of  either  plaintiff  or  defendant  (ft), 
and  in  Equity  on  behalf  of  the  plaintiff;  even  though  the 
defendant  (the  purchaser)  has  agreed  ,to  abide  by  the 
conditions  and  declcvations  at  the  sale  (i] ;  but  in  Equity 
such  evidence  is  admissible  for  the  purposes  of  defence  (fc). 

And  the  same  rules  apply  between  the  original  purchaser 
at  a  sale,  and  his  sub-purchaser  (I}. 

(e)  Hyde  v.  Dallaivaij,  (1842)  4  Beav.  606;  and  see  Hey  wood  v. 
Mallalieu,  (1883)  25  Ch.  D.  357;  53  L.  J.  Ch.  492. 

(/)  Anson  v.  Towgood,  (1820)  1  J.  &  W.  at  p.  639;  Sug.  14th  ed.  15; 
Higginson  v.  Clowes,  (1808)  15  Ves.  at  p.  521;  and  see  Manser  v.  Back, 
(1848)  6  Ha.  443;  Goss  v.  Lord  Nugent,  (1833)  5  B.  k  Ad.  58;  2 
L.  J.  N.  S.  K.  B.  127;  Hare  and  O'Xore's  Contract,  1901,  1  Ch.  93; 
70  L.  J.  Ch.  45. 

te)  1  J.  &  W.  638,  639. 

(A)  See  Gunnls  v.  Erhart,  (1789)  1  H.  Bl.  289;  Greaves  v.  Athlin, 
(1813)  3  Camp.  426;  Ford  v.  fates,  (1841)  2  Man.  &  G.  549;  10  L.  J. 
N.  S.  C.  P.  117;  Eden  v.  Blake,  (1845)  13  M.  &  W.  614,  617;  14 
I».  J.  Ex.  194;  Powell  v.  Edmunds,  (1810)  12  Ea.  6;  Brett  v.  Clowser, 
(1880)  5  C.  P.  D.  376,  385.  See  inf.  Ch.  XVII.  s.  4,  as  to  the  admission 
of  such  evidence  to  explain  ambiguity. 

(i)  Higginson  v.  Clowes,  (1801)  15  Ves.  516;  Jenktnson  v.  Pepys,  cited 
15  Ves.  521;  Clowes  v.  Higginson,  (1813)  1  V.  &  B.  524.  But  see 
Swaisland  v.  Dearsley,  (1861)  29  Beav.  430;  30  L.  J.  Ch.  652,  where 
evidence  of  these  declarations  appears  to  have  been  improperly  admitted 
on  behalf  of  the  plaintiff. 

(*)  Swaisland  v.  Dearsley,  (1861)  29  Beav.  430;  30  L,  J.  Ch.  652. 
And  see  the  notes  to  Woollam  v.  Hearn,  2  Wh.  &  T.  L.  ,-C.  9th  ed. 
p.  476  et  seg. 

(0  Shelton  v.  liviut,  (1832)  2  C.  &  J.  411 ;  1  L.  J.  N.  S.  Ex.  139. 
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When  the  auctioneer  has,  at  the  sale,  made  verbal  declara-     c^"  *?' 
tions  at  variance  with  the  particulars,  &c.,  a  purchaser  would  - 
seem  to  be  under  this  disadvantage:  viz.,  that  if  the  Court  declarations 
were   clearly   satisfied   that  he   heard    and  understood  the  at  sale. 
effect    of    the  verbal  declarations,  \he  probably  would  not 
obtain    a    decree    for    specific    performance     without    the 
variations,  supposing  them  to  be  to  his  prejudice  (m);  nor, 
on  the  other  hand,  could  .he  enforce  specific  performance 
with   the  variations,  supposing   them    to  be  in  his  favour. 
A  purchaser  buying  under  such  circumstances  should  have  Should  be 
the  requisite  alterations  made  in  the  printed  particulars  or 
conditions  before  the  agreement  is  signed  by  himself  and 
the  vendor;   though,  in  cases  where  the  vendor  is  selling 
under  a  power  or  trust,  this  might  occasionally  give  rise 
to   questions'  with   the  parties   beneficially   interested.     A 
verbal    correction   of    a    material    misdescription,    if    such 
correction  is  made  by  the  auctioneer,  clearly  and  distinctly, 
at  the  time  of  sale  disentitles  the  purchaser  from  enforcing 
specific  performance  with  compensation  for  that  misdescrip- 
tion, even  though  he  did  not  hear  the  statement  (n)  . 

But  any  particular  personal  information  given  to  the  pur-  Particular 
chaser,  as  to  incumbrances,  or  the  title,  or  even  declarations  ^  purdHwer 
on  such  points  by  the  auctioneer,  may  be  given  in  evidence  &c.,  a  defence 
by  vendor  or  purchaser  as  a  defence  in  a  suit  for  specific 
performance  according  to  the  particulars,  >&c.;    but,  as  a 
general  rule,  do  not  seem  to  be  admissible  on  behalf  of  the 
plain  tiff  ;(cs).     In    a   case    where    a  contract  for  sale  was 
arrived  at  by  correspondence,  in  which  the  vendor  agreed 
to    make    "a   good    marketable   title,"    and    the   abstract 

OH)  Gunnis  v.  Erhart,  (17S9)  1  H.  Bl.  289.  See  Pember  v.  Matters, 
(1779)  1  Br.  C.  C.  52;  inf.  p.  898;  Ogilvie  \.  Foljambe,  (1817)  3  Mer. 
53;  Woodward  v.  Miller,  (1845)  2  Coll.  279;  15  L.  J.  Ch.  6;  Sug. 
14th  ed.  16;  Farebrother  v.  Gibson,  (1857)  1  D.  &  J.  602;  and  cf.  Cato 
\.  Thompson,  (18S2)  9  Q.  B.  D.  616. 

(»)  Hare  and  O'More's  Contract,  1901,  1  Ch.  93;  70  L.  J.  Ch.  45. 

(o)  Higginson  v.  Clowes,  (1801)  15  Ves.  at  p.  523;  Clowes  v.  Higgin- 
son,  (1813)  1  V.  &  B.  524;  Heywood  v.  Mallalieu,  (1883)  25  Ch.  D. 
357,  365;  53  L.  J.  Ch.  492.  But  see  Craddock  Bros.  v.  Hunt,  1923, 
2  Ch.  136,  and  the  notes  to  Woollam  \.  Hearn,  2  Wh.  &  T.  L.  C.  9th  ed. 
p.  471  et  seq. 
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Chap.  IV. 
Sect.  1. 


Alteration  of 
copies,  and 
unaltered 
copy  signed. 


Sale  "with- 
out reserve." 


showed  that  the  property  was  subject  to  restrictive  covenants 
preventing  the  title  from  being  "  marketable,"  it  was  held — 
in  an  action  by  the  purchaser  to  recover  his  deposit — that 
evidence  <that  the  purchaser  knew  of  the  restrictions  at 
the  time  of  the  contract,  dould  not  be  admitted  to  modify 
the  express  terms  of  the  agreement  that  a  good  marketable 
title  would  be  matte  (p) .  But  if  the  contract  is  ,eilent  as1 
to  the  title  which  is  jto  be  shown  by  the  vendor,  anJd  the 
purchaser's  right  to  a,  good  title  is  merely  implied  by  law, 
the  legal  implication  may  be  rebutted  by  showing  that 
the  purchaser  had  notice  before  the  contract  that  the  vendor 
could  not  give  a  good  title  (q) .  In  this  case  there  is  no 
contradiction  of  the  plain  terms  of  a  written  instrument 
by  parol  evidence. 

Where  an  alteration  was  made  in  the  printed  particulars, 
and  the  altered  copies  were  first  produced  in  the  auction-room 
on  the  morning  of  sale,  and  the  auctioneer,  having  read  and 
sold  by  an  altered  copy,  inadvertently  signed  agreements 
indorsed  on  unaltered  copies,  it  was  held,  that  a  purchaser 
could  not  enforce  specific  performance  according  to  the 
particulars  as  originally  published;  though  it  did  not  appear 
that  he  had  heard  the  auctioneer  read  the  altered  copy, 
or  had  any  knowledge  of  the  alteration  (r). 

The  Sale  of  Land  by  Auction  Act,  1867,  has  made  it 
unlawful,  in  every  case  where  a  sale  is  stated  to  be  without 
reserve,  for  the  vendor  to  employ  a  person  to  bid  at  the 
sale,  or  for  the  auctioneer  to  take  knowingly  any  bidding 
from  such  person;  and  the  particulars  or  conditions  of 
sale  by  auction  of  .any  land  must  now  state  whether  such 
land  will  be  sold  without  reserve,  or  subject  to  a  reserved 
price,  or  whether  a  right  to  bid  is  reserved  (s).  The  omis- 

(p)  Cato  v.  Thompson,  (1882)  9  Q.  B.  D.  616;  and  see  Alderdale 
Estate  Co.  v.  McGrory,  1917,  1  Ch.  414,  418;  1918,  A.  C.  503. 

(?)  Per  Fry,  J.,  in  Gloag  and  Miller's  Contract,  (1883)  23  Ch.  D. 
320,  327;  52  L.  J.  Ch.  654;  Alderdale  Estate  Co.  v.  McGrory,  sup. 

(r)  Manser  v.  Back,  (1848)  6  Ha.  443;  Hare  and  O'More's  Contract, 
1901,  1  Ch.  93;  70  L.  J.  Ch.  45. 

(«)  30  &  31  Viet.  c.  48,  s.  5 ;  and  see  as  to  "  land  "  the  interpretation 
clause.  But  a  bid  made  by  a  stranger  who  had  no  means  or  intention 
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sion  of  such  a  statement  from  the  particulars  or  conditions  is  Cgapt'  I1V* 
not  provided  for,  but  it  is  conceived  that  in  such  a  case 
the  sale  would  be  treated  as  without  reserve.  The  pro- 
visions of  the  Act  are  expressed  in  the  alternative;  but  it 
seems  that  on  the  same  sale,  not  only  may  a  reserved  price  be 
fixed,  but  a  right  of  bidding  may  be  also  reserved  (#). 
Where,  however,  the  sale  is  made  "subject  to  a  reserved! 
biddiing,"  a  person  cannot  be  .employed  to  bid  up  to  the 
reserved  price,  unless  the  right  to  do  so  is  expressly 
stipulated  for  (w).  And  the  stipulation  must  be  strictly 
adhered  to;  -thus,  where  a  right  was  reserved  by  the  vendor 
to  bid  once  by  himself  or  his  agent,  and  the  auctioneer  bid 
three  times  with  the  sanction  of  the  vendor,  it  was  iheld! 
that  the  stipulation  had  been  exceedled,  and  that  the  isale 
was  voidable  at  the  .option  of  the  purchaser  (a?). 

A  person  not  a  party,  but  consenting  to  the  sale,  may  Rights  of 
be   bound   by   statements  in    the  conditions  or  particulars 
derogating  from  his  rights-  over  other  property  (y}. 


(2)  The  preparation  and  contents  of  the  particulars.         Section  2. 


The  particulars  should  fairly  and  accurately  (z)  describe  Particulars, 
the  estate;  if,  though  grammatically  correct,  they  are  so 
obscure  as  to  be  likely  to  deceive  an  ordinary  purchaser, 
the  sale  will  be  liable  to  be  set  aside  (a) .     Nor  is  it  sufficient 

of  completing  the  contract,  and  who  bid  without  the  sanction  of,  and 
unknown  to,  the  vendor,  does  not  enable  the  purchaser  to  avoid  the  con- 
tract, though  he  was  thereby  induced  to  give  an  enhanced  price:  Union 
Sank  v.  Munster,  (1887)  37  Ch.  D.  51. 

(<)  Gilliatt  v.  <?.,  (1&69)  9  Eq.  60;  39  L.  J.  Ch.  142. 

(«)  Ib. 

(a:)  Parfitt  v.  Jepson,  (1877)  46  L.  J.  C.  P.  529. 

(y)  Wood  v.  Manley,  (1839)  11  A.  &  E.  34;  9  L.  J.  Q.  B.  27. 

(z)  See  Calverley  v.  Williams,  (1790)  1  Ves.  210,  213. 

(a)  Taylor  v.  Martindale,  (1842)  1  Y.  &  C.  C.  O.  658;  Symons  v. 
James,  (1842)  ib.  at  p.  490;  Martin  v.  Cotter,  (1846)  3  J.  &  L.  496; 
Swaisland  v.  Dearsley,  (1861)  29  Beav.  430;  30  L.  J.  Oh.  652;  as  to 
annual  value,  see  Lowndes  v.  Lane,  (1789)  2  Cox,  363;  and  White  v. 
Cnddon,  (1842)  8  C.  &  F.  766;  annual  rental,  Re  Edwards  to  Daniel, 
Ltd.,  (1890)  62  L.  T.  445;  and  as  to  a  deceptive  statement  as  to 
occupancy,  Lachlan  v.  Reynolds,  (1853)  Kay,  52;  23  L,  J.  Ch.  8. 
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Chap.  IV. 
Sect,  2. 


Erroneous 
description. 


What 
particulars 

ehould  state 


for  the  particulars  merely  to  tell  what  is  not  actually  untrue, 
omitting  a  great  deal  that  is  true,  and  leaving  the  purchaser 
to  ascertain  jthe  existence  of  any  error  or  omission;  but 
they  should  describe  everything  which  it  is  material  for 
him  to  know  in  order  to  judge  of  the  nature  or  value  of 
the  property,  otherwise  specific  performance  will  not  bo 
decreed  (6).  "It  is  of  the  greatest  importance,"  said  Lord 
Romilly,  "that  it  should  be  understood  that  the  most 
perfect  truth  and  the  fullest 'disclosure  should  take  place 
in  all  cases  where  specific  performance  of  a  contract  is 
required  "  (c). 

The  vendor,  before  he  sells,  is  bound  to  make  himself 
acquainted  with  the  incidents  of  the  property  (d),  so  far 
as  may  be  necessary  in  order  to  avoid  serious  error  in  the 
description;  and  a  plan,  if  referred  to  in  aid  of  the 
description,  should  be  perfectly  accurate;  thus  where  the  sale 
plan  showed  what  was  an  apparent,  but  not  the  real  boundary 
of  the  property,  and  a  personal  inspection  by  the  purchaser 
failed  to  correct  the  misapprehension  caused  by  the  plan, 
the  vendor's  bill  for  specific  performance  was  dismissed  (e). 
On  the  sale  of  a  partial  interest, ,  any  substantial  (/) 
variation  from  the  description  will  render  the  contract 
voidable  (g] . 

It  is  the  proper  office  of  the  particulars  to  describe  the 
subject-matter  of  the  contract,  and  of  the  conditions  to  state 
the  terms  on  which  it  is  sold  (h] ;  and  the  omission  from  the 
particulars  of  some  fact  which  ought  to  have  been  stated 

(6)  Baskcomb  v.  Beckwith,  (1869)  8  Eq.  100;  38  L.  J.  Ch.  536. 

(c)  8  Eq.  109;  and  see  Beyfus  v.  Lodge,  1925,  Ch.  350,  358. 

(<f)  See  Brandling  v.  Plummer,  (1854)  2  Dr.  at  p.  430;  23  L.  J.  Ch. 
960;  Heywood  v.  MallaUeu,  (1883)  25  Ch.  D.  357,  364;  53  L.  J.  Ch.  492. 

(e)  Denny  v.  Hancock,  (1870)  6  Ch.  1;  Brewer  v.  Brown.  (1884)  28 
Ch.  D.  309;  54  L.  J.  Ch.  605.  See  Arnold  v.  A.,  (1880)  14  Ch.  D.  270. 

(/)  See  Belworih  v.  Hastell,  (1815)  4  Camp.  140;  and  in  Equity, 
Vignollet  v.  Bowen,  (1847)  12  Ir.  Eq.  R.  194. 

(ff~)  See  Thompson  v.  Miles,  (1794)  1  Eap.  184;  Farrer  v.  Xightingal, 
(1798)  2  Eep.  639;  Hearn  v.  Tomlin,  (1793)  1  Pea.  253;  Hibbert  v. 
Sfiee,  (1807)  1  Camp.  113. 

(h)  Per  V.-C.  Malins,  in  Torrance  v.  Bolton,  (1872)  14  Eq.  v  130; 
41  L.  J.  Ch.  643. 
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there  will  not  necessarily  be  remedied  by  a  statement  of  it,     C^ap-  rv« 

sect.  2. 

however  explicit,  in  the  conditions;  unless  of  course  it  can  ; 

be  shown  that  the  purchaser's  attention  was  expressly 
directed  to  it.  Thus,  where  a  printed  particular  described 
the  property  as  an  immediate  .absolute  reversion  falling 
into  possession  on  the  death  of  a  lady  aged  70,  and  it 
appeared  from  the  written  conditions,  which  were  read 
but  not  distributed  at  the  sale,  that  the  property  was  sold 
subject  to  three  mortgages',  the  purchaser,  who  did  not 
understand  that  he  Avas  buying  an  equity  of  redeiription, 
was  held  entitled  to  have  his  contract  rescinded,  and  under 
the  special  circumstances  the  vendor  was  condemned  in 
costs  (i) .  It  is  primd  facie  the  duty  of  the  vendor  to 
disclose  all  that  is  necessary  to  protect  himself,  and  not 
the  duty  of  the  purchaser  to  demand  an  inspection  of  the 
vendor's  title  deeds  before  entering  into  a  contract  (fc). 

An    agreement  to    sell   land    is,    in  the  absence  of  any   Agreement 
restrictive  expressions,  an  agreement  to  sell  the  whole  of  wnat  it 
the  vendor's  interest  therein  (?);   and  such  interest,  if  not 
described,  will  be  implied  to  be  an  estate  in  fee  simple  (\mi), 
free  from  incumbrances  (n);   but  (unless  the  contract  ex- 
pressly provides  that  a  good 'title  will  be  made  (o))  the  legal 
implication  may  be  rebutted  by  showing  that  the  purchaser 
knew    that   the    estate    he  'was    contracting  for  wras  not 
freehold  (o),  or  that  it  was  subject  to  restrictions  incapable 

(t)  Torrance  v.  Bolton,  (1872)  8  Ch.  118;  42  L.  J.  Ch.  177;  Gardiner 
v.  Tate,  (1876)  10  I.  R.  C.  L.  460.  Cf .  Blaiberg  v.  Reeves,  1906,  2  Ch. 
175. 

(A-)  Re  White  and  Smith,  1896,  1  Ch.  637,  at  p.  641;  65  L.  J.  Ch. 
481;  Re  Uaedicke  and  Lipski,  1901,  2  Ch.  666;  70  L.  J.  Ch.  811; 
Molyneux  v.  Hawtrey,  1903,  2  K.  B.  487,  491;  Allen  v.  Smith,  1924, 
2  Ch.  308. 

(0  Bower  v.  Cooper,  (1842)  2  Ha.  408;  11  L.  J.  N.  S.  Ch.  ,287. 

(»i)  Hughes  v.  Parker,  (1841)  8  M.  &  W.  244;  and  see  CatteH  v. 
Corrall,  (1840)  4  Y.  &  C.  228,  236;  9  L.  J.  N.  S.  Ex.  Eq.  37;  Sug. 
14th  ed.  298. 

(»)  Doe  v.  Stanion,  (1836)  1  M.  &  W.  695;  5  L.  J.  N.  S.  Ex.  253; 
Ogilvie  v.  Foljambe,  (1817)  3  Mer.  53,  64;  Phillips  \.  Caldcleugh,  (1868) 
L.  R.  4  Q.  B.  159;  38  L.  J.  Q.  B.  68. 

(o)  See  Cowley  v.  Watts,  (1853)  17  Jur.  172;  22  L.  J.  Ch.  591;  .Cox 
v.  Middleton,  (1854)  2  Dr.  at  p.  217;  23  L.  J.  Ch.  618. 
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Chap. IV. 
Sect.    2. 

All  legal 

incidents 

presumably 

accompany 

estate. 


Minerals, 
when  not 
included. 


of  removal  or  release  (p).  The  interest  offered  for  sale 
(whether  it  be  absolute  ,or  qualified),  will  be  presumed  to 
be  accompanied  by  all  those  advantages  which  are  legally 
incidental  to  it  (g).  Therefore,  an  infringement  of  the 
rule,  Cujus  est  solum  ejus  est  usque  ad  ccdum  (r),  is  (if 
not  mentioned  in  the  particulars)  sufficient  to  render  the 
contract  voidable  by  the  purchaser  (s).  So,  the  defect  was 
held  fatal  where  there  was  no  title  '.  to  an  underground 
cellar  (£);  where  there  was  a  want  of  title  to  such  a  proper 
access  to  a  house  as,  under  the  description,  the  purchaser  was 
justified  in  expecting  (u);  where  on  a  sale  of  arable  land  no 
right  of  way  was  shown  thereto  for  carts  and  carriages  (x] ; 
where  on  a  sale  of  a  freehold  ground  rent  powers  of  distress 
and  entry  could  not  be  conferred  on  the  purchaser  (t/). 
Where  a  lessee  agreed  to  buy  the  house  leased  to  him,  and 
described  as  being  then  in  his  own  occupation,  it  was  held 
that  he  was  not  bound  to  complete  except  upon  the  terms 
of  his  having  a  cellar  which  passed  by  the  lease,  but  which 
was  not  in  his  occupation  at  the  date  of  the  contract  (z). 

But  an  agreement  to  sell  land  to  a  railway  (a)  or 
waterworks  company  (6),  or  to  a  Local  Authority  for  the 
purpose  of  "sanitary  work"(c),  does  not  comprise  the 

(p)  Re  Gloag  and  Miller's  Contract,  (1883)  23  Ch.  D.  320,  327;  52 
L.  J.  Ch.  654;  Ellis  v.  Rogers,  (1885)  29  Ch.  D.  661,  666;  Alderdale 
Estate  Co.  v.  McGrory,  1917,  1  Ch.  414. 

(?)  Skull  v.  Glenister,  (1864)  16  C.  B.  N.  S.  81;  33  L.  J.  C.  P. 
185,  case  of  right  of  way  appurtenant,  though  not  mentioned,  passing 
by  a  parol  demise:  Cato  v.  Thompson,  sup. 

(r)  "  Et  ad  inferos,"  see  Lewis  v.  Branthwaite,  (1831)  2  B.  &  Ad.  437; 
9  L.  J.  (0.  S.)  K.  B.  263;  Keyse  \.  Powell,  (1853)  2  E.  &  B.  132;  22 
L,.  J.  Q.  B.  305;  Sparrow  v.  Oxford,  $c.  R.  Co.,  (1852)  2  D.  M.  &;  G. 
at  p.  108. 

(«)  Pope  v.  Garland,  (1841)  4  Y*  &  C.  403;   10  L.  J.  N.  S.  Ex.  Eq.  13. 

(0   Whittington  \.  Corder,  (1852)  16  Jur.  1034. 

(u)  Stanton  v.  Tatteraall,  (1853)  1  Sm.  &  G.  529. 

(a:)  Denne  v.  Light,  (1857)  8  D.  M.  &  G.  774;  26  L.  J.  Ch.  459;  see 
and  distinguish  Curling  v.  Austin,  (1862)  2  Dr.  &  S.  129. 

(y)  Langford  v.  Selmes,  (1857)  3  K.  &  J.  220. 

(z)  Whittington   v.  Corder,  (1852)  16  Jur.    1034. 

(a)  R.  C.  C.  Act,  1845,  a.  77. 

(i)  Waterworks  Clauses  Act,  1847,  s.  18. 

(o)  Defined  by  s.  2  of  the  Public  Health  Act,  1875  (Support  of 
Sewers),  Amendment  Act,  1883. 
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minerals  (d),   unless  they  are  expressly   .included    in.    the     Ch,ap-  IV. 
purchase;    and    the   mere   agreement    to   sell  a  house  and^  - 
land  was  formerly  held  not  to  pass  the  right  to  an  unascer- 
tained allotment  under  an  Inclosure  ;Act  (e] ;    but  by  the 
Inclosure    Act,    1845  (/),    it    is   now  provided  that  if  an 
interest  in  land  is  sold  before  the  allotment  in  respect  of 
it  is  made,  the  allotment  shall  be  made  to  the  purchaser. 

Though    a  conveyance  of  land    jto  a  railway  company,  Restrictions 
under  s.  81  of  the  L.  O.  C.  Act,  1845,  destroys  all  rights  J^SSS** 
and  interests  in  the  land  purchased  if  compensation  is  paid  purchase  from 
for  them,  yet  if  no  compensation  is  made  under  s.  68,  they  companies, 
still   exist  and  are  binding   on    a    purchaser    from    the 
company  (gr).     Where  a  railway  company  purchased  land, 
which  had  been  allotted  under  an  Inclosure  Act,  with  a 
condition  annexed  that  the  land  so  allotted  should  never 
be  used  for  building  purposes,  and  afterwards  sold  it  to  a 
purchaser  as  superfluous   land,  it  again   became  subject   to 
the  restriction  (&). 

Any  charge  upon  the  estate,  or  right  restrictive  of  the  Permanent 
purchaser's  absolute  enjoyment  of  it,  and  the  release  of  restrictive*1 
which  cannot  be  procured  by  the  vendors,  should  be  stated 
in  the  particulars,  as  the  omission  may  render  the  sale 
voidable  by  the  purchaser  (i) ;  e.g.,  a  right  of  sporting  over 
the  estate  (ifc),  a  right  of  common  every  third  year(Z),  a 

(d)  As   to  what   is   included   under   the   term   "minerals,"   see   Lord 
Provost  of  Glasgow  v.  Farie,  (1888)  13  A.  O.  657;  58  L.  J.  P.  O.  33; 
M.  S.  Co.  v.  Robinson,  (1889)   15  A.  O.  19;  59  L.  J.  Ch.  442;   and 
G.  W.  R.  Co.  v.  Blades,  1901,  2  Ch.  624;  70  L.  J.  Ch.  847;   G.  W.  R. 
Co.  v.  Carpalla,  §c.  Clay  Co.,  1909,  1  Oh.  218;  1910,  A.  O.  83. 

(e)  Fife  v.  Clayton,  (1807)  1  Coop.  temp.   Cott.  351;    13  Ves.  546; 
and  see  Williams  v.  Phillips,  (1881)  8  Q.  B.  D.  437;  51  L.  J.  Q.  B.  102. 

(/)  S.  84. 

(00  Ellis  v.  Rogers,  (1885)  29  Oh.  D.  661. 

(A)  Bird  v.  Eggleton,  (1885)  29  Ch.  D.  1012;  54  L.  J.  Ch.  819. 

(t)  Sug.  14th  ed.  5,  6,  311,  312;  and  see  Torrance  v.  Bolton,  (1872) 
8  Oh.  118;  42  L.  J.  Ch.  177;  Nottingham  Brick  Co.  v.  Butler,  (1886) 
16  Q.  B.  D.  778;  55  L.  J.  Q.  B.  280;  Re  Davis  and  Cavey,  '(1888) 
40  Ch.  D.  601;  58  L.  J.  Ch.  143. 

(*)  Burnett  v.  Brown,  (1820)  1  J.  &  W.  168. 

(0  Gibson  v.  Spurrier,  (1796)  Peake,  Add.  O.  49. 
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Rights  of 
way  or 

water. 


And  anything 
which  may 
determine 
render's 
interest. 


right  to  dig  for  mines  (m),  a  liability  to  repair  the  church 
chancel  (w),  onerous  covenants  in  a  lease  (o),  or  any  other 
right  or  liability  which  cannot  fairly  admit  of  compensation, 
would,  if  undisclosed,  have  that  effect. 

Eights  of  way  or  water  (p)  (if  any)  should  be  referred 
to;  for  though  a  mere  non-disclosure  of  their  existence 
might  not,  in  general,  avoid  the  contract  (q),  the  Court 
would  readily  lay  hold  of  anything  in  the  particulars,  &c.? 
at  all  inconsistent  with  their  existence,  as  a  ground  for 
relieving  a  purchaser. 

If  the  vendor's  interest  is  in  any  way  determinable,  the 
fact  should  appear;  for  when  a  redeemable  annuity  was 
offered  for  sale  simply  as  an  annuity  (r),  and  leasehold 
houses  were  sold  without  any  mention  being  made  of  a 
private  Act  of  Parliament  which  gave  a  company  the  right 
to  purchase  them  ($},  the  sales  were  held  invalid. 


The  vendor,  however,  is  not  bound  to  mention  in   the 


Bat  not 

matter  of  . 

which   ur-  particulars  any  matter  anectmg  the  property,  of  which  the 

18  purchaser  has  notice -(i)  in  the  legal  sense  of  the  word. 


Or  statutory 
local  taxes : 


Where  land  is  sold  as  fen  land,  the  particulars  need  not 
refer  to  embanking  and  drainage  taxes,  to  which  it  i& 
subject  under  a  local  but  public  Act  of  Parliament  (u). 

(w)  Seaman  v.  Yawdrey,  (1810)  16  Ves.  390.  See  Ramsden  v.  Hunt, 
(1858)  6  W.  R.  349;  27  L.  J.  Ch.  482. 

(n)  Fofteblow  or  Horniblow  v.  Shirley,  (1806)  13  Ves.  81 ;  cited  2  Sw. 
223. 

(o)  Re  White  and  Smith,  1896,  1  Ch.  637;  65  L.  J.  Ch.  481;  Re 
Haedicke  and  Lipski,  1901,  2  Ch.  666;  70  L.  J.  Ch.  811;  Allen  v. 
Smith,  1924,  2  Ch.  308. 

G»)  See  Shackleton  v.  Sutcliffe,  (1847)  1  De  G.  &  S.  609;  Hey  wood 
v.  Mallalieu,  (1883)  25  Ch.  D.  357;  53  L.  J.  Ch.  492.  Cf.  Beyfut  v. 
Lodge,  1925,  Ch.  350. 

(0)  Bowles  v.  Round,  (1800)  5  Ves.  508.  Cf.  fondle  \.  Button,  1922, 
2  Ch.  199. 

(r)  Coverley  v.  Burrell,  (1821)  Sag.  14th  ed.  27. 

(«)  Bollard  v.  Way,  (1836)  1  M.  &  W.  520;  5  L.  J.  N.  S.  Ex.  207. 

(0  See  Bailey  v.  Barnes,  1894,  1  Ch.  25;  63  L.  J.  Ch.  73. 

(«)  Barraud  v.  Archer,  (1828)  2  Sim.  433;  affd.  2  Russ.  &  M.  751; 
9  L.  J.  (O.  S.)  Ch.  173.  ( 
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So,  on  the  sale  of  lands  within  the  mining  districts,  any     Ggapt'  I2V' 
reference  to  the  rights  of  mining  (a?)  under  the  local  customs 


would,  it  is  conceived,  be  unnecessary,  as  their  existence  is  loL"  customs  : 
matter  of  notoriety  («/). 

But  the  particulars  must  contain  no  (misrepresentation;   Butnomis- 
e.g.,  if,  on  the  sale  of  leaseholds,  the  terms  of  the  lease  are 


mis-stated,  the  sale  may  be  -set  aside;    even    though    the  «•?••  mis- 

*  /   \        o  statement  of 

auctioneer  read  the  lease  at  the  sale  (z).  So,  where  on  iea8e: 
a  sale  by  the  Court  ,of  leasehold  properties  held  under 
a  corporation,  which  usually  reserved  mere  nominal  rents, 
a  full  detailed  description  was  given  of  one  of  the  lots, 
which  did  not  state  that  it  was  subject  to  a  heavy  ground 
rent,  the  purchaser  was  discharged  from  his  purchase  (a). 
So  also,  where  the  vendor  knew  that  the  purchaser  required 
the  land  for  building  purposes  and  represented  that  it  was 
suitable  for  that  purpose,  when  in  fact  there  was  an  under- 
ground culvert,  which  rendered  it  unsuitable  (&).  In  such 
a  case,  the  misrepresentation  is  so  material  that  the 
purchaser  may  be  regarded  as  not  getting  that  for  which 
he  contracted  (c).  It  has  been  held,  however,  that  where 
there  is  a  latent  defect,  but  the  defect  is  not  so  material 
as  to  prevent  the  purchaser  from  getting  substantially  what 
he  contracted  for,  he  is  not  entitled  to  have  the  con- 

(a;)  See  Rogers  v.  Brenton,  (1847)  10  Q.  B.  20;  17  L.  J.  Q.  B.  ,34; 
Rowe  v.  Brenton,  (1828)  3  Man.  &  R-.  247,  339,  341,  344;  8  B.  &  C.  765. 

(y)  And  see  now,  as  to  the  Hundred  of  High  Peak,  Derbyshire, 
14  &  15  Viet.  c.  94;  and  Wake  v.  Hall,  (1883)  8  A.  C.  195;  52  L.  J. 
Q.  B.  494.  In  the  Forest  of  Dean  the  customs  have  been  regulated  by 
the  Dean  Forest  (Mines)  Act,  1838,  amended  by  24  &  25  Viet.  c.  40, 
and  the  Dean  Forest  (Mines)  Act,  1871.  See  Wood  on  Dean  Forest; 
MacSwinney,  3rd  ed.  p.  536.  As  to  the  customs  of  Devon  and  Cornwall, 
see  Stannary  Laws,  and  MacSwinney,  3rd  ed.  c.  19;  also  MacSwinney, 
5th  ed.  p.  iii. 

(s)  Flight  v.  Booth,  (1834)  1  Bing.  N.  C.  370;  4  L.  J.  N.  S.  C.  P. 
66;  Jones  v.  Edney,  (1813)  3  Camp.  285;  and  see  Van  v.  C^rpe,  1(1834) 
3  My.  &.  K.  269;  Flight  v.  Barton,  (1832)  ib.  282;  Stanley  \.*McGauran, 
(1882)  11  L.  R.  Ir.  314. 

(a)  Jones  v.  Simmer,  (1880)  14  Ch.  D.  588;  49  L.  J.  Ch.  775.  In 
this  case  there  was  no  actual  misstatement,  and  yet  the  particular  was 
held  to  be  misleading. 

(6)  Re  Puckett  and  Smith,  1902,  2  Ch.  258;  71  L.  J.  Ch.  666. 

(c)  1902,  2  Ch.  p.  264. 

D.  —  VOL.   I.  8 
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Chap. IV. 
Sect.  2. 


tract  rescinded,  but  may  have  to  ta&e  the  property  with 
compensation  (d}. 


°.rof  .  .Where  property  thirty-three  feet  in  depth  was  described 

dimensions  »  ,. 

of  property:     as  forty-six  feet  deep,  the  purchaser  was  allowed  an  abate- 
ment of  the  price,  though  he  was  the  occupying  tenant  (e). 


Oraeto 
redeemed 
land  tax  : 


So,  where  redeemed  land  tax,  consisting  of  several  sums 
charged  on  distinct  tenements,  was  described  as  an  aggregate 
sum  issuing  out  of  all,  the  misdescription  was  held  to  be 
Or  of  ground  a  fatal  objection  to  the  title  (/).  And  a  description  in 
the  particulars  of  six  houses  as  being  held  under  one  lease 
at  ground  rents  of  41.  per  annum  for  each  house,  when  the 
property  is  held  at  an  entire  rent  of  241.,  is  a  material  mis- 
statement  entitling  the  purchaser  to  recover  his  deposit  (g). 


Nor  anything 
calculated  to 
deceive,  &c. 
Reference  to 
deceptive 
plan. 


The  effect  of  what  would  otherwise  be  notice  may  be 
destroyed,  not  only  by  actual  misdesoription  or  misstate- 
ment,  but  by  anything  calculated  to  deceive,  or  even  lull 
suspicion,  upon  the  particular  point;  as  where  lot  A. 
(building  land)  was  expressed  to  be  sold  subject  to  the 
rights  of  way  reserved  by  the  existing  leases  of  adjoining 
property  B.,  and  a  plan,  specially  referred  to  in  the 
particulars,  disclosed  a  carriage-way  reserved  over  A.  to 
B.,  and  also  a  way  reserved  over  A.  to  another  lot  C.,  but 
gave  no  indication  of  another  way  reserved  over  A.  to  B., 
the  particulars  and  plan  were  treated  as  deceptive;  and  the 
purchaser  was  held  not  bound,  in  the  particular  circum- 
stances, to  have  inspected  the  leases  (ft) . 


Or  deceptive        go,  where  a  lessee  sold  (by  way  of  underlease)  part  of  a 

Htatement  as       ...  .      ,  -11 

to  covenants,    demised   estate,   and   the  particulars   mentioned    that   the 

(d)  Shepherd  v.  Croft,  1911,  1  Ch.  521. 

(«)  King  v.  Wilson,  (1843)  G  Beav.  124.  See  Whittington  v.  Carder, 
(1852)  16  Jur.  1034. 

(/)  Cox  v.  Coventon,  (1802)  31  Beav.  378. 

(g)  Re  Boulton  and  Cvllingford,  (1892)  37  Sol.  J.  25. 

(A)  Dykes  v.  Blake,  (1838)  4  Bing.  N.  C.  463;  7  L.  J.  X.  S.  C.  P. 
282;  and  see  Gibson  v.  VEste,  (1843)  2  Y.  &  C.  C.  O.  542;  Baskcomb  v. 
Beckwith,  (1869)  8  Eq.  100;  38  L.  J.  Ch.  536;  Arnold  v.  A.,  (1880) 
14  Ch.  D.  270.  See  also  Jones  v.  Simmer,  (1880)  14  Ch.  D.  588;  49 
L.  J.  Ch.  775. 
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original  lease  contained  a  power  of  re-entry  on  breach  of  a  C|*P-  *v- 
covenant  against  certain  trades  being  carried  on  upon  tbe 
premises,  and  that  the  purchasers  must  enter  into  .similar 
covenants,  but  did  not  state  the  fact — a  serious  defect  in 
the  title  (i) — that  some  underleases,  already  granted  of 
parts  of  the  property,  contained  no  such  covenants,  the 
purchaser  recovered  his  deposit  at  Law  (ft) .  So,  in  Equity, 
a  vendor  of  property  on  lease  is  not  justified  in  parading 
upon  his  particulars  the  existence  sof  covenants  beneficial 
to  the  estate,  but  which  he  iknows,  or  has  good  reason  to 
believe,  cannot  be  enforced  (Z) :  though  he  is  not,  as  a  general 
rule,  bound  to  show  who  are  nominatim  the  parties  liable 
upon  such  covenants  (Z). 

Where  a  lease,  which  contains  the  usual  covenant  to  deliver  On  sale  of 

,  i  •         •  i  ,  i  T      ,.   .  i  •     lease,  removal 

up  the  premises  in  good  repair  at  the  end  of  the  term,  is  Of  buildings 
sold,  and  any  of  the  demised  buildings  have  been  removed,  *°  be  8tated- 
the  fact  should  be  stated:  'the  omission  of  the  buildings 
from  the  particulars  is  not  -sufficient  (m) .     So,  where  other  Sale  of  part 
property  is  comprised  in  the  lease  (»),  or  the  interest  offered  p^^y^r 
for  sale  is  an  underlease  (o),  though  there  is  a  condition  of  underlease, 
that  the  purchaser  shall  be  deemed  to  have  notice  iof  the 
contents  of  the  "  lease  "  (p),  the  if  act  should  appear  in  the 
particulars'  or  conditions :  and  its  omission  may  be  considered 
a  sufficient  ground  for  refusing  specific  performance  (q) ; 

(0  Darlington  \.  Hamilton,  (1854)  Kay,  550;  23  L.  J.  Ch.  1000; 
Sartlett  v.  Salmon,  (1855)  6  D.  M.  &  G-.  33. 

(*)  Waring  v.  Hoggart,  (1823)  Ey.  &  M.  39;  and  see  Dawes  v.  Setts, 

(1848)  12  Jur.  412,  709;  17  L.  J.  Ch.  315;   and  Spunner  v.   Walsh, 

(1849)  11  Ir.  Eq.  E.  597. 

(0  Flint  v.  Woodin,  (1852)  9  Ha.  618. 

(»»)  Granger  v.  Worms,  (1815)  4  Camp.  83. 

(n)  TomJcins  v.  White,  (1806)  3  Smith,  435;  Leuty  v.  Hillas,  (1858) 
2  D.  &  J.  110,  122;  27  L.  J.  Ch.  534;  Brumfit  v.  Morton,  (1857)  3  Jur. 
N.  S.  1198;  which  see  as  to  "derivative  lease"  and  "underlease"  being 
convertible  terms. 

(0)  Madeley  v.  Booth,  (1848)  2  De  G.  &  S.  718;  Re  Bey f us  and 
Masters,  (1888)  39  Ch.  D.  110;  and  see  Lee  v.  Rayson,  1917,  1  iCh.  613. 

(p)  Broom  v.  Phillips,  (1896)  74  L.  T.  459. 

(?)  Brumfit  v.  Morton,  (1857)  3  Jur.  N.  S.  1198;  Creswell  v.  David- 
son, (1887)  56  L.  T.  811.  See,  too,  Hayford  v.  Griddle,  (1855)  22  Beav. 
477;  Flood  v.  Pritchard,  (1879)  40  L.  T.  873;  Camberwell,  $c.  Building 

8(2) 
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2V 


Discrepancy 
between 
particulars 
ttiid  lease. 


Reference  to 
plan. 


kut  tae  Purcna&er  cannot  on  this  ground  refuse  to  complete, 
if  the  vendor  has  only  agreed  to  sell  "  all  his  interest  in 
the  lease  "(0- 

Where  the  particulars  refer  to  the  lease,  and  there  is  a 
discrepancy  between  the  two,  and  the  terms  of  the  lease 
are  the  more  favourable  to  the  purchaser,  the  vendor  is  bound 
by  the  description  in  the  lease,  and  must  show  a  title  in 
conformity  therewith  (s)  . 

When  a  plan  of  the  estate  is  attached  to  (£),  or  accom- 
panies, the  particulars,  or  is  so  incorporated  in  the  contract 
as  to  control  the  description  (w),  and  is  incorrect,  it  will 
be  a  material  .consideration  with  the  Court  whether  the 
purchaser  was  thereby  misled;  but,  if  accurate,  it  is  merely 
tantamount  to  a  view  of  the  property;  so  that  when  an 
estate  was  sold  in  lots,  and  it  correctly  appeared  by  the 
plan  that  lot  1,  an  inn,  was  supplied  with  water  by  a  drain 
leading  from  a  well  in  'lot  4,  this  was  held  to  be  merely 
expressive  of  the  physical  fact,  and  not  to  amount  to  any 
engagement  on  the  part  of  the  vendor  that  there  should  be 
a  reservation  of  a  right  to  water  in  the  conveyance  of 
lot  4;  and  a  bill  filed  by  the  purchaser  of  lot  1  for  com- 
pensation was  dismissed  with  costs  (#).  But  where  the  plan 
so  represents  adjoining  land  as  to  maike  it  apparently  part 
of  the  property,  and  the  purchaser  is  thereby  misled,  this 
may  be  a  ground  for  refusing  a  decree  for  specific  per- 
formance against  him  (y)  .  Thus,  where  an  estate  was  sold 
in  lots,  subject  to  restrictive  (Covenants  as  to  the  trades  to 

Society  v.  Holloway,  (1879)  13  Ch.  D.  754;  49  L.  J.  Ch.  301;  Pe  Beyiut 
and  Masters,  (1888)  39  Oh.  D.  110. 

(r)  Waring  \.  Scotland,  (1888)  57  L.  J.  Ch.  1016. 

(«)  Bentley  v.  Craven,  (1853)  17  Beav.  204. 

(0  See  Be  Lindsay  and  Forder,  (1895)  72  L.  T.  832,  where  there  wa* 
a  note  on  the  plan  that  it  was  prepared  as  a  guide  for  intending 
purchasers,  but  its  accuracy  was  in  no  way  guaranteed. 

(«)  Nene  Valley  Commissioners  v.  Dtinkley,  (1876)  4  Ch.  D.  1. 

(ar)  Fewster  v.  Turner,  (1842)  6  Jur.  144;  11  L.  J.  Ch.  181;  but 
see  Dykes  v.  Blake,  (1838)  4  Bing.  N.  O.  463;  7  L.  J.  N.  S.  C.  P.  282. 

(y)  See  Weston  v.  Bird,  (1854)  2  W.  R.  145;  Denny  v.  Hancock, 
(1870)  6  Ch.  1;  Arnold  v.  A.,  (1880)  14  Ch.  D.  270;  Brewer  v.  Brown, 
(1884)  28  Oh.  D.  309;  54  L.  J.  Oh.  605;  Jacobs  v.  Rerell,  1900,  2  Oh. 
858. 
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be  carried  on  upon  the  estate,  and  the  vendor  retained  a     C*£P-  J2V- 
small    plot   which,    though   shown    on    the  plan,  was  not  - 
coloured  nor  marked  with  his  name  as  in  the  case  of  other 
adjoining  owners,  the  Court  refused  to  enforce  the  contract 
against  a  purchaser  of  one  of  the  lots,  unless  the  vendor 
entered  into  similar  restrictive  covenants  as  to  the  excepted 
plot  (z). 

On  the  sale  or  lease  of  building  ground,  the  exhibition  Piau  showing 
011  the  plan  of  intended  roads  or  other  improvements  on  the  j 


adjacent  land  does  not  bind  the  vendor  or  lessor  to  make  andimprove- 

or  execute  such  roads  or  improvements  (a),  nor  entitle  the 

purchaser  or  lessee  to  a  grant  of  right  of  way  over  any  roads 

so  laid  down  on  the  plan,  except  such  as  form  the  direct 

means  of  communication  with  the  nearest  highway  (&)  ;  but 

a  vendor  would  not,  it  appears,  be  allowed  to  divide  and 

appropriate  the  land  in  a  different  manner,  so  as  to  attract 

an  occupancy  and  population  entirely  different  from  that 

which  .would  probably  have  been  produced  by  acting  on  the 

plan  proposed  and  held  out  at  the  sale  (c).     On  the  other  Statement 

hand,  when  a  house  is  sold  "  with  all  its  lights,"  a  statement  ingiand°i8~ 

in  the  particulars,  that  adjoining  land  belonging  to  the  beading  land. 

vendor  is  building  land,  does  not  authorise  the  vendor  or 

a  purchaser  from  him  to  build  upon  the  adjoining  land  so 

as  to  obstruct  such  lights  (d).     But  an  implied  grant  of  an 

(z)  Baskcomb  v.  Beckwith,  (1860)  8  Eq.  100;  38  L.  J.  Oh.  536. 

(a)  Feoffees  of  Heriot's  Hospital  \.  Gibson,  (1814)  2  Dow,  301; 
Squire  v.  Campbell,  (1836)  1  My.  &  C.  459;  6  L.  J.  N.  S.  Oh.  41; 
A'urse  v.  Lord  Seymour,  (1851)  13  Beav.  254;  Tucker  v.  Vowles,  1893, 
1  Ch.  19o;  62  L.  J.  Ch.  172;  see  Schreiber  v.  Creed,  (1839)  10  Si.  9; 
8  L.  J.  N.  S.  Ch.  346;  Beaumont  v.  Dukes,  (1822)  Jac.  422;  Nicholson 
v.  Rose,  (1859)  4  D.  &  J.  10;  Whitehouse  v.  Hugh,  1906,  1  Ch.  253. 

(6)  Randall  v.  Hall,  (1851)  4  De  G.  &  S.  343;  but  qu.  whether  the 
vendor  refusing  to  grant  a  right  of  way,  at  any  rate  over  such  roads  as 
might  eventually  be  made,  could  enforce  specific  performance.  See 
judgment. 

(c)  Peacock  v.  Pe-nson,  (1848)  11  Beav.  355;   18  L.  J.  Ch.  57;  upon 
the  construction  of  covenant  to  make  roads,  see  Mason  v.  Cole,  (1849) 
4  Ex.  375;  18  L.  J.  Ex.  478. 

(d)  Swansborough  v.  Coventry,  (1832)  9  Bing.  305s   2  L.  J.  N.  S. 
C.  P.  11;  Broomfield  v.   Williams,  1897,  1  Ch.  602;  66  L.  J.  Ch.  305; 
Pollard    v.    Gare,    1901,   1    Ch.    834;    70   L.    J.   Ch.    404;    Godwin    v. 
Schweppes,  Ltd.,  1902,  1  Ch.  933;   Cable  v.  Bryant,  1908,  1  Ch,  259. 
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Sect.  2. 


Vendor  of 

house 

retaining 

adjoining 

land  cannot 

obstruct 

lights. 


easement  will  be  restricted  to  what  at  the  time  the  vendor 
has  power  to  grant.  Where,  therefore,  at  the  time  of  sale 
the  vendor's  interest  in  the  adjoining  land  is  only  for  a 
term  of  years,  the  implication  will  not  extend  beyond  the 
period  when  the  term  expires,  notwithstanding  that  in  the 
meanwhile  the  vendor's  interest  in  such  adjoining  land  may 
have  become  enlarged  (e). 

Where  a  person  owns  a  house  having  the  actual  use  and 
enjoyment  of  certain  lights  and  also  holds  the  adjoining 
land,  and  sells  the  house,  he  cannot,  though  the  lights  are 
new,  nor  can  any  one  who  claims  under  him,  build  upon  the 
adjoining  land  so  as  to  obstruct  or  interrupt  the  enjoyment 
of  those  lights  (/),  for  such  an  obstruction  by  the  vendor 
would  be,  in  effect,  a  derogation  from  his  grant.  A  contract 
for  the  sale  of  a  house  with  windows  looking  over  the  land 
of  a  third  person  implies  no  representation  or  warranty 
that  the  windows  are  entitled  to  the  access  of  light  over  that 


Reference  to  Care  should  be  taken  upon  the  sale  of  house  property  or 
building  land  which  has  been  described  in  the  title-deeds 
by  reference  to  indorsed  plans  and  a  scale  of  measurement,  to 
ascertain  that  the  measurement  is  correct:  a  slight  variation 
may  lead  to  serious  difficulty  with  a  purchaser. 

Meaning  of          In    the  construction    of   particulars  of  sale,  the  Courts 
expressions,     have    attached   the   following    meanings    to  the  following 
expressions:   viz: — 


"Brick-bwit 
house ; f ' 


A  house  described  as  "  brick-built"  is  understood  to  be 
brick-built  in  the  ordinary  sense  of  the  words;  not  composed 
externally  partly  of  brick  and  partly  of  timber  and  lath  and 

(e~)  Booth  v.  Alcock,  (1873)  8  Ch.  663;  42  L.  J.  Ch.  587;  Godwin  \. 
Schweppes,  Ltd.,  1902,  1  Ch.  926,  933;  QuioJce  v.  Chapman,  1903,  1  Ch. 
669,  666;  Westwood  v.  Heywood,  1921,  2  Ch.  130,  137. 

(/)  Per  curiam,  9  BLng.  309.  As  to  new  windows,  see  Compton  v. 
Richards,  (1814)  1  Pr.  27;  and  Blanohard  v.  Bridges,  (1835)  4  A.  &  E. 
176;  5  L.  J.  N.  S.  K.  B.  78. 

(?)  Per  Farwell,  J.,  Greenhalgh  v.  Brindley,  1901,  2  Ch.  at  p.  328; 
70  L.  J.  Ch.  740;  Smith  v.  Colbourne,  1914,  2  Ch.  532. 
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plaster  (A):  but  the  description  of  a  house  as  "substantial 
and  convenient  "  is^  merely  relative;  and  in  one  case,  where  a  - 
hou&e  was  so  described,  the  purchaser  was  held  to  his  bargain,  8tantial." 
though  one  of  the  external  walls  was  only  half  a  brick  in 
thickness  (»). 

By  "  clear  yearly  rent"  is  understood  a  rent  clear  of  all  "Clear  yearly 
outgoings  (ft),  &c.,  usually  borne  by  the  tenant;  but  subject 
to  such  (e.g.,  land  tax)  as  are  borne  by  the  landlord  (I). 

A  perpetual  rent  reserved  on  a  sale,  where  there  was  no 
charge  in  terms  in  the  conveyance,  was  under  special  circum- 
stances held  to  be  not  improperly  described  as  a  "rent- 
charge  ",(m). 

,The  expression  "farm,"  includes  woodland,  part  of  the  "Farm." 
estate,  though  not  in  the  occupation  of  the  tenant  (n)  . 

A  house  where  beer  was  sold  by  retail  under  a  licence  "Public 
"  not  to  be  drunk  on  the  premises,"  has  been  held  not  to  be 
a  public  house  for  the  sale  of  beer  (o)  .  But  a  house  used 
exclusively  for  the  sale  of  beer  to  be  drunk  off  the  premises, 
though  held  not  to  be  "  a  beer-house  "  (p),  is  a  "  beer- 
shop  "(g);  and  a  covenant  not  to  build  anything  but 

(A)  Powell  v.  Doubble,  Sug.  14th  ed.  29. 

(«)  Johnson  v.  Smart,  (1860)  2  Gif.  151. 

(&)  As  to  what  is  included  in  the  word  "outgoings,"  see  Midgley  v. 
Coppock,  (1879)  4  Ex.  D.  309;  48  L.  J.  Ex.  674;  Re  Boor,  (1889)  40 
Ch.  D.  572;  Tubbs  v.  Wynne,  1897,  1  Q.  B.  74;  66  L.  J.  Q.  B.  116: 
Harsht  v.  Tagg,  1900,  1  Ch.  231;  69  L.  J.  Ch.  91;  Stock  v.  Meakin, 
1900,  1  Ch.  683;  Be  Allen  and  Driscoll,  1904,  1  Ch.  493;  73  L.  J.  Ch. 
382;  Calder's  least  Co.  v.  Stockdale,  1928,  Ch.  340. 

(?)  Earl  of  Tyrconnel  v.  Duke  of  Ancaster,  (1754)  2  Ves.  sen.  500. 

(m)  Be  Lord  Gerard  and  Beecham,  1894,  3  Ch.  295;  63  L.  J.  Ch.  695. 

(n)  Portman  v.  Mill,  (183*)  3  Jur.  356;  8  L.  J.  N.  S.  Ch.  161. 

(o)  Pease  v.  Coats,  (1866)  2  Eq.  688;  36  L.  J.  Ch.  57;  but  qu.  See 
Feilden  v.  Slater,  (1869)  7  Eq.  523;  38  L.  J.  Ch.  379;  Jones  v.  Bone, 
(1870)  9  Eq.  674;  39  L.  J.  Ch.  405;  Buckle  v.  Fredericks,  (1890) 
44  Ch.  D.  244. 

(p)  L.  $  N.  W.  E.  Co.  v.  Garnett,  (1869)  9  Eq.  26;  39  L.  J.  Ch.  25. 

(?)  Bishop  of  St.  Albans  v.  Battersby,  (1878)  3  Q.  B.  D.  359;  47 
L.  J.  Q.  B.  571;  and  see  London  and  Suburban  Co.  v.  Field,  ,(1881) 
16  Ch.  D.  645;  50  L.  J.  Ch.  549;  and  Holt  v.  Collyer,  (1881)  16  Ch.  D. 
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Sect.  2. 


dwelling-houses,  except  on  a  certain  part  where  "  shops " 
might  be  erected,  does  not  entitle  the  purchaser  to  sell  the 
excepted  part  as  a  site  for  "  taverns  "  (r). 


"Free public  The  expression  "free  public  house"  is  a  misdescription 
when  the  lease  contains  a  covenant  to  take  beer  from  the 
lessor  (s). 


' '  Ground 
rent." 


By  the  expression  "  ground  rent,"  if  unexplained,  is  to  be 
understood  a  rent  less  than  the  rack  rent  of  the  premises; 
its  proper  meaning  is  the  rent  at  which  land  is  let  for  the 
purpose  of  improvement  by  building  (£) :  but  the  expression 
is  very  carelessly  used.  Where  what  was  called  a  ground 
rent  was  in  fact  a  sum  in  gross,  paid  for  the  right  of  user 
of  a  pleasure  ground,  the  purchaser  was  allowed  to  rescind 
his  contract  and  recover  his  deposit  (M)  . 


Precautions 
to  be  observed 
on  sale  of 
manor. 


On  the  sale  of  a  manor,  care  should  be  taken  to  ascertain 
accurately  what  are  its  constituents.  Minerals  under  tene- 
mental  freeholds,  or  under  lands  formerly  copyhold  of  a 
manor,  an  advowson  (a;),  or  allotments  made  to  the  lord 
upon  inclosure  of  wastes,  may  form  parcel  of  the  manor 
without  the  fact  being  suspected:  and  would  pass  under 
the  ordinary  words  of  conveyance  of  the  manor,  unless 
specially  excepted  (i/). 

718;  50  L.  J.  Ch.  311;  Nicoll  v.  Penning,  (1881)  19  Ch.  D.  258,  267; 
51  L.  J.  Ch.  166. 

(r)  Coombs  v.  Cook,  (1883)  1  Cab.  &  El.  75;  see  Formby  v.  Barker, 
1903,  2  Ch.  pp.  547,  548;  72  L.  J.  Ch.  716. 

(«)  Jones  v.  Edney,  (1813)  3  Camp.  285;  and  see  Modlen  v.  Snowball, 
(1861)  29  Beav.  641;  4  D.  F.  &  J.  143;  31  L.  J.  Ch.  34. 

(<)  Stewart  v.  Alliston,  (1815)  1  Mer.  26 ;  but  see  Bartlett  v.  Salmon, 
(1855)  6  D.  M.  &  G.  33;  and  cf.  Lecoy  v.  Mogford,  (1856)  2  Jur.  N.  S. 
1084;  4  W.  R.  805. 

(«)  Evans  v.  Robins,  (1862)  1  H.  &  C.  302;  31  L.  J.  Ex.  465;  and 
see  Longford  v.  Seltnes,  (1857)  3  K.  £  J.  220. 

(x)  See  the  Benefices  Act,  1898,  and  the  amending  Measure  of  1923, 
and  Farrer  on  Conditions  of  Sale,  2nd  ed.  pp.  195,  196. 

(y)  L.  P.  Act,  1925,  a.  62  (3).  As  to  the  old  law,  see  A.-G.  v.  Ewelme 
Hoopl.,  (1853)  17  Beav.  366;  22  L.  J.  Ch.  846;  Hicks  v.  Sollitt,  ,(1853) 
3  D.  M.  &  G.  782;  23  L.  J.  Ch.  571;  Hicks  v.  Hastings,  (1857)  3 
K.  In  J.  701.  As  to  the  case  of  the  sale  of  a  copyhold  farm,  see  Williams 
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(3)  The  Conditions.  Sect.  3. ' 


The  conditions  of  sale  should  be  printed  and  circulated  Conditions 
some  time  previously  to  the  sale,  or  at  any  rate  in  the  printed, 
auction-room,  so  as  to  give  each  person  an  opportunity  of 
ascertaining  the  terms  on  which  the  property  is  sold.  The 
system  adopted  by  the  Law  Society  (z)  and  by  many  pro- 
vincial Law  Societies,  of  having  printed  common-form 
conditions  which  are  used  on  every  sale,  and  to  which  are 
prefixed  the  special  conditions  under  which  the  particular 
property  is  sold,  has  much  to  recommend  it;  the  effect 
of  the  common-form  conditions  is  well  understood,  and  the 
attention  of  the  purchaser  and  his  solicitor  is  at  once 
directed  to  the  special  conditions.  iThe  practice  of  having 
written  conditions  which  are  merely  produced  and  read 
over,  but  not  circulated  in  the  (auction-room,  cannot  be  too 
strongly  reprobated,  and,  if  the  purchaser  is  thereby  misled 
or  not  fully  informed  on  a  material  point,  may  result  in 
the  rescission  of  the  contract  (a). 

Sects.  44  and  45  of  the  L.  P.  Act,  1925,  contain  a  Implied 
number  of  stipulations  subject  to  which  a  contract  for  sale 
is  to  be  deemed  to  be  entered  into  unless  expressly  excluded 
or  varied.  Sect.  46  provides  that  the  Lord  Chancellor  may 
from  time  to  time  prescribe  and  publish  forms  of  contracts 
and  conditions  of  sale  of  land,  and  the  forms  so  prescribed 
shall,  subject  to  any  modification,  or  any  stipulation  or 
intention  to  the  contrary,  expressed  in  the  correspondence, 
apply  Jo  contracts  by  correspondence,  and  may,  but  only 
by  express  reference  thereto,  be  made  to  apply  to  any  other 
cases  for  which  the  forms  are  made  available  (6). 

v.  Phillips,  (1881)  8  Q.  B.  D.  437 ;  51  L.  J.  Q.  B.  102,  where  allot- 
ments made  in  lieu  of  common  rights  formerly  belonging  to  the  owner 
were  held  not  to  pass  with  the  farm.  See  the  L.  P.  Act,  1922,  ,under 
which  manorial  incidents  (subject  to  compensation  being  paid  as  therein 
mentioned)  are  abolished. 

(2)  See  General  Conditions  of  1925,  issued  by  the  Law  Society. 

(a)  Torrance  v.  Bolton,  (1872)  8  Ch.  118;  and  see  sup.  pp.  89,  104. 

(6)  Such  statutory  forms  have  been  issued:  S.  R.  &  O.  1925, 
No.  779/L.  14.  See  Appendix,  inf.  p.  1085. 
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Chap. IV. 
Sect.  3. 

Against 

retracting 

biddings. 

Whether  or 
not  binding. 


For  with- 
drawing lots. 


Payment  and 
investment  of 
deposit. 


In  the  absence  of  stipulation,  a  bidder  at  an  auction 
may,  audibly,  before  the  fall  of  the  hammer,  retract  his 
bidding  (c) ;  a  condition  negativing  this  right  is  almost 
always  inserted,  and  is  recommended  by  Lord  St.  Leonards, 
who  nevertheless  expressed  the  opinion  that  it  could  not  be 
enforced  (d) .  But  where  an  estate  was  sold  under  a  decree 
of  the  Court,  with  the  consent  of  a  mortgagee  who  was 
not  a  party  to  the  suit,  and  the  highest  bidder  was  the 
mortgagee's  solicitor  who  withdrew  his  bid  before  the  fall 
of  the  hammer,  it  was  held  that  the  solicitor  "  ought  not 
to  be  allowed  to  defeat  the  sale,"  and  that  he  was  bound  by 
his  offer  (e). 

In  some  cases  it  may  be  desirable  that  the  vendor  should 
reserve  to  himself  the  option  of  withdrawing  any  lots  from 
the  sale,  whether  they  shall  have  been  offered  to  public  com- 
petition or  not,  as,  e.g.,  in  the  case  of  a  disputed  bidding,  or 
where  there  is  not  an  adequate  demand  for  the  lots  which  are 
being  brought  into  the  market,  or  where,  on  the  sale  of  a 
building  estate,  the  lots  which  are  first  offered,  and  which 
from  their  position  or  other  circumstances  materially  affect 
the  value  of  the  remaining  lots,  do  not  fetch  the  price  put 
upon  them,  and  are  in  consequence  bought  in. 

On  a  sale  by  auction,  it  is  usual  to  require  payment  of  a 
deposit  by  the  purchasers;  and  this  is  a  prudent  precaution 
on  a  sale  by  private  contract.  If  the  deposit  will  be  of  large 
amount,  it  may  be  well  to  provide  for  its  investment,  e.g., 
in  Exchequer  Bills  or  upon  deposit  with  bankers  of  repute, 
in  order  that  there  may  be  no  loss  of  interest  nor  liability 
in  respect  to  the  depreciation  of  securities.  Although  the 
vendor  is  not  bound  to  accept  payment  except  in  cash  (/), 
the  custom  of  auctioneers  to  accept  the  purchaser's  cheque 
is  reasonable  (0),  and,  accordingly,  where  on  a  sale  by  a 

(c)  Payne  v.  Cave,  (1789)  3  T.  R.  148;   Routledge  v.  Grant,  (1828) 
4  Bing.  653,  660;  6  L.  J.  O.  S.  C.  P.  166. 

(d)  Sag.  14th  ed.  14;  referring  to  Jones  v.  Nanney,  (1824)  13  Pr.  at 
p.  99. 

(«)  Freer  v.  Rimner,  (1844)  14  Si.  391. 

(/)  Johnston  v.  Boyes,  1899,  2  Ch.  73;  68  L.  J.  Oh.  425- 

(ff)  Farrer  v.  Lacy  Hartland,  (1886)  31  Ch.  D.  42. 
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mortgagee  the  auctioneer  accepted  a  cheque  for  the  deposit     c!i*jf'  IV< 
and  the  cheque  was  dishonoured,  it  was  held  that  there  had 
not  been  such  negligence  as  to  deprive  the  mortgagee  of 
the  costs  of  the  abortive  sale  (g].     In  a  case    where   the 
conditions  provided  that  "  each  lot  will  be  offered  subject  Property 
to    a   reserve   price.   .   .  .  The  highest  bidder  will  be  the  below  "reserve! 
purchaser,"    and  the  auctioneer  by   inadvertence  knocked 
down  a  lot  to  a  bid  which  was  below  the  reserve,  and  having 
discovered    his   error   refused   to    sign    a  memorandum  or 
accept  a  deposit,  it  was  held  that  no  action  would  lie  by  the 
purchaser  against  the  auctioneer,  either  for  breach  of  duty 
in    refusing    to    sign   the  memorandum  or  for  breach  of 
warranty  of  authority  (/&). 

The  usual  practice  is  to  provide  that  the  vendor  shall,  Delivery  of 
within  a  specified  time,  at  .his  own  expense,  make  and  deliver 
to  every  purchaser  an  abstract  of  the  title  to  the  lot  or  lots 
purchased  by  him ;  but  the  .vendor  is,  independently  of  any 
condition,  bound  to  deliver  an  abstract,  and  in  the  absence 
of  a  condition  within  a  reasonable  time  (i] ;  a  delivery  of 
the  title  deeds  is  not  sufficient  (fc);  the  condition,  moreover, 
is  useful  as  fixing  the  time  for  delivery.  But  if  there  is 
any  doubt  as  to  the  vendor's  ability  to  make  out  and 
deliver  a  sufficient  abstract  by  the  specified  day,  it  is  better 
to  omit  the  condition:  for  if  he  fail  to  deliver  the  abstract 
within  the  period  appointed,  or  if  the  abstract  delivered 
be  very  imperfect,  any  condition  binding  the  purchaser 
to  make  his  objections  within  a  specified  time  will  (in  the 
absence  of  express  stipulatioa  to  the  contrary)  fail  of 
effect  (1} ;  and  in  such  a  case  the  time  when  objections  will 
be  considered  as  waived  will  depend  upon  the  general 
principles  of  the  Court  and  the  conduct  of  the  parties  (m). 

(g)  Farrer  v.  Lacy  Hartland,  (1886)  31  Ch.  D.  42. 

(A)  McManus  v.  Fortescue,  1907,  2  K.  B.  1. 

(t)  Compton  v.  Sagley,  1892,  1  Ch.  313;  61  L.  J.  Ch.  113. 

(A)  Sug.  14th  ed.  406;  Rome  v.  Wing  field,  (1841)  3  Sco.  N.  R.  340; 
10  L.  J.  C.  P.  295. 

(0  Southby  v.  Hutt,  (1837)  2  My.  &  O.  207;  Sherwin  v.  Shakspear, 
(1834)  5  D.  M.  &  G.  517;  23  L.  J.  Ch.  177,  899;  Upperton  v.  Nickolson, 
(1871)  6  Ch.  436;  40  L.  J.  Ch.  401. 

(m)  Upperton  v.  Nicholson,  sup. 
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Chap.  IV. 
Sect.  3. 

Restriction  of 
purchaser's 
right  to 
abstract. 


Where  he 
buys  several 
lots  under  the 
same  title. 


"  Abstract' 
means 
' '  perfect 
abstract." 


When  the  lots  are  small,  and  the  title  is  voluminous,  it 
may  be  well  to  stipulate  that  no  purchaser,  whose  aggregate 
purchase-money  shall  not  amount  to  a  specified  sum,  shall 
be  entitled  to  an  abstract,  (or  an  abstract  going  back  beyond 
a  certain  date,)  except  at  his  own  expense;  but  in  such  case 
it  may  be  prudent  to  state  that  a  full  abstract  will  be 
deposited  with  the  vendor's  solicitor,  or  elsewhere,  for 
inspection  by  purchasers  and  their  solicitors.  By  the 
L.  P.  Act,  1925,  s.  45  (5),  it  is  provided  that  on  a  sale 
of  any  property  in  lots,  va  purchaser  of  two  or  more  lots, 
held  wholly  or  partly  under, the  same  title,  shall  not  have 
a  right  (in  the  absence  of  express  stipulation)  to  more  than 
one  abstract  of  the  common  title,  except  at  his  own  expense. 
Although  a  purchaser  pays  for  his  own  conveyance,  it  may 
sometimes  be  desirable  to  preclude  ,a  purchaser  of  several 
lots  from  requiring  separate  conveyances;  which,  as  it  is 
conceived,  he  may  require,  if  not  so  precluded. 

If  any  other  condition  refers  to  "the  delivery  of  the 
abstract,"  this,  in  any  question  as  to  time,  will  be  held  to 
mean  the  delivery  of  a  perfect  abstract  (ri):  i.e.,  an  abstract 
as  perfect  as  the  vendor  could  furnish  at  the  time  of 
delivery  (o);  though  it  may  be  ,an  abstract  of  a  defective 
title  (p);  and  if  it  contains,  with  sufficient  fulness,  the 
effect  of  every  instrument  (q)  which  constitutes  the  title,  it 
will  be  deemed  sufficient  to  satisfy  the  condition;  and  time 
will  begin  to  run  against  the  purchaser  as  from  the  date 
of  its  delivery  (r).  An  abstract  as , delivered  is  presumed 
to  be  perfect,  unless  the  contrary  is  shown  (s). 

(«)  Hobson  v.  Bell,  (1839)  2  Beav.  17;  8  L.  J.  N.  S.  Ch.  241;  sec 
inf.  p.  283. 

(o)  Morley  v.  Cook,  (1842)  2  Ha.  at  p.  Ill;  12  L.  J.  Ch.  136. 

(p)  Blackburn  v.  Smith,  (1848)  2  Ex.  783;  18  L.  J.  Ch.  187;  Want 
v.  Stallibratt,  (1873)  L.  R.  8  Ex.  175,  179;  42  L.  J.  Ex.  108;  Pryce- 
Jones  v.  Williams,  1902,  2  Ch.  at  p.  521 ;  71  L-.  J.  Ch.  762. 

(?)  I.e.,  the  instrument  and  its  effect,  not  merely  a  recital  of  it  on 
some  other  instrument;  aee  Re  Stamford,  Spalding  and  Knight,  1900, 
1  Ch.  at  p.  290;  69  L.  J.  Ch.  127. 

(r)  Oakden  v.  Pike,  (1865)  34  L.  J.  Ch.  620. 

(*)  Ward  v.  Ghrimet,  (1863)  9  Jur.  N.  S.  1097.  See  Gray  v.  Fowler, 
(1873)  L.  R.  8  Ex.  249,  279;  42  L.  J.  Ex.  161,  where  the  passage  in 
the  text  is  cited  with  approval  by  Blackburn.  J. 
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In  order  to  guard  against  the  rule  that  where  the  vendor     Chap.  IV. 

fails  to  deliver  a  perfect  abstract  within  the  time  specified,  — - — 

the  purchaser  is  relieved  from  any  condition  binding  him 
to  object  to  the  title  within  a  given  period  after  delivery 
of  the  abstract  {£),  it  is  not  unusual  to  provide  in  the  con- 
ditions that  "  an  abstract  shall,  as  regards  any  objection 
or  requisition,  be  considered  perfect,  if  it  supply  the 
information  suggesting  the  same,  though  it  may  be  otherwise 
defective." 

It  is  usual,  and  proper,  in  every  case  to  specify  the  day  Condition  as 
on  which  the  purchase  is  to  be  completed,  and  from  which 
the  purchaser  is  to  have  possession,  or  (if  it  be  in  lease) 
receipt  of  the  rents  and  profits  of  the  estate,  and  to  pay 
interest  (which  may  be  reserved  according  to  an  ascending 
scale)  (M)  upon  the  purchase-money,  if  not  then  paid ;  and 
up  to  which  day  the  vendor  is  to  pay  the  outgoings  (#). 
It  was  formerly  the  practice  to  provide  that  the  arrangement 
as  to  payment  of  interest,  &c.  should  hold,  whatever  might 
be  the  cause  of  delay  in  completion  (?/) :  and  it  was  always 
considered  that  the  purchaser  must,  under  such  a  condition, 
pay  interest  during  the  time  spent  in  clearing  up  the 
title  (z}\  though,  of  course,  it  would  not  justify  the  vendor 
in  wilful  delay  (a).  But  where  the  expression  is,  "if  from  Delay  "from 
any  cause  whatever  the  purchase-money  ,shall  not  be  paid 
on,  &c.,  the  purchaser  making  default  shall  pay  interest," 

(0  BlacTdow  v.  Laws,  (1842)  2  Ha.  40;  Southby  v.  Hutt,  (1837)  2 
M.  &  C.  211;  Gray  v.  Fowler,  (1873)  L.  R<.  8  Ex.  279;  42  L.  J.  Ex.  161. 

(u)  Herbert  v.  Salisbury  and  Yeovil  R.  Co.,  (1866)  2  Eq.  221. 

(a:)  The  word  "next,"  as  an  attribute  of  the  day  for  completion,  is 
generally  to  be  read  not  with  the  month  which  immediately  precedes  it, 
but  with  the  whole  description;  e.g.,  "the  25th  day  of  December  next" 
means  the  next  25th  day  of  December,  not  the  25th  day  of  next  December : 
Dawes  v.  Charsley,  (1886)  W.  N.  37,  78. 

(y)  1  Dav.  2nd  ed.  520.  "  Completion "  in  such  conditions  means 
payment  of  the  purchase-money:  Lewis  v.  South  Wales  R.  Co.,  (1852) 
10  Ha.  113;  22  I/.  J.  Ch.  209. 

(z)  See  Greenwood  v.  Churchill,  (1845)  8  Beav.  413;  14  L.  J.  Ch. 
143;  Esdaile  v.  Stephenson,  (1822)  1  Sim.  &  St.  122;  Sherwin  v.  Shakes- 
peare, (1854)  5  D.  M.  &  G.  517. 

(a)  Esdaile  v.  Stephenson,  sup.  See  the  judgment  in  De  Visme  v. 
De  V.,  (1849)  1  M.  &  G.  336;  18  L.  J.  Oh.  159. 
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Ce8p'  *v-  &c.,  the  purchaser  is  held  exempted  from  payment  of  interest 
-  when  the  delay  arises  from  the  state  of  the  title;  inasmuch 
as  that  is  not  hie  default  (6)  .  Where  the  agreement  was 
that  the  purchaser  should  pay  interest  from  the  day  fixed 
for  completion,  if  completion  "  should  be  delayed  on  his 
part,"  jand  the  vendor  and  his  trustee  were  ready  to 
complete  on  the  day  named,  but  the  purchaser  was  not 
prepared,  and  afterwards,  when  the  purchaser  was  ready, 
the  vendor's  trustee  refused  to  concur,  it  was  held  that 
interest  was  not  payable  after  the  latter  date  (c)  . 


In  Re  Keeble  and  S#M«rcZr«  Fletton  Brick  Co.  (d),  K., 
should  be  in  May,  1897,  agreed  to  purchase  land  from  B.;  completion 
to  be  on  llth  October,  failing  which  the  purchaser  was  to 
pay  interest.  In  June,  K.  agreed  to  sell  the  land  to  ,S., 
subject  to  "  the  same  terms  as  to  title,  &c."  as  in  the  original 
contract.  S.  refused  to  complete  until  January.  It  was 
held  that  the  pro  vision  as  to  date  for  completion  and  payment 
of  interest  could  not  be  read  into  the  agreement  of  June, 
and  that  in  these  respects  the  contract  must  be  treated  as 
an  open  one.  S.  was  accordingly  charged  with  interest 
from  the  date  when  he  might  prudently  have  taken 
possession,  namely,  the  1st  November.  It  is  a  common 
form  of  condition  that  —  "  if  from  any  cause  whatever, 
other  than  the  wilful  default'  (e)  of  the  vendor,  the 

(&)  Denning  v.  Henderson,  (1847)  1  De  G.  &  S.  689;  17  L.  J.  Ch.  8; 
Jones  v.  Gardiner,  1902,  1  Ch.  191;  71  L.  J.  Ch.  93.  As  to  the  .meaning 
of  "default,"  see  He  Bayley-Worthington  and  Cohen's  Contract,  1909, 
1  Ch.  648. 

(0)  Perry  v.  Smith,  (1842)  Car.  &  M.  554. 

(rf)  (1898)  78  L.  T.  383. 

(e)  For  cases  of  wilful  default,  see  Re  Young  and  Harston,  (1886)  31 
Ch.  D.  168;  54  L.  J.  Ch.  1144  (vendor  goes  abroad);  Re  HetUng  and 
Merton,  1893,  3  Ch.  269;  62  L.  J.  Ch.  783  (failure  to  obtain  execution 
of  necessary  party);  Re  Wilson  and  Stevens,  1894,  3  Ch.  546;  63  L.  J. 
Ch.  863  (delay  in  procuring  admissions)  ;  Re  Straff  ord  and  Maples,  1896, 
1  Ch.  235;  65  L.  J.  Ch.  124  (vendor's  delay  in  obtaining  concurrence 
of  necessary  parties)  ;  Re  Petty  and  Jacob,  (1899)  80  L.  T.  45  (vendor 
misinterpreted  conditions  and  refused  to  deliver  abstract).  For  cases 
where  the  default  was  held  not  to  be  "  wilful,"  see  Re  Mayor  of  London 
and  Tubbs,  1894,  2  Ch.  524;  63  L..  J.  Ch.  580  (omission  to  verify  state- 
ment in  conditions);  Re  Woods  and  Lewis,  1898,  1  Oh.  433;  2  Ch.  211; 
67  L.  J.  Ch.  475  (no  want  of  reasonable  care);  North  v.  Percival,  1398, 
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purchase  shall  not  be  completed  on  the  specified  day,  the  Chap.  IV. 
purchaser  shall  thenceforth  pay  interest  on  so  much  of  his 
purchase-money  as  for  the  time  being  shall  remain  unpaid, 
and  shall  have  no  claim  to  compensation  in  respect  of  the 
delay  in  completion."  Another  not  unusual  form  of  condi- 
tion provides  that  if  the  delay  in  completion  shall  arise  from 
any  cause  other  than  the  default  of  the  purchaser,  and  if 
he  deposits  the  purchase-money  at  a  bank  and  gives  notice 
to  the  vendor,  the  vendor  i»  only  to  be  entitled  to  such 
interest  as  is  produced  by  the  deposit.  Under  such  a 
condition,  it  was  decided  in  Bayley-Worfhington  and 
Cohen's  Contract  (/),  where  the  purchaser  had  taken  an 
objection  to  the  title  involving  a  difficult  point  of  law — 
an  objection  upheld  in  the  Court  of  first  instance  but  over- 
ruled by  the  Court  of  Appeal  and  House  of  Lords — that 
the  delay  in  completion  was  due  to  the  purchaser's  default 
and  that  the  full  interest  and  not  the  mere  deposit  interest 
(the  money  having  been  placed  on  deposit)  was  payable  to 
the  vendor. 

The  .common  condition  .that  a  purchaser,  "upon  com-  "Receipt of 
pletion,  shall  be  let  into  the  receipt  of  the  rents  and  profits,"  profits." 
primd  facie  refers  only  to  rents  reserved  on  an  ordinary 
tenancy;  land  where  property  was  described  as  "now  or 
late  in  the  several  occupations  ,of  H.  R.  and  others,"  and 
parts  of  the  property  were  subject  to  leases  for  lives  at 
low  rents,  of  which  the  purchaser  had  no  notice,  it  was  held 
that  the  ordinary  condition  as  to  letting  him  into  receipt  of 
the  rents  and  profits  did  not  apply,  and  that  he  could  not 
be  compelled  to  accept  the  title  without  compensation  (g}. 
And  where  the  condition  was  ,that  the  purchaser  should  be 
entitled  to  "  possession,  or  to  the  receipt  of  the  rents  and 
profits,"  and  the  vendor  was  in  actual  possession,  the  latter 
words  were  held  to  be  otiose  (ft). 

2  Ch.  128;  67  L.  J.  Ch.  321  (resisting  purchaser's  action  for  ppecifio 
performance);  Bennett  v.  Stone,  1902,  1  Ch.  226;  1903,  1  Ch.  509;  72 
L.  J.  Ch.  240  (honest  mistake). 

(/)  1909,  1  Ch.  648. 

(g)  Hughes  v.  Jones,  (1861)  3  D.  F.  &  J.  307;  31  L.  J.  Ch.  83. 

(h)  Anker  v.  Franklin,  (1881)  43  L.  T.  317. 
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Chap.  IV. 
Sect.  3. 

"  Posses- 
sion." 


Conveyance. 


Covenants  by 
trustees  and 
mortgagees. 


The  word  "  possession  "  is  a  flexible  term,  and  does  not 
necessarily  import  a  personal  occupation.  Thus,  where  the 
property,  an  orchard,  was  described  "  as  in  occupation  of 
L.  P."  and  the  purchaser  was  to  have  possession  on  the  day 
fixed  for  completion,  it  was  held  that  he  could  not  insist  on 
being  put  into  personal  occupation  of  the  property  (i) . 

It  is  usual  (fe),  on  a  sale  by  auction,  to  provide  that  the 
vendor  shall,  upon  payment  of  the  purchase-money,  execute 
proper  conveyances  to  the  respective  purchasers  of  the  lots 
purchased  (by  them  respectively;  such  conveyances,  &c.,  to 
be  prepared  by  and  at  the  expense  of  the  respective  pur- 
chasers, and  to  be  tendered  by  them  for  execution  at  -a 
specified  time  and  place.  The  condition  is  scarcely  neces- 
sary; for  the  contract  in  itself  gives  the  purchaser  a  right  to 
a  conveyance  upon  payment  of  his  purchase-money;  and 
he  is,  primd  facie,  bound  at  his  own  expense  to  prepare  and 
tender  it  (Z).  Where  time  is  intended  to  be  of  the  essence 
of  the  contract,  it  is  a  common  practice  to  stipulate  that 
a  draft  of  the  proposed  conveyance  shall,  at  a  specified 
time  before  the  day  fixed  for  completion,  be  furnished  for 
perusal  by  the  vendor's  solicitor. 

On  a  sale  by  mortgagees  or  trustees,  it  is  sometimes 
stipulated  that  they  shall  be  required  to  give  only  the  implied 
covenant  against  incumbrances;  but  the  condition  is  unneces- 
sary, provided  that  the  particulars  or  conditions  give  the 
purchaser  notice  of  the  fiduciary  character  of  the 
vendors  (rn). 


(t)  Lake  v.  Dean,   (1860)  28  Beav.   607. 

(*)  Cf.  General  Conditions,  1925,  No.  24. 

(0  Sug.  14th  ed.  541;  Poole  v.  Hill,  (1840)  6  M.  &  W.  835;  10 
L.  J.  N.  8.  Ex.  81;  L.  P.  Act,  1925,  s.  48. 

(m)  Worley  v.  Frampton,  (1846)  5  Ha.  560;  16  L.  J.  Ch.  102;  Onslou- 
v.  Lord  Londesborough,  (1852)  10  Ha.  67.  The  General  Conditions  of 
1925  provide  that  on  a  sale  of  settled  land  the  vendor,  who  is  an  absolute 
owner  subject  to  overreachable  interests,  shall  give  the  covenants  implied 
by  reason  of  his  being  expressed  to  convey  as  beneficial  owner,  and  that 
in  other  cases  of  the  sale  of  settled  land  the  vendor  shall  only  be  required 
to  give  the  covenants  implied  by  reason  of  his  being  expressed  to  convey 
as  trustee  or  personal  representative. 
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It  is  usual  to  stipulate  that  the  rents  will  be  received,  and     Chap.  IV. 
the  outgoings  (mm)  discharged,  by  the  vendor  up  to  the  day t-  3- 


fixed  for  completion,  and  as  from  that  date  by  the  purchaser,  Apportion- 

,     ,         .  „  .  PI  i  ment  of  ac- 

and  that  11  necessary  an  apportionment  pi  such  rents  and  out-  cruing  rents. 

goings  shall  be  made  between  them.     It  may  be  desirable  to 

add,  especially  when  the  property  is  in  hand,  that  the  out- 

goings to  be  paid  by  the  purchaser  shall  include  all  rates 

made  before,  but  not  demanded  till  after,  completion  (n)  ; 

and  if  any  notices  have,  prior  to  the  sale,  been  received  As  to  notices 

from  .the  Local  Authority  to  pave  or  sewer  the  adjoining  " 


road,  a  condition  should  be  inserted  with  reference  to  the  Act,  &c. 
same  (o.)  . 

In  Cwlish  v.  Salt  (p)  it  was  held  that  the  service  of  a 
party  wall  notice  under  the  London  Building  Act,  and 
the  issue  of  the  usual  award  throwing  upon  the  owner  the 
liability  to  /contribute  to  the  cost  of  the  works  when 
completed,  are  material  facts  which  a  vendor  is  under  a 
duty  to  disclose  to  an  -intending  purchaser. 

Where  land  subject  to  a  rent-charge  is  sold  in  lots,  it  Apportion- 
has  been  usual  to  stipulate  that  each  purchaser  shall  pay 
a  specified  portion  of  the  rent-charge.  But  redemption  and 
apportioniinent  of  rent-charges  is  facilitated  by  the  L.  P. 
Act,  1925,  &.  192  of  which  provides  that  an  order  for  the 
apportionment  of  tithe  rent-charge  may  be  made  by  the 
Minister  of  Agriculture,  under  ss.  10  —  14  of  the  Inclosure 
Act,  1854,  on  the  application  of  any  person  interested, 
without  the  concurrence  of  any  other  person;  while  s.  191 
contains  provisions  under  which  rent-charges  (other  than 
tithe  rent-charges)  can  "be  redeemed  or  apportioned, 
on  application  to  the  Minister  of  Agriculture.  The  obliga- 
tions and  rights  of  a  purchaser  on  a  sale  of  part  of  land 
subject  to  a  rent-charge  are  now  provided  for  (subject  to 
any  express  agreement)  by  ss.  77  and  190  of  the  L.  P.  Act, 
1925,  and  Part  VIII.  of  Sched.  II.,  thereto. 

(mm)  See  sup.  p.  119,  n.  (&). 

(«)  See  Midgley  v.  Coppock,  (1879)  4  Ex.  D.  309;  48  L.  J.  Ex.  674. 

(o)  See  Re  Leyland  and  Taylor,  1900,  2  Ch.  625  ;  69  L.  J.  Ch.  764  ; 
and  see  Re  Allen  and  Driscoll,  1904,  1  Ch.  493;  1904,  2  Ch.  1226;  73 
L.  J.  Ch.  382.  O)  1906,  1  Ch.  S35. 

D.—  VOL.   I.  9 
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Chap.  IV. 
Sect.  3. 

Apportion- 
ment of  rent 
s«rvice. 


Apportion- 
ment of  rent 
on  severance 
of  reversion. 


Crops,  &c. 


Right  to,  if 
no  condition. 


Where  property  is  sold  in  lots,  if  any  part  comprised  in 
two  or  more  lots  be  subject  to  a  lease  at  one  entire  rent, 
the  consent  of  the  tenant  to  an  apportionment  of  the  rent 
should,  if  possible,  be  obtained  before  the  sale.  Where  the 
consent  of  the  tenant  cannot  <  be  obtained,  the  conditions 
should  provide  for  its  equitable  apportionment;  and  it 
should  be  specified  that  no  legal  apportionment  will  be 
made,  and  that  accordingly  the  concurrence  of  the  tenant 
to  an  apportionment  shall  not  be  required  (q). 

Where  the  reversion  on  a  lease  is  severed,  and  the  rent  is 
legally  apportioned,  the  assignee  of  each  part  has  now,  in 
respect  of  the  apportioned  rent  allotted  to  him,  the  benefit  of 
all  conditions  or  powers  of  re-entry  for  non-payment,  and  of 
every  other  condition  contained  in  the  lease,  as  if  they  had 
been  reserved  to  him  as  incident  to  his  part  of  the  reversion 
in  respect  of  such  apportioned  rent  (r). 

Upon  the  sale  of  land  used  for  agricultural  purposes,  it 
may  be  often  necessary  to  insert  a  condition  as  to  the 
growing  crops  being  taken  and  paid  for  by  the  purchaser; 
or  as  to  allowance  being  made  for  seed,  manure,  tillage, 
and  such  other  things  as,  according  to  the  local  custom, 
are  usually  matters  for  allowance  between  an  outgoing  and 
an  incoming  tenant.  If  the  property  is  in  lease  at  the 
time  of  sale,  the  purchaser  will  be  subject,  in  this  respect, 
to  the  rights  of  the  tenants;  if,  however,  it  is  in  hand,  and 
nothing  is  said  as  to  the  crops,  they  will  belong  to  him  from 
the  day  fixed  for  completion;  and  it  is  conceived  that  the 
vendor  will  not  be  at  liberty  previously  to  remove  them  in 
an  immature  state:  nor,  in  the  absence  of  stipulation,  could 
the  vendor  make  any  claim  in  respect  to  seed,  manure, 
tillage,  ;&c. 

(?)  Walter  v.  Maunde,  (1820)  1J.  &  W.  181;  Bliss  v.  Collins,  (1822) 
5  B.  &  Aid.  876.  See  the  L.  P.  Act,  1925,  s.  141;  1  Wolst.  &  Cherry, 
p.  372  et  teg.;  Mayor  of  Swansea  v.  Thomas,  (1882)  10  Q.  B.  D.  48; 
Salts  v.  Battersby,  1910,  2  K.  B.  155;  Mitchell  v.  Mosley,  1914,  1  Ch. 
438;  and  see  s.  190  (3)  and  (4)  of  the  L.  P.  Act,  1925. 

(r)  L.  P.  Act,  1925,  s.  140,  re-enacting  Conv.  Act,  1881,  s.  12. 
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There  should  be  a  condition  as  to  fixtures  (s),    if    the     Chap.  IV. 
purchaser  is  to  pay  for  any.     In  the  absence  of  express 


stipulation,  common  fixtures  (£),  including  such  as  are  not  Fixtur«8- 
strictly  fixtures,  will  be  held  to  be  included  in  a  contract 
for  sale;  and  will  pass  by  the  conveyance,  unless  a  contrary 
intention  can  be  collected  therefrom  (w). 

Separate  payment  for  timber  by  the  purchaser,  if  in-  Timber. 

tended,  ^must  be  provided  for  by  the  conditions  (x).  The 
•effect  of  the  general  condition  has  been  held  to  be  destroyed, 
.as  to  lots  A.  and  B.,  by  a  particular  statement  being 

appended  to  the  descriptions  of 'lots  C.  and  D.,  that  the 

timber  on  those  lots  was  to  be  paid  for  (?/). 

The  expression  "timber,"  which  means  trees  fit  to  be  As  to  what  is 
used  in  building  and  repairing  houses  (2),  includes  oak,  elm, 
.and  as-h,  everywhere;  and,  by  local  custom,  beech  (a),  and 
various  other  trees,  even  trees  which  are  primarily   fruit 
trees,  as  cherry,  chestnut,  and  walnut  (6) ;  no  wood,  however, 

(s)  Cf.  General  Conditions  of  1925,  No.  3.     As  to  what  are  fixtures., 
:see  inf.  p.  485. 

(0  See,  however,  Ex  p.  Quincy,  (1750)  1  Atk.  477. 
(«)  L.  P.  Act,  1925,  s.  62  (1),  which  takes  the  place  of  Conv.  Act, 
1881,  s.  6  (2).  And  see  Colegrave  v.  Dias  Santos,  (1823)  2  B.  &  C.  76; 
1  L.  J.  0.  S.  K.  B.  239;  Hitchman  v.  Walton,  (1838)  4  M.  &  W.409; 
and  cases  cited,  411;  8  L.  J.  Ex.  31;  Manning  v.  Bailey,  (1848)  2  Ex. 
45;  18  L.  J.  Ex.  77;  Ex  p.  Lloyd,  (1834)  1  Mont.  &  Ayr.  494;  3 
L.  J.  N.  S.  Bkcy.  108;  Rare  v.  Horton,  (1833)  5  B.  &  Ad.  715;  3  L.  J. 
N.  S.  K.  B.  41;  Sug.  14th  ed.  33;  Wiltshear  v.  Cottrell,  (1853)  1  'E.  &B. 
-674;  22  L.  J.  Q.  B.  177;  Monti  v.  Barnes,  1901,  1  K.  B.  205,  207; 
70  L.  J.  K.  B.  225;  Mather  \.  Fraser,  (1856)  2  K.  &  J.  536;  25iL.  J.  Ch. 
361;  Hutchinson  v.  Kay,  (1857)  23  Beav.  413;  26  L.  J.  Ch.  457;  Haley 
v.  Hammersley,  (1861)  3  D.  F.  &  J.  587;  30  L.  J.  Ch.  771;  Boyd  v. 
Shorrock,  (1867)  5  Eq.  72;  37  I/.  J.  Ch.  144;  Turner  v.  Cameron,  (1870) 
L.  E.  5  Q.  B.  306;  39  L.  J.  Q.  B.  125;  but  see  Viscount  Hill  \. 
Bullock,  1897,  2  Ch.  482;  Lyon  $  Co.  \.  London  City  and  Midland 
Bank,  1903,  2  K.  B.  135. 

(x)  Sug.  14th  ed.  32.    See  Higginson  v.  Clowes,  (1808)  15  Ves.  516; 
.and  No.  3  of  General  Conditions  of  1925. 

(y)  Higginson  v.  Clowes,  sup.  (2)  Woodfall,  22nd  ed.  789. 

(0)  Aubrey  v.  Fisher,  (1809)  10  Ea.  446;  Dashwood  v.  Magniac,  1891, 
.3  Ch.  306;  60  L.  J.  Ch.  809. 

(6)  Duke   of   Chandos   v.   Talbot,    (1731)    2   P.    W.   606;    see   Craig, 
.11  et  seq. 

9  (2) 
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Chap.  IV. 
Sect.  S. 

Timber-like 
trees. 


Timber  must 
be  paid  for 
under  con- 
ditions, 
though  pur- 
chaser may 
hare  no  right 
to  fell  it. 


is  timber  until  of  twenty  years'  growth  (c).  As  a  general 
rule,  pollards  seem  not  to  be  timber;  if  sound,  however, 
they  may  be  timber  by  local  custom.  A  grant  of  "  timber 
and  timber-like  trees  "  includes  not  only  ordinary  timber, 
and  such  trees  as  by  local  custom  are  considered  timber, 
but  even  "thinnings,"  and  the  right  of  determining  what 
are  proper  thinnings  (d~) ;  so  also  it  seems  to  include  sound 
pollards  (e).  An  exception  in  a  lease  of  "all  timber  and 
other  trees,  but  not  the  annual  fruit  thereof,"  would  seem 
not  to  include  garden  or  orchard  fruit  trees,  unless  by 
local  custom  (/);  the  term  "  fruit  "  being  considered  to  refer 
to  the  mast  of  timber  trees. 

Where,  on  the  sale  of  intermixed  freehold  and  copyhold 
land,  it  was  provided  that  the  purchaser  should  not  be 
entitled  to  have  the  quantities  or  boundaries  of  the  two 
tenures  distinguished,  and  he  was  to  pay  a  specified  sum 
for  the  timber,  this  was  held  to  bind  him  to  the  purchase 
without  an  abatement,  though  the  boundaries  not  being 
distinguishable,  he  could  not  fell  a  single  tree  (/f).  And  in 
another  case,  arising  under  the  same  conditions,  there  was  a 
like  decision,  though  the  entire  lot  was  shown  to  be  copy- 
hold; the  Court  holding  that  the  contract  was  entire,  and 
that  there  was  often  much  value  and  enjoyment  in  the 
possession  of  trees  apart  from  their  selling  value  as 
timber  . 


Compensation  Where  there  is  a  condition  that  any  misdescription  or 
error  in  the  particulars  shall  not  avoid  the  sale,  but  shall 
be  the  subject  of  compensation,  the  condition,  so  far  as 
it  affects  the  vendor's  right  to  specific  performance,  must 

(c)  Foster  v.  Leonard,  (1582)  Cro.  Eliz.  1.     As  to  what  are  and  what 
are   not  timber   trees,   see   Honywood   v.    H.,    (1874)    18    Eq.    306 ;    43 
L.  J.  Ch.  652;  Dunn  v.  Bryan,  (1872)  7  I.  R.  Eq.  143;  Dashwood  v. 
Magniac,  1891,  3  Ch.  306;  60  L.  J.  Ch.  809. 

(d)  Gordon  v.  Woodford,  (1859)  27  Beav.  603;  29  L.  J.  Ch.  222. 

(e)  Rabbett  v.  Raikes,  (1803)  Woodfall,  22nd  ed.  789;  and  see  Duke 
of  Chandos  v.  Talbot,  (1731)  2  P.  W.  at  p.  606. 

(/)  Sullen  v.  Denning,  (1826)  5  B.  &  C.  842;  4  I,.  J.  O.  S.  K.  B.  314. 
(ff)  Crosse  v.  Lawrence,  (1852)  9  Ha.  462. 
(y)  Crosse  v.  Keenc,  (1852)  9  Ha.  469. 
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be  taken  to  contemplate  and  .provide  for  only  such  in  is-  Chap.  IV, 
description  or  error,  as,  in  the  absence  of  the  condition, 
\vould  be  a  ground  for  avoiding  the  contract  (h) .  'But,  What  it 
notwithstanding  the  condition,  the  misstatement,  if  wilful 
or  designed,  as  it  amounts  to  fraud,  will  render  the  contract 
voidable  at  the  option  of  the  purchaser;  and,  if  it  arise 
simply  from  negligence,  will  disentitle  the  vendor  to  specific 
performance,  if  the  error  is  not  a  fair  subject  for  com- 
pensation («).  If,  in  spite  of  the  error,  the  purchaser  is 
getting  substantially  what  he  contracted  for,  the  case  will 
be  considered  a  fair  one  for  the  contract  being  enforced 
with  compensation  (fe). 

In  the  absence  of  any  condition,  where  there  was  a  mistake  Material  mis- 
made  in  good  faith  in  a  matter  essential  to  the  contract,  an 
estate  being  inadvertently  stated  to  contain  21,750  acres, 
whereas  it  contained  only  half  that  quantity  (Z),  the  Court 
refused  even  the  purchaser's  suit  'for  specific  performance, 
holding  it  not  a  case  for  compensation,  but  for  avoiding  the 
contract  altogether.  'The  Court  will  not  make  a  new  con- 
tract by  compelling  a  purchaser  to  take  the  property  with 
compensation  when  it  is  substantially  different  from  what 
he  was  induced  by  the  representations  made  to  him,  whether 

(A)  Leslie  v.  Tompson,  (1851)  9  Ha.  at  p.  273;  20  L.  J.  Ch.  501; 
and  see  and  consider  Hoy  v.  Smythies,  (1856)  22  Beav.  510.  In  Orange 
to  Wright,  (1885)  54  It.  3.  Ch.  590,  and  Bourne  v.  London  Land  Co., 
(1885)  W.  N.  109,  Bacon,  V.-C.,  refused  the  vendor  the  benefit  of  the 
condition. 

(t)  Sug.  14th  ed.  28.  Heywood  v.  Jlallalieu,  (1883)  25  Ch.  D.  357, 
365;  53  L.  J.  Ch.  492;  Fry,  6th  «d.  pp.  576  et  seq.  And  see  Re  Terry 
and  White,  (1886)  32  Ch.  D.  14,  28;  55  L.  J.  Ch.  345;  Re  Hurlbalt 
and  CJtaytor,  (1888)  57  L.  J.  Ch.  421. 

(Jc)  Re  Fawcett  and  Salines'  Contract,  42  Ch.  D.  150,  approving  the 
principle  adopted  in  Flight  v.  Sooth,  1  Bing.  (N.  C.)  370,  377 ;  Shepherd 
v.  Croft,  1911,  1  Ch.  521.  Of.  Lee  v.  Rayson,  1917,  1  Ch.  613.  See 
notes  to  Seton  v.  Slade,  2  Wh.  &  T.  L.  C.  9th  ed.  pp.  455,  456. 

(0  Earl  of  iHtrham  v.  Legard,  (1865.)  34  Beav.  611;  34  L.  J.  Ch. 
589;  and  see  Price  v.  North,  (1837)  2  Y.  &  C.  620;  7  L.  J.  NT.  S.  Ex. 
Eq.  9,  where,  however,  there  was  a  condition  for  compensation;  but  see 
Cordingley  v.  Cheeseborough,  (1862)  4  D.  F.  £  J.  379;  31  L.  J.  Ch. 
617;  McKenzie  v.  Hesketh,  (1877)  7  Ch.  D.  675;  47  L.  J.  Ch.  231; 
and  English  v.  Murray,  (1884)  49  L.  T.  35;  32  W.  R.  84. 
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*v-     fraudulent  or  not,  to  believe  that  he  was  purchasing 
-  —  In  such  a  case  the  contract  will  be  set  aside  in  toto. 


Or  caused  by  And  where  a  vendor,  who  has  the  means  of  knowledger 
gence.ne  an<^  ^  bound  to  use  due  diligence,  misdescribes  his  property 
in  any  important  particular,  it  seems  probable  that  the  facts 
would  in  themselves  be  deemed  conclusive  evidence  of  a 
fraudulent  intention  (/»);  e.g.,  a  statement  that  the  estate 
was  about  one  mile  from  Horsham,  when  in  fact  it  was 
upwards  of  three  miles  distant  (o);  so  a  material  misstate- 
ment,  upon  the  sale  of  a  house,  as  to  the  amount  of  -the 
ground  rent  (p) ;  and  a  description  of  dilapidated  property 
as  "good  and  substantial  but  unfinished  buildings"  (31). 

Purchaser  A    sale   of   property    merely    by    its  usual  and  known 

misled  by°ag    description,  without  alteration,  addition,  or  comment,   will 
correct  bind  the  purchaser,  though  such  description  may  in  fact 

description  •««••••  i  i 

made  in  good  accidentally  mislead  him;  for  instance,  where  a  house  long 
faith.  known  and  rated  as  No.  39,  Regency  Square,  Brighton,  was 

sold  in  London  by  auction  by  that  description,  and  the  pur- 
chaser bought  it  without  previous  inquiry,  and  then  found 
that  it  was  not  actually  in  the  square,  but  in  a  side  street 
commanding  no  sea  view,  and  was  a  smaller  house  than  the 
houses  in  the  square,  he  was  held  by  Sir  James  Parker,  V.-C.r 
to  his  bargain  (r). 

Remarks  on         In  this  case  there  was  that  degree  of  apparent  hardship 
an^    mistake  which  might,  without  much  difficulty,  have 

(m)  Sug.  14th  ed.  31;  Flight  v.  Booth,  (1834)  1  Bing.  X.  C.  370, 
377;  4  L.  J.  N.  S.  C.  P.  66;  Be  Fawcett  and  Holmes,  (18&9)  42  Ch.  D. 
150;  58  L.  J.  Ch.  763;  and  see  Jacobs  v.  Revell,  1900,  2  Ch.  858,  863, 
864;  69  L.  J.  Ch.  879;  Lee  v.  Ray  son,  1917,  1  Ch.  613. 

(n)  See  Sug.  14th  ed.  23  et  seq.;  Brownlie  v.  Campbell,  (1880)  5 
A.  C.  925. 

(0)  Duke  of  Norfolk  v.  Worthy,  (1806)  1  Camp.  337. 

(p)  Mills  v.  Oddy,  (1834)  6  C.  &  P.  728;  5  Tyrw.  571;  4  L.  J.  Ex. 
168. 

(g)  Bobinson  v.  Musgrove,  (1838)  8  O.  &  P.  469;  Loye*  v.  Rutherford, 
(1809)  Sug.  14th  ed.  331 ;  but,  in  general,  a  misstatement  as  to  the  state 
of  repairs  would  seem  to  be  a  matter  for  compensation  in  Equity:  Dyer 
v.  Hargrove,  (1805)  10  Ves.  505,  508. 

(r)  White  v.  Bradshaw,  (1852)  16  Jur.  738. 
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induced  the  Court  to  decline  to  exercise  its  discretionary     Chap.  IV. 

jurisdiction;   but  the  decision,  it  is  submitted,  was  correct.  ^.1 

It  was,  no  doubt,  a  hardship  upon  the  purchaser  to  be  obliged 
to  take  property  of  a  less  valuable  kind  than  that  which  he 
fancied  he  was  buying;  but  it  might  have  been  an  equal 
or  greater  hardship  on  the  vendor  to  throw  the  property  back 
upon  his  hands,  and  so  to  deprive  him  of  the  advantage  of 
those  biddings  made  in  good  faith  at  the  auction,  which 
immediately  preceded  the  bidding  upon  which  the  house  was 
knocked  down  to  the  purchaser.  If  the  advertisement  or 
particulars  had  contained  any  reference  to  Regency  Square 
as  possessing  those  peculiar  advantages — such  as  a  sea  view — 
which,  though  enjoyed  by  the  houses  generally,  were  not 
enjoyed  by  No.  39,  such  reference  would  probably  have 
been  held  to  savour  sufficiently  of  deception  to  deprive  the 
vendor  of  the  assistance  of  -the  Court. 

Where  a  house  known  as  No.  58,  Pall  Mall,  but  which  in  Canton  v. 

Taltersall 

fact  was  built  at  the  back  of  No.  57,  and  communicated  with  distinguished. 

the  street  merely  by  a  passage,  was  sold  by  auction,  mot 

merely  as  "  No.  58,  Pall  Mall,"  but  as  "  No.  58,  on  the  north 

side  of  Pall  Mall,  opposite  Marlborough  Rouse"  the  Court 

held  the  case  to  be  one  of  misdescription,  and  not  to  fall 

within  the  authority  of  the  Regency  Square  case  (s);  and 

the  cases  seem  to  be  distinguishable  on  this  ground,  viz.,  that 

in  the  former  there  was  a  mere  description  of  the  property 

in  those  terms  in  which  alone  it  could  be  properly  described; 

whereas,    in    the    latter,  the   ordinary  description  was  so 

amplified,  as  apparently  to  involve  an  assertion  by  the  vendor 

that   the    premises    actually  occupied  a  specified  desirable 

locality. 

If  the  intending  purchaser  examines  the  property  in  person  So  if  he  tests 
or  by  his  agents,  he  cannot,  it  seems,  in  the  absence  of  direct 
fraud,  contend  that  he  is  deceived  by  the  representations  of 
the  vendor  as  to  any  point  upon  .which  he  has  thus  tested 
their  accuracy  (£);  but  if  the  misrepresentation  is  of  such  a 

(s)  Stanton  v.  Tattersall,  (1855)  1  Sm.  &  G.  529. 

(0  See  Attwood  \.  Small,  (1838)  6  C.  &  F.  232;  see  the  judgment 
in  Clapham  v.  Shillito,  (1844)  7  Beav.  at  p.  149;  and  Jennings  v. 
Broughton,  (1854)  5  D.  M.  &  G.  126;  25  L.  J.  Ch.  999. 
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Chap.  IV. 
Sect.  3. 


nature  as  not  to  be  apparent  on  a  personal  inspection,  and  the 
purchaser  relies  upon  it,  the  mere  fact  of  his  having  examined 
the  property  does  not  necessarily  make  the  contract  binding 
upon  him  (M);  nor  is  it  any  defence  to  an  action  to  rescind  a 
contract  on  the  ground  of  misrepresentation  that  the  pur- 
chaser might  with  reasonable  diligence  have  ascertained  that 
the  statements  were  untrue  #. 


Cases  of 
material  mis- 
description. 


Where 
property  i* 
of  different 
nature; 


Independently  of  fraud,  however,  and  on  the  mere  ground 
of  the  materiality  of  the  misdescription,  the  usual  condition 
as  to  compensation  will  not  entitle  the  vendor  to  enforce  the 
contract  against  an  unwilling  purchaser:— 

1st.  Where  the  property  is  not  of  the  same  description  as 
it  appears  to  be  in  the  particulars;  as  where  long  leasehold  is 
described  as  freehold  («/)  ;  or  where  land  which  was  formerly 
copyhold  and  has  been  enfranchised,  but  remains  subject 
to  the  rights  of  the  lord  in  respect  of  minerals,  is  described 
as  freehold  (2)  ;  or  where  an  underlease  is  sold  as  an  original 
lease  (a)  ;  or  where,  upon  the  sale  of  an  estate  let  on  lease  at 
a  rack  rent,  such  rent  is  described  as  a  ground  rent  (&);  or 
where  the  occupation  rent  is  overstated,  or  so  stated  as  to 
mislead  (c);  or  what  is  described  as  a  freehold  ground  rent 
is  in  fact  only  a  sum  in  gross  secured  by  personal 


(«)  Denny  v.  Hancock,  (1870)  6  Ch.  1 ;  Brewer  v.  Brown,  (1884)  28 
Ch.  D.  309;  54  L.  J.  Ch.  605;  Yandle  $  Sons  v.  Sutton,  1922,  2  Ch.  199. 

(x)  Redgrave  v.  Hard,  (1881)  20  Ch.  D.  1;  51  L.  J.  Ch.  113. 

(y)  See  Fenton  v.  Browne,  (1807)  14  Ves.  144.  If  enlargeable  under 
s.  153  of  the  L.  P.  Act,  1925  (which  takes  the  place  of  s.  65  of  the 
Conv.  Act,  1881).  it  would  perhaps  be  treated  as  freehold. 

(r)  Upperton  v.  Xickolson,  (1871)  6  Ch.  436;  Bellamy  v.  Debcnha>n, 
1891,  1  Ch.  412;  60  L.  J.  Ch.  166.  But  see  Kerr  v.  Pau-son,  (1858)  23 
Beav.  394;  27  L.  J.  Ch.  594,  where  on  a  contract  for  the  sale  of  copy- 
holds there  was  a  stipulation  that  the  vendor  should  procure  their 
enfranchisement,  and  it  was  held  that  the  purchaser  must  be  taken  to 
have  known  that  on  an  enfranchisement  the  lord  could  reserve  the 
minerals.  Cf.  Re  Jackson  and  Haden's  Contract,  1906,  1  Ch.  412. 

(a)  Madeley  v.  Booth,  (1848)  2  De  G.  &  Sm.  718;  Beyfus  and  Masters' 
Contract,  (1888)  39  Ch.  D.  110. 

(6)  Stewart  v.  Alliston,  (1815)  1  Mer.  26. 

(c)  Dimmock  v.  Hallett,  (1866)  2  Ch.  21;  36  L.  J.  Ch.  146;  but  cf. 
Davenport  v.  Charsley,  (1886)  54  L.  T.  372;  34  W.  R.  390. 
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covenant  (d~) ;  or  where  a  house,  composed  externally  partly     Chap.  IV. 
of   brick   and   partly    of    timber,  and  lath  and  plaster,  is  _      ect'  3' 
described  as  a  brick-built  house  (e). 

2ndly.  Where  the  property,  as  described,  is  not  identical  crnot 
with  that  intended  to  be  sold;  thus  where  a  vendor,  intending 
to  sell  No.  2  in  a  street,  described  it  as  No.  4,  the  purchaser, 
though  No.  2  was  the  same  description  of  house  as,  and  in 
better  repair  than,  No.  4,  recovered  his  deposit  at  law  (/). 

3rdly.  Where  a  material  part  of  the  property  described  or  material 
.  i  •         part  of  itis 

has  no  existence,  or  cannot  be  found  (g) ;   or  where  no  title  wanting,  or 

can  be  shown  to  it.  Where,  for  example,  leasehold  property  ha8notltle; 
held  for  a  term  of  twenty-one  years  was  put  up  for  sale  and 
described  as  including  "a  small  yard  and  wash-house,"  and 
it  was  found  that  the  yard  and  wash-house  were  held  only 
on  a  yearly  tenancy  and  at  a  separate  rent,  the  purchaser  re- 
covered his  deposit,  notwithstanding  a  condition  that  error  in 
the  particulars  should  not  annul  the  sale,  but  should  be  the 
subject  for  compensation  (h).  So,  where  the  vendors  have 
only  a  title  to  an  undivided  part  of  a  small  but  material 
portion  of  the  property  ({);  or  where  a  term,  which  in  the 
particulars  purports  to  have  twenty-six  years  to  run,  has,  in 
fact,  only  nine  (A:);  or  where  the  vendor  has  no  title  to  part 
of  the  property  (Z). 

4thly.    Where    there    is    a    misdescription    of   .a   nature  or  its  due 
material  to  the  due  enjoyment  of  the  property;  as  when,  upon  materially  " 
the  sale  of  a  lease  of  a   house  and  shop,  the  particulars  affected; 

(<Z)  Evans  v.  Robins,  (1862)  1  H.  &  C.  302;  31  L.  J.  Ex.  465. 

O)  Powell  v.  Doubble,  (1832)  Sug.  14th  ed.  29;  and  see  Arnold  v. 
A.,  (1880)  14  Ch.  D.  270;  and  English  v.  Murray,  (1884)  49  L.  T.  3o; 
32  W.  R.  84. 

(/)  Leach  v.  Mullett,  (1828)  3  C.  &  P.  115. 

(g*)  Robinson  v.  Musgrove,  (1838)  2  Mo.  &  R.  92. 

(A)  Lobell  v.  Rutchinson,  (1835)  3  A.  &  E.  355;  4  L.  J.  N.  S.  K.  B. 
201. 

(i)  Arnold  v.  A.,  (1880)  14  Ch.  D.  270;  Jacobs  v.  Revell,  1900,  2  Ch. 
858;  69  L.  J.  Ch.  879.  „•  . 

(A)  Nash  v.  Wooderson,  (1885)  52  L.  T.  49;  33  W.  E.  301. 

(0  Re  Neale  and  Drew,  (1897)  41  Sol.  J.  274;  Debenham  v.  Saw- 
bridge,  1901,  2  Ch.  98;  70  L.  J.  Ch.  525. 
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Chap.  IV.     merely  stated  that  the  lease  contained  a  restriction  against 

60  '   ' certain  specified  trades  being  carried  on  upon  the  premises, 

whereas  in  fact  several  other  trades  were  forbidden  (m).  So, 
where  the  property  was  described  as  "  leasehold  business 
premises,"  and  the  lease,  of  which  inspection, was  not  offered, 
imposed  serious  restrictions  in  respect  of  the  nature  of  the 
business  (if  any)  which  might  be  carried ,  on  (ri);  or,  where 
on  the  sale  of  the  residue  of  a  term  of  which  twelve  and 
a-half  years  were  unexpired,  no  notice  was,  taken  of  an  option 
on  the  part  of  the  lessors  to  determine  the  lease  after  five 
years  had  expired  (o);  so,  also,  where  upon  -the  sale  of  a 
piece  of  land  described  as  "a  first-rate  building  plot  of 
ground,"  no  mention  was  made  of  a  right  of  way  passing  over 
it  (p),  or  of  an  underground  watercourse  which  third  parties 
had  liberty  to  open,  cleanse,  and  repair,  making  satisfaction 
for  damage  thereby  occasioned  (<?).  So,  where  there  was 
no  disclosure  of  a  right  to  use  the  kitchen  of  the  tenement 
sold  (r) ;  or  of  a  covenant  materially  restricting  the  user  of 
the  land  (s);  or  where  a  reservoir  and  waterworks  were 
described  as  yielding  a  specified  yearly  rent  exclusively  of 
the  land  and  buildings,  and  it  appeared  that  this  rent  con- 
sisted of  water  rents  paid  by  the  occupiers  of  houses  separated 
from  the  reservoir  by  property  over  which  the  vendors  had 
merely  a  right  of  waterway  under  a  yearly  licence  (£) ;  or 

(m)  Flight  v.  Booth,  (1834)  1  Bing.  N.  C.  370;  4  L.  J.  N.  S.  C.  P. 
66;  see  VignoUes  v.  Bowen,  (1847)  12  Ir.  Bq.  R.  194,  196;  Stanley  \. 
McGauran,  (1882)  11  L.  R.  Ir.  314. 

(n)  Re  Davis  and  Cavey,  (1888)  40  Ch.  D.  601;  58  L.  J.  Oh.  143; 
Re  Haedicke  and  Lipski's  Contract,  1901,  2  Ch.  666;  Allen  v.  Smith, 
1924,  2  Ch.  308. 

(o)  Weston  v.  Savage,  (1879)  10  Ch.  D.  736;  48  L.  J.  Ch.  239. 

(p)  Dykes  v.  Blake,  (1838)  4  Bing.  N.  C.  463;  7  L.  J.  N.  S.  C.  ]'. 
282;  and  see  Gibson  v.  D'Este,  (1843)  2  Y.  &  C.  C.  C.  542. 

(?)  Shackleton  v.  Sutcliffe,  (1847)  1  De  G.  &  S.  609;  but  see  Re 
Brewer  and  Hankin,  (1899)  80  L.  T.  127;  Schwann  v.  Cotton,  -1916, 
2  Ch.  120.  As  to  the  importance  of  such  an  easement,  see  Goodhart  v. 
Hyett,  (1883)  25  Ch.  D.  182;  53  L.  J.  Ch.  219. 

(r)  Heywood  v.  Mallalieu,  (1883)  25  Ch.  D.  357;  53  L.  J.  Ch.  492. 

(«)  Nottingham  Brick  Co.  v.  Butler,  (1886)  16  Q.  B.  D.  778;  55  L.  J. 
Q.  B.  280;  Re  Ebsworth  and  Tidy,  (1889)  42  Ch.  D.  23;  58  L.  J.  Ch. 
665;  Re  Cox  and  Neve,  1891,  2  Ch.  109;  unless  such  covenant  has  been 
waived:  Hepworth  v.  Pickles,  1900,  1  Ch.  108;  69  L.  J.  Ch.  55. 

(0  Price  v.  Macaulay,  (1852)  2  D.  M.  &  G.  339. 
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where  a  manufactory  in  a  town  abounding  in  springs  was     Chap.  IV. 
described  as  "  well  supplied  with  water,"  when  in  fact  there 


was  only  an  artificial  supply  from  a  'waterworks  company 
upon  payment  of  a  heavy  annual  rate  (it);  ,or  where  property 
is  described  as  "freehold,"  and  it  is  in  fact  subject  to 
undisclosed  restrictive  covenants  (x) ;  or  there  is  a  verbal  mis- 
representation as  to  the  effect  of  restrictive  covenants  (if). 

othly.  (Where   the    misdescription    as  to  quantity  is  so  or  where 

*    ,          .     .  -,  o          ,  .          „  .  serious  mia- 

seriOUS  that  it  is  no  longer  a  nt  subject  lor  compensation;   description  as 

as  where  the  estate  was  said  to  .contain  "  14  acres  more  or  h>qoa"*rty; 

less,"  and  it  was  found  to  contain  27  acres  (2);  or  where  the 
acreage  was  given  as  21 ,750  acres,  when  it  was  in  fact  only 
half  that  quantity  (a);  and  there  may  be  cases  where  from 
the  use  intended  to  be  made  of  the  property  by  the  pur- 
chaser, or  from  its  being  material  to  the  enjoyment  of  other 
adjoining  property  of  the  purchaser  (6),  or  from  other 
circumstances,  even  a  trifling  deficiency  in  quantity  ,may 
not  be  a  fit  subject  for  compensation. 

Gthly.  Where  the  misdescription  is  of  such  a  nature  that  or  amount  of 
the  amount  of  compensation  cannot  be  estimated;  as  where,  ca^noTbe  "* 
on  the  sale  of  a  reversion,  expectant  on  the  decease  of  A.  in  estimated, 
case  he  should  have  no  children,  his  age  was  described  as  66 
instead    of    64  (c);   or  where,  on  the  sale  of  a  wood,  the 
particulars  erroneously  stated  that  the  average  size  of   the 
timber  approached  50  feet,  the  number  of  trees  not  being 

(«)  Lcyland  v.  lllingworth,  (I860)  2  D.  F.  &  J.  248;  29  L.  J.  .Ch. 
611. 

(x)  See  Phillips  v.  Caldcleugh,  (1868)  L,  R.  4  Q.  B.  159;  38  L.  J. 
Q.  B.  68;  Cato  v.  Thompson,  (1882)  9  Q.  B.  D.  616;  Ellis  v.  Rogers, 
(1885)  29  Ch.  D.  661;  and  Sudd  v.  Lascelles,  1900,  1  Ch.  815;  69  L.  J. 
Ch.  3'96  (a  case  where  the  contract  was  silent  as  to  compensation) ;  cf . 
lie  Courtier  and  Har raid's  Contract,  192 J,  1  Ch.  565. 

(y)  Wauton  v.  Coppard,  1899,  1  Ch.  92;  68  L.  J.  Ch.  8. 

(z)  Price  v.  North,  (1837)  2  Y.  &  C.  620;  7  L,.  J.  N.  S.  Ex.  Eq.  9. 

(a)  Earl  of  Durham  v.  Legard,  (1865)  34  Beav.  611;  34  L.  J.  Ch. 
589;  but  see  Cordingleij  v.  Cheeseborough,  (1862)  4  D.  F.  &  J.  379;  31 
L.  J.  Ch.  617. 

(6)  Arnold  v.  A.,  (1880)  14  Ch.  D.  270. 

(c)  Sherwood  v.  Robins,  (1828)  a  Car.  &  P.  339;  Moo.  &  M.  194; 
and  see  White  v.  Cuddon,  (1842)  8  C.  &  F.  776,  792. 
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Chap.  IV. 
Sect.  3. 


Whether 
trustee  should 
use  it. 


Condition 
that  no 
compensation 
shall  be 
allowed  by 
the  vendor. 


stated  (d~);  or  where  the  particulars  stated  the  premises  to 
be  in  the  joint  occupation  of  A.  and  B.  as  lessees,  when  in 
fact  A.  was  only  assignee  of  the  lease,  and  B.  was  a  mere 
joint  occupier  (e);  or  where  the  right  to  coal  under  the 
estate  was  shown  to  be  in  other  parties,  and  no  means  existed 
of  determining  its  value  (/);  or  where  property  was 
described  as  "  now  or  late  in  the  occupation  of  H.  R.  and 
others,"  and  it  was  in  fact  subject  to  leases  for  lives  at  low 
rents  which  were  not  disclosed  (g). 

The  condition  as  to  compensation  may  (ft),  and  should  in 
proper  cases  be  used  by  vendor- trustees  (i~) .  Where,  how- 
ever, the  misdescription  is  negligently  made,  the  Court  will 
not  enforce  the  condition  against  the  trust  estate,  but  will 
leave  the  purchaser  to  his  remedy  for  damages,  or  rescis- 
sion (fc) ;  and  fiduciary  vendors  will  be  liable  to  their 
beneficiaries  for  giving  compensation  for  their  negligent 
misdescription  (Z) . 

Instead  of  a  condition  providing  for  compensation  in  the 
event  of  any  omission  or  misdescription  in  the  particulars,  it 
is  very  usual  to  insert  a  condition  that  in  such  a  case  no 
compensation  shall  be  allowed  by  the  vendor  (rn).  In  one 
case,  where  land  was  described  as  containing  la.  2r.  8p.,  and 
the  vendor  showed  a  title  to  only  3r.  24p.,  it  was  held  that, 

(<f)  Lord  Brooke  v.  Rounthwaite,  (1846)  5  Ha.  298;  15  L.  J.  Ch.  332. 

(e)  Ridgway  \.  Gray,  (1849)  1  M.  &  G.  109;  but  see  Grissell  v.  Peto, 
(1854)  2  S.  &  G.  38;  Farebrother  v.  Gibson,  (1857)  1  D-.  &  J.  602. 

(/)  Smithson  v.  Powell,  (1852)  20  L,.  T.  (0.  S.)  104. 

(gr)  Hughes  v.  Jones,  (1861)  3  D.  F.  &  J.  307;  31  L.  J.  Ch.  83. 

(A)  Hill  v.  Buckley,  (1811)  17  Ves.  394;  Hobson  v.  Bell,  (1839)  2 
Beav.  17;  8  L.  J.  N.  S.  Ch.  241  (sale  by  mortgagee);  Re  Chifferiel, 
(1888)  40  Ch.  D.  45;  58  L.  J.  Ch.  263..  See  the  T.  Act,  1925,  ss.  12 
and  la,  and  the  L.  P.  Act,  1925,  s.  101  (1). 

(i)  See  Dunn  v.  Flood,  (1885)  28  Ch.  D.  at  p.  591 ;  54  L.  J.  Ch.  370. 

(*)  White  v.  Cvddon,  (1842)  8  Cl.  &  F.  at  p.  796.  As  to  impeaching 
a  sale  by  trustees  after  conveyance,  see  s.  1&  (2)  of  the  T.  Act,  1925. 

(0  Tomlin  v.  Luce,  (1889)  4J  Ch.  D.  191 ;  59  L.  J.  Ch.  164,  which 
see  as  to  the  measure  of  liability  in  such  cases.  See,  however,  8.  13  (1) 
of  the  T.  Act,  1925. 

(m)  As  to  the  effect  of  this  condition  generally,  see  Jacobs  v.  Revell, 
1900,  2  Ch.  858;  62  L.  J.  Ch.  879;  Re  Puckett  and  Smith's  Contract, 
1902-,  2  Ch.  258;  Shepherd  v.  Croft,  1911,  1  Oh.  521,  529;  Lee  v.  Rayton, 
1917!,  1  Ch.  613;  Re  Courcier  and  Ear  raid's  Contract,  1923,  1  Ch.  565. 
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under  such  a  condition,  the  purchaser  was  bound  to  complete      Chap.  IV. 

without  compensation  (w).    And  where,  by  an  unintentional 

error,  land  was  stated  to  contain  7,683  square  yards,  but  in 
fact  contained  only  4,350  square  yards,  and  the  purchaser, 
notwithstanding  the  condition  excluding  compensation, 
insisted  on  completion  with  compensation,  though  the  vendor 
offered  to  vacate  the  sale,  specific  performance  was  decreed 
at  the  suit  of  the  purchaser,  but  upon  payment  of  the  whole 
of  the  purchase-money  and  costs  (o).  But  such  a  condition, 
if  relied  on  by  a  vendor  seeking  specific  performance,  does 
not  preclude  a  purchaser  from  his  right  to  compensation 
for  a  material  deficiency  in  the  quantity  stated,  as  where  the 
property  was  (Stated  to  contain  753  square  yards,  but  in 
fact  contained  only  573  square  yards  (p) ;  or  from  avoiding 
the  contract  where  the  misdescription  is  of  such  a  nature 
as  not  to  be  a  fit  subject  for  compensation  (q). 

In    the   absence    of    stipulation,    a    vendor  is  bound  to  Verification 
produce  the  originals  of  all  deeds  and  other  instruments 
necessary  to  verify  the  abstract  (r),  except  copies  of  Court 
rolls,  and  such  instruments  as  are  upon  record  (s),  or  have 
been  lost  (£)  or  destroyed;   as  respects  all  of  the  latter  ho 
may    verify    his-  abstract  by  secondary  evidence  (u}.     He 
must,  however,  as  a  general  rule,  in  order  to  render  copies 
admissible  in  evidence,  prove  the  execution,  and  delivery 
of  the  originals-  (a?),  which,  when  deeds  are  lost  and  the 
witnesses  are  unknown,  is  often  an  insuperable  difficulty. 
Formerly,   the   vendor,    in  the  absence  of  stipulation,  had  Cost  of 
to  bear  the  cost  of  production,  whether  the  documents  were  pro 
in    his    possession  or  not;    but  by  the  L.  P.  Act,  1925, 

(n)  Nicoll  v.  Chambers,  (1852)  11  C.  B.  996;  21  L.  J.  C.  P.  54;  and 
see  Lethbridge  v.  Kirkman,  (1855)  2  Jur.  N.  S.  372;  25  L.  J.  Q.  B.  89. 

(o)  Cordingley  v.  Gheeseborough,  (1862)  4  D.  F.  &  J.  379;  31  L.  J. 
Ch.  617;  Re  Terry  and  White,  (1886)  32  Ch.  D.  14;  55  L.  J.  Oh.  345. 

O)  Whittemore  v.  W '.,  (1869)  8  Eq.  603 ;  38  L.  J.  Ch.  17. 

(?)  Lee  v.  Ray  son,  1917;,  1  Ch.  613. 

(r)  Berry  v.  Young,  (1788)  2  Esp.  640,  n.;   Sug.  14th  ed.  447. 

(«)-  Cooper  v.  Emery,  (1844)  1  Ph.  388;   13  L.  J.  N.  S.  Ch.  275. 

(0  Harvey  v.  Philips,  (1743)  2  Atk.  541. 

(u)  As  to  what  secondary  evidence  is  sufficient,  see  Re  Halifax  and 
Wood,  (1899)  79  L.  T.  536. 

(x)  Bryant  v.  Busk,  (1827)  4  Bus.  1. 
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Chap.  IV.     s.  45   (4)  (a)   (which  takes  the  place  of  s.  3  (6)  of  the 

Mt' 3' Conv.    Act,    1881),    the   expenses    of   the  production  and 

inspection  of  all  Acts  of  Parliament,  inclosure  awards, 
records,  proceedings  of  Courts,  Court  rolls,  deeds,  wills, 
probates,  letters  of  administration,  and  other  documents, 
not  in  the  possession  of  the  vendor  or  his  mortgagee  or 
trustee,  are  thrown  on  the  purchaser  («/) .  And  where  the 
vendor's  title  to  sell  depends  on  a  fact  (e.g.  that  he  was 
mortgagee  in  possession  before  a  certain  date)  and  that  fact 
is  stated,  in  replies  to  requisitions,  the  expense  of  a  statutory- 
declaration  in  support  of  the  same  must  be  borne  by  the 
purchaser  (z) . 

Acknowledg-  When  the  sale  is  completed,  the  purchaser,  if  he  cannot 
to  production,  have  the  original  title  deeds,  is  entitled,  at  his  own  expense, 
to  an  acknowledgment  for  production  (a),  and  to  attested 
copies  of  the  originals  (&);  this  right,  however,  does  not 
seem  to  extend  to  old  deeds  not  necessary  to  make  a  title  (c) ; 
nor  to  copies  of  Court  roll  (d),  or  instruments  of  record; 
nor  to  documents  used  merely  as  negative  evidence.  It  is 
now  the  practice  to  stipulate  that  an  acknowledgment  shall 
extend  to  probates  and  letters  of  administration  granted 
after  1925  (e) .  This  is  of  importance  having  regard  to  the 
statutory  provisions  as  to  endorsements  thereon. 

(y)  This  provision  does  not  relieve  the  vendor  from  the  duty  to  furnish 
a  complete  abstract  of  title:  Re  Johnson  and  Tustin,  (1885)  30  Ch.  D. 
42;  54  L.  J.  Ch.  889;  Re  Moody  and  fates,  (1885)  30  Ch.  D.  344; 
54  L.  J.  Ch.  886;  Re  Stamford,  $c.  Co.  and  Knight,  1900,  1  Ch.  287; 
69  L.  J.  Ch.  127;  Re  Wallis  and  Grout's  Contract,  1906,  2  Oh.  206; 
or  from  his  liability  to  hand  over  the  title  deeds  on  completion  at  his  own 
expense:  Re  Duthy  and  Jesson,  1898-,  1  Ch.  419;  67  L.  J.  Ch.  218;  but 
only  from  the  expense,  when  he  has  furnished  a  complete  abstract,  of 
producing  documents  not  in  his  possession,  even  if  constituting  the  root 
of  title:  Re  Stuart  and  Seadon,  1896,  2  Ch.  328-;  65  L.  J.  Ch.  576.  The 
words  "  or  his  mortgagee  or  trustee  "  in  s.  45  (1)  (a)  are  an  addition  to 
the  words  in  s.  3  (6)  of  the  Conv.  Act,  188-1. 

(z)  Re  Wright  and  Thompson's  Contract,  1920,  1  Ch.  191. 

(a)  As  to  the  expense,  see  inf. 

(6)  L.  P.  Act,  1925,  s.  45  (4)  (b).  As  to  the  old  law,  see  Boughto* 
v.  Jewell,  (1808)  15  Ves.  176. 

(c)  See  Dare  v.  Tucker,  (1801)  6  Ves.  460;  Of  en  v.  Harmon,  (1859) 
29  L.  J.  Ch.  307;  1  De  G.  F.  &  J.  253. 

Of)  Cooper  v.  Emery,  (1844)  1  Ph.  388;  13  L.  J.  N.  S.  Ch.  275;  Re 
Agg-Gardner,  (1884)  25  Ch.  D.  600;  53  L.  J.  Ch.  347. 

(<•)  See   the   General   Conditions   of   1925,    No.    34    (5). 
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By  s.  45  (7)  of  the  L.  P.  Act,  1925,  which  takes  the     Chap.  IV. 
place  of  e.  2  (3)  of  the  V.  &  P.  Act,  1874,  the  inability       Sect"  3' 
of  a  vendor  to  f  urni&h  a  purchaser  with  an  acknowledgment 
of    the   right    to   production    and    delivery    of    copies   of 
documents  of  title,  or  with  a  legal  covenant  to  produce  and 
furnish  documents  of  title,  is  not  to  be  an  objection  (in 
the  absence  of  any  stipulation  to  the  contrary),  in  case  the 
purchaser  will,  on  completion,  have  an  equitable  right  to 
the  production  of  such  documents. 

By  s.  64  of  the  L.  P.  Act,  1925,  which  takes  the  place  statutory 
of  s.  9  of  the  Conv.  Act,  1881,  an  "acknowledgment"  of  St°8wledg' 
the  right  to  production  and  delivery  of  copies  is  sub- 
stituted for  the  old  covenant  for  production.  Such  an 
acknowledgment  binds  every  person  having  possession 
or  control  of  the  documents  to  which  it  relates  so  long  as  he 
has  such  possession  or  control.  By  the  same  section,  a 
statutory  undertaking  is  substituted  for  the  covenant  for 
safe  custody.  Such  acknowledgment  and  undertaking  should 
be  given  by  the  person  retaining  possession  of  the  docu- 
ments. The  word  "retains,"  in  the  section,  would  seem  to  Where  vendor 
mean  "holds,  and  is  not  handing  over  to  the  purchaser."  of  the  estate. 
Accordingly,  a  mere  temporary  possession — e.#.,  that  of  a 
mortgagor  who  has  borrowed  the  title  deeds  from  his  mort- 
gagee in  order  to  show  them  to  the  purchaser — would  appear 
to  be  sufficient.  By  s.  45  (9)  of  the  L.  P.  Act,  >1925 
(re-enacting  and  extending  &.  2  (5)  of  the  V.  &  P.  Act, 
1874),  a  vendor  is  entitled  to  retain  the  documents  of  title 
where  he  retains  any  part  of  the  land  to  which  the  documents 
relate,  or  the  document  creates  or  relates  to  a  trust  which 
is  still  subsisting. 

By  s.  45  (8)  of  the  L.  P.  Act,  1925,  such  acknowledgment  At  -whose 
and  undertaking  as  a  purchaser  can  and  does  require  are  to  prepared!0 
be  furnished  at  his  expense,  the  vendor  bearing  the  expense 
of  perusal  and  execution  on  behalf  of  and  by  himself  and 
any    necessary   parties   other  than  the  purchaser;  and  the 
purchaser    is   \also    to  bear  the  expenses  of  searching  for, 
procuring,  verifying,  and  producing  certificates,  evidences, 
and  information  not  in  the  possession  of  the  vendor  or  his 
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Chap.  IV.     mortgagee  or  trustee,  and  all  attested,  stamped,  office,  or 
. !  other  copies  or  abstracts  of  documents  not  in  the  possession 


of  the  vendor  or  his  mortgagee  or  trustee  (snb-s.  (4)). 

Custody  of  On  a  sale  in  lots,  it  is  generally  requisite  to  provide  for 

inlets.0"  6  the  ultimate  custody  of  the  deeds,  which,  in  the  absence  of 
stipulation,  go  to  the  purchaser  of  the  lot  largest  in  value  (/  ; 
or  rather,  it  is  conceived,  to  the  purchaser  whose  aggregate 
purchase-money  of  land,  Jield  under  the  same  title,  amounts 
to  the  largest  sum.  If,  however,  there  is  any  lot  which  may 
fairly  be  considered  a  principal  lot,  the  purchaser  of  it  is 
usually  made  to  take  the  deeds  and  give  the  usual  statutory 
acknowledgment  for  their  production;  where  the  intention  is 
that  they  shall  belong  to  the  purchaser  whose  purchase- 
money  amounts'  to  the  largest  sum,  it  may  occasionally  be 
well  to  provide  for  the  contingency  of  the  two  largest 
purchasers  buying  to  an  equal  amount.  The  expression 
"largest  lot"  in  such  a  condition  means  the  lot  of  largest 
superficial  area  (g).  Under  a  condition  giving  the  deeds 
to  the  purchaser  of  the  "  largest  lot,"  such  purchaser  is 
entitled  to  them  as-  against  the  purchaser  of  lots  of  a  larger 
aggregate  area  (#) .  Such  a  condition  fixes,  by  its  acreage, 
though  not  by  name,  the  lot  which  is  to  carry  with  it  the 
right  to  the  deeds.  When  the  vendor  retains  any  part  of 
the  land  to  which  the  deeds  relate,  he  is  now,  subject  to 
any  stipulation  to  the  contrary  in  the  contract,  entitled  to 
retain  them  (i). 

Title  and  Every  condition  intended  to  relieve  the  vendor  from  his 

title611  primd  facie.  (k~)  liability  to  deduce  a  marketable  title,  and 

(/)  See  Griffiths  v.  Hatchard  (1854)  1  K.  &  J.  at  p.  19;  23  L.  J. 
Ch.  957;  General  Conditions  of  1925,  No.  34  (2). 

(g~)  Griffiths   v.  Hatchard,  sup. 

(h)  Scott  v.  Jackman,  (1855)  21  Beav.  110,  following  a  decision  of 
Lord  Eldon  in  Kennaird  v.  Christie,  ib.  Ill,  n. 

(0  L.  P.  Act,  1925,  a.  45  (9)  (a). 

(*)  Sorter  v.  Drake,  (1834)  5  B.  &  Ad.  992;  3  L.  J.  N.  S.  K.  B.  31; 
Ogilvic  v.  Foljambe,  (1817)  3  Mer.  53,  64.  The  nature  of  the  subject- 
matter  of  the  contract  may  vary  the  rule,  as  on  an  agreement  to  buy  the 
benefit  of  a  proposal  for  a  lease:  Baxter  v.  Conolly,  (1820)  1  J.  &  W. 
576;  and  see,  as  to  restrictive  conditions,  Ellis  v.  Rogers,  (1885)  29 
Ch.  D.  661;  Nottingham  Brick  Co.  v.  Butler,  (1886)  16  Q.  B.  D.  778; 
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verify  the  abstract  by  proper  evidence,  must  be  expressed  in     Chap.  IV. 
plain    and    unambiguous    language  (I).      For    instance,   a       8ect<  *' 
condition  that  he  shall  not  be  bound  to  produce  any  original 
deed  or  other  document  than  those  in  his  possession  and  set 
forth  in  the  abstract,  was  held  not  to  relieve  him  from  his 
liability  to  verify  the  abstract;  for  npn  constat  that,  because 
lie  has  only  certain  specified  deeds  in  his  possession,  he  cannot 
prove  his  title  (m). 

On   ,an    agreement   by  a  vendor  ito  sell  a  lease  •"  as  he  Against  pro- 
held  the  same  "  for  twenty-eight  years,  a  condition  that  the  Ivor's  title, 
purchaser  should  not  require  the  lessor's  title  (mm}  would 
not,  it  appears,  prevent  him  from  showing  that  the  lease  was 
invalid  (ri). 

Upon  a  sale  of  an  underlease,  described  simply  as  a  lease,  On  ^J6  of  an 

f  r  J  '   underlease, 

a  stipulation  that  the  vendor  should  not  be  called  upon  to  where  simply 
prove  his  title,  was  held  to  be  inoperative  when  it  appeared    e 
that  the  original  lease  comprised  other  premises,  and  con- 
tained covenants  embracing  both  properties  and  exposing  the 
purchaser  to  eviction  through  the  default  of  the  holder  of 
such  other  premises  (o).    And  where  the  interest,  being  an 
underlease,  is  offered  for  sale  as  a  lease,  the  misdescription 
is  fatal  (p). 

55  L.  J.  Q.  B.  2SO;  Re  Davis  and  Cavey,  (1888)  40  Ch.  D.  601;  58 
L.  J.  Ch.  143;  Be  Haedicke  and  Lipski's  Contract,  1901,  2  Ch.  666; 
Molynev.x  v.  Hawtrey,  1903,  2  K.  B.  487;  Allen  v.  Smith,  1924,  2  Ch. 
308. 

(0  Osborne  \.  Harvey,  (1843)  7  Jur.  229;  12  L.  J.  N.  S.  Ch.  66; 
and  see  Clarke  v.  Faux,  (1827)  3  Rus.  320;  6  L.  J.  (O.  S.)  Ch.  17; 
Morris  v.  Kearsley,  (1837)  2  Y.  &  O.  139;  Re  Marsh  and  Earl  Gran- 
vWe,  (1883)  24  Ch.  D.  11,  17;  53  L.  J.  Ch.  81. 

(;H)  Southby  v.  Hutt,'(lWI)  2  M.  &  O.  207;  and  see  Diok  v.  Donald, 
(1827)  1  Bli.  N.  S.  655;  Osborne  v.  Harvey,  sttp. 

(mm)  Cf.  L.  P.  Act,  1925,  s.  45  (2). 

(>z)  See  Sug.  14th  ed.  369,  and  see  judgment  in  Shepherd  v.  Keatley, 
(1834)  1  C.  M.  &  R.  127,  128;  3  L.  J.  N.  S.  Ex.  |288;  Re  Banister, 
(1879)  12  Ch.  D.  131;  48  L,.  J.  Ch.  837.  But  see  Re  National  Pro- 
vincial Bank,  1895,  1  Ch.  190,  194;  64  L.  J.  Ch,  255;  Re  Scott  and 
Alvarez's  Contract,  1895,  2  Ch.  603. 

(o)  Blake  v.  Phinn,  (1847)  3  C.  B.  976;  16  L.  J.  C.  B.  159;  see 
Tildes  v.  Hooker,  (1818)  3  Mad.  193;  Darlington  v.  Hamilton,  (1854) 
Kay,  550;  23  L.  J.  Ch.  1000. 

(p)  Madeley  v.  Booth,  (1848)  2  De  G.  &  S.  718;  Re  Bey  jus  and 
Matters,  (1888)  39  Ch.  D.  110. 

D.— VOL.  I.  10 
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Chap.  IV. 
Sect.  3. 


Where  con- 
tract not 
completed. 


Mistake  as 

distinguished 
from  misre- 
presentation. 


Recitals  : 


Where  leaseholds  were  stated  to  be  sold  "by  order  of 
the  executors,"  but  were  in  fact  sold  by  the  administrator 
de  bonis  non  of  the  testator  durante  absentia  of  his  next  of 
kin,  the  title  was  not  forced  upon  the  purchaser  (#). 

Where  on  a  sale  of  freehold  property  it  was  a  condition 
that  the  title  to  the  beneficial  ownership  should  commence 
with  the  will  of  A.  C.,  and  the  purchaser  was  to  assume 
that  A.  C.,  at  the  date  of  his  death,  was  beneficially  entitled 
in  fee,  when  he  had,  in  fact,  only  a  contract  for  purchase, 
which  was  not  completed  till  many  years  afterwards,  it  was 
held  that  the  purchaser  was  not  bound  by  the  condition  (r). 

And  even  where  there  is  no  misrepresentation,  but  only  a 
common  mistake  as  to  the  title  appearing  on  the  conditions, 
not  only  will  specific  performance  be  refused,  but  if  the 
contract  'has  been  completed  the  purchaser,  it  seems,  may 
recover  his  purchase-money  as  paid  under  mistake  of  fact  (s). 

In  the  absence  of  express  stipulation,  a  condition  as  to 
recitals  being  evidence  would  not,  it  is  conceived,  bind  the 
purchaser  to  accept  recitals  as  evidence  of  conclusions  of 
law  (£) ;  nor  would  it  preclude  the  purchaser  from  proving 
aliunde  the  inaccuracy  of  the  recitals  as  to  matters  of 
fact  (u) .  Whether  he  would  be  so  precluded  by  the  expres- 
sion "conclusive  evidence,"  would  seem  open  to  question; 
at  any  rate  such  a  condition  would  not  avail,  if  the  vendor 
knew  the  recital  to  be  false. 


in  deeds  Sect.  45   (6)  of  the  L".  .P.   Act,    1925    (re-enacting    a 

^wen  y  yea       provision  in  the  same  terms  contained  in  s.  2  of  the  V.  &  P. 

(y)  Webb  v.  Kirby,  (1866)  7  D.  M.  &;  G.  376;  26  L.  J.  Ch.  145; 
and  see,  too,  Cruse  v.  THowell,  (1866)  2  Jur.  N.  S.  636;  25  L.  J.  Ch. 
709.  See  a.  164  of  Jud.  Act,  1925. 

(r)  Harriett  v.  Baker,  (1875)  20  Eq.  50;  45  L.  J.  Ch.  64;  and  aee 
Boyd  v.  Dickson,  (1876)  I.  R.  10  Eq.  239. 

(«)  Jones  v.  Clifford,  (1876)  3  Oh.  D.  779,  792;  45  L.  J.  Oh.  809; 
cf.  Cooper  v.  Phibbs,  (1667)  L.  R.  2  H.  L.  149. 

(0  9  Jarm.  Conv.  3rd  ed.  by  Sweet,  4;  Goold  v.  White,  (1854) 
Kay,  683. 

(u)  Dryidale  v.  Mace,  (1864)  5  D.  M.  &  G.  103;  23  L.  J.  Ch.  518. 
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Act,  1874),  provides  that,  subject  to  any  stipulation  to  the     Chap.  IV. 

contrary,  "  recitals,  statements,  and  descriptions  of   facts,  ! ' 

matters,  and  parties  contained  in  deeds,  instruments,  Acts 
of  Parliament,  or  statutory  declarations,  twenty  years  old 
at  the  date  of  the  contract,  shall,  unless  and  except  iso  far 
as  they  may  be  proved  to  be  inaccurate,  'be  taken  'to  be 
sufficient  evidence  of  the  truth  of  such  facts,  matters,  and 
descriptions."  This  enactment,  it  will  be  observed,  applies 
to  recitals  and  not  to  sw 6 -recitals;  and  it  does  not  throw  upon 
a  purchaser  the  duty  of  accepting  mere  matters  of 
inference  (v). 

In  Bolton  v.  London  School  Board  (a?),  it  was  held  by 
Malins,  V.  C.,  that  a  recital  in  a  .conveyance  more  /than 
twenty  years  old  that  the  vendor  was  seised  in  fee  simple 
was  sufficient  evidence  (under  s.  2  of  the  V.  &  P.  Act,  1874) 
of  the  fact,  and  that  no  earlier  abstract  could  be  demanded, 
except  so  far  as  the  recital  could  be  proved  to  be  inaccurate. 
But  this  decision  has  met  with  general  disapproval  in  the 
profession,  and  it  was  expressly  dissented  from  by  Swinfen 
Eady,  J.,  in  Re  Wallis  and  Grout's  Contract  {?/). 

By  the  L\  P.  Act,  1925,  s.  45  (1)  (taking  the  place  of  JJ^JJ^jJ8 
s.  3. (3)  of  the  Conv.  Act,  1881),  a  purchaser  of  any  property  date  of  com- 
must  assume,  unless  the  contrary  appears,  that  the  recitals  ^^nent 
contained  in  the  abstracted  instruments,  of  any  (document 
forming  part  of  the  title  prior  to  the  time  fixed,  or  prescribed, 
for  the  commencement  of  title  are  correct,  and  give  all  the 
material  contents  of  such  document,  and  that  the  same  was 
duly  executed  by  all  necessary  parties.     In  spite  of  this 
provision  it  is  open  to  a  purchaser  to  show  aliunde  that  the 
title  is  bad  (2). 

Where  the  evidence  of  some  fact  on  which  the  title  As  to  statu- 
depends  is  insufficient,  and  there  are  no  better  means  of  tkms  being* 
verification,  it  is  frequently  provided  that  the  purchaser  accepted  as 

(«)  See  Buchanan  v.  Poppleton,  (1858)  4  C.  B.  N.  S.  20;  27  L.  J. 
O.  P.  210. 

O)  (1878)  7  C.  D.  766;  47  L.  J.  Ch.  461. 

(y)  1906,  2  Ch.  206,  210.        (z)  Re  Cox  and  Neve,  1891,  2  Ch.  109. 

10  (2) 
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Chap.  IV.     shall,  in  proof  of  such  fact,  be  satisfied  with  a  statutory 

LJ declaration.     If    the    declaration  remains  to  be  made,  its 

proposed  effect  should  be  clearly  stated ;  or  better,  a  draft  of 
it  referred  to:  and,  if  practicable,  the  proposed  declarant 
specified;  a  clause  being  added,  providing  for  the  substitution 
of  some  other  competent  person  in  the  event  of  the  death, 
refusal,  or  incapacity  of  the  person  so  specified ;  there  should 
be  no  question  as  to  the  competency  of  the  declarant  to 
speak  to  the  facts  which  he  alleges  (a).  Where,  as  frequently 
happens,  the  declarant  states  what  he  cannot  possibly  know 
except  by  hearsay,  his  declaration  is  of  small  value  as 
evidence. 

Vendor  bound  A  vendor,  it  is  conceived,  is  bound  to  answer,  to  the  best 
relevant  °f  his  information,  all  relevant  questions  put  to  him  in 
questions.  respect  to  the  property  which  he  has  Contracted  to  sell,  or 
the  title  thereto;  unless  the  primd  facie  liability  in  this 
respect  is  expressly  negatived  by  the  conditions  or  by  statute. 
In  Re  Ford  and  Hill  (b),  it  was  held  that  no  answer  need 
be  returned  to  such  a  requisition  as  the  following: — "  Is 
there,  to  the  knowledge  of  the  vendors  or  their  solicitors, 
any  settlement,  deed,  fact,  omission,  or  any  incumbrance 
affecting  the  property,  not  disclosed  by  the  abstract?"  The 
general  principle  is  lucidly  stated  by  Lord  Younger  (then 
Younger,  J.)  in  Be  Chafer  and  Randall's  Contract  (c),  as 
follows: — "There  is,  in  all  cases  on  this  subject,  the  under- 
lying principle  in  Re  Ford  and  Hill,  that  the  vendor  is 
to  be  taken  to  have  supplied  an  abstract  of  all  material 
documents,  and  that  the  responsibility  cast  upon  him  by 
statute  relieves  him  from  being  questioned  as  to  the 
sufficiency,  so  far  as  this  point  is  concerned,  of  the  abstract. 
But  it  does  not  shut  out  the  purchaser  from  a  specific  inquiry 
based  upon  a  doubtful  or  ambiguous  expression  tin  a 
particular  deed.  In  order,  however,  to  support  such  an 
inquiry,  the  purchaser  must  show  that  the  expression  in 

(a)  See   as  to  this,  Nott  v.  Riocard,  (1856)  22  Beav.  307;  25  L.  J. 
Ch.  618. 

(6)  (1879)  10  Ch.  D.  365;  48  L.  J.  Ch.  327. 
00  1916,  2  Ch.  p.  15. 
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question  would,  under  the  doctrine  of  constructive  notice,     Chap.  IV. 
fix  him  with  a  liability  unless  he  makes  the  inquiry  "  (<?).  ect'   ' 


Where  a  large  estate  held  under  several  different  titles  is  Sale  in  lot* 
sold  in  lots,  it  is  usually  provided  that  a  purchaser  of  a  lot  °m(k"  several 
of  less  than  a  certain  value  shall  not  require  any  title  to  be  titles- 
shown;  or,  where  the  property  has  been  settled,  it  may  be 
provided  that  such  a  purchaser  shall  only  be  entitled  to  an 
abstract  commencing  with  the  vesting  deed;  and  where  the 
property  has  been  in  settlement  for  a  sufficient  time,  that  a 
statutory  declaration  of  twelve  years'  possession  under  the 
vesting  deed  shall  be  conclusive  evidence  of  identity  of  the 
parcels.  But  where  the  different  titles  prior  to  the  settle- 
ment are  shown,  this  condition  as  to  ^identity  will  not  preclude 
a  purchaser  from  requiring  identification  of  the  .  parcels 
described  in  the  abstract  of  his  lot  prior  to  the  union  of 
titles;  and  the  purchaser  of  one  lot  may,  in  such  a  case,  be 
entitled  to  abstracts  of  all  the  titles.  This  difficulty  should 
be  provided  against  by  a  special  condition. 

Although  mere  general  or  doubtful    expressions   in    the  Conditions, 
contract  (whether  in  conditions  or  otherwise),  suggesting,  ^^bind 
but  not  specifying,  a  flaw  in  the  vendor's  title,  may  not  bind  purchaser, 
the  purchaser  (e),  he  is    bound  by  a    clear  (/)  stipulation 
as  to  title,  e.g.,  an  agreement  by  assignees  of  a  bankrupt  to 
sell  his  estate,  "  under  such  title  as  he  recently  held  the  same, 
an  abstract  of  which  may  be  seen  "  (#);  or  that  the  purchaser 
should    only    have   the    receipt  and  conveyance  of  A.   (an 
equitable  mortgagee),  and  the  assignees  (&);  an  agreement 
by   ordinary    vendors   to   convey    "such  title  as  they  have 

(rf)  See  -further  as  to  the  rule  in  Re  Ford  and  Hill,  Wilkes  v. 
Spooner,  '1911,  2  K.  B.  473,  486. 

(«)  See  Edwards  v.  Wickwar,  (1865)  1  Eq.  68;  8.  C.,  ib.  403;  35 
L.  J.  Ch.  309:  Re  Banister,  (1879)  12  Ch.  D.  131;  48  L.  J.  Ch.  837; 
and  see  Bey  fits  v.  Lodge,  1925,  1  Ch.  350. 

(/)  Seaton  v.  Mayp,  (1846)  2  Coll.  556,  562;  Forster  v.  Hoggart, 
(1850)  15  Q.  B.  155;  19  L.  J.  Q.  B.  340;  Worthington  v.  Warrington, 
(1848)  5  C.  B.  635;  17  L.  J.  C.  P.  117;  Lethbridge  v.  Kirkman, 
(1855)  2  Jur.  N.  S.  372;  25  L.  J.  Q.  B.  89. 

(g)  Freme  v.  Wright,  (1819)  4  Mad.  364;  Blenkhorn  v.  Penrose, 
(1881)  29  W.  R.  237. 

(A)  Groom  v.  Booth,  (1853)  1  Dr.  548;  22  L.  J.  Ch.  961. 
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Chap.  IV.  received  from  A.  and  B."  (i);  and  a  condition  that  the 
t-  '  purchaser  should  accept  the  vendor's  title  "  without 
dispute  "  (fc),  or  should  accept  "  such  title  as  the  vendor 
has  "  (Z);  so,  an  agreement  that  the  lessor's  title  shall  "not 
be  inquired  into"  (m),  or  "shall  not  be  required,  investi- 
gated, or  objected  to "  (w),  has  been  held  to  preclude 
objections  arising  on  the  face  of  documents  procured  by  the 
purchaser  aliunde.  It  is  otherwise,  however,  if  the  condition 
is  merely  directed  against  requisitions,  and  does  not  preclude 
inquiry  in  other  directions  (0) ;  or  where  the  vendor  him- 
self discloses  the  objection  to  the  title  (p).  The  Court, 
moreover,  will  not  force  a  title  where  the  purchaser  could 
at  once  be  turned  out  of  possession  (#).  But  a  purchaser 
was  held  bound,  where  a  breach  of  trust,  invalidating  the 
title,  was  clearly  stated  in  the  conditions  (r);  so  where  a 
purchaser  was  precluded  from  objecting  that  no  payment  had 
been  made  for  twenty  years  of  a  rent  the  subject  of  sale  (s) . 
A  condition  binding  a  purchaser,  if  he  considered  the  legal 
estate  outstanding,  to  be  at  the  expense  of  getting  it  in,  was, 
formerly,  not  uncommon,  and  was  held  to  throw  on  him  the 
risk  of  making  out  in  whom  the  legal  estate  was  vested  (£); 

(0  Wilmot  v.  Wilkinson,  (1827)  6  B.  &  C.  506;  Ashworth  v.  Mounsey. 
(1863)  9  Ex.  175;  23  L.  J.  Ex.  73. 

(k)  Duke  v.  Barnett,  (1846)  2  Coll.  337;  15  L.  J.  Ch.  173;  and 
Molloy  v.  Sterne,  (1838)  1  Dr.  &  Wai.  585;  Anderson  v.  Biggins  * 
(1844)  1  J.  &  L.  718;  and  Lord  St.  Leonards'  remarks  in  Sug. 
14th  ed.  340,  on  Cattell  v.  Corrall,  (1839)  3  Y.  &  C.  413;  9  L.  J. 
N.  S.  Ex.  Eq.  37;  and  see  Corrall  v.  Cattell,  (1839)  4  M.  k  W.  734; 
8  L.  J.  N.  S.  Ex.  225. 

(0  Keyse  v.  Heydon,  (1853)  20  L.  T.  O.  S.  244;  Tweed  v.  Mills, 
(1865)  L.  R.  1  C.  P.  39;  Re  Haedicke  and  Lipski,  1901,  2  Ch.  at 
top  of  p.  669;  70  L.  J.  Ch.  811. 

(m)  Hume  v.  Bentley,  (1852)  5  De  G.  &  S.  520;  21  L.  J.  Ch. 
760;  Waddell  v.  Wolfe,  (1874)  L.  R.  9  Q.  B.  515;  43  L.  J.  Q.  B. 
139. 

(«)  Re  National  Provincial  Bank  and  Marth,  1895,  1  Ct.  191:  64 
L.  J.  Ch.  255. 

(o)  Darlington  v.  Hamilton,  (1854)  Kay,  550;  23  L.  J.  Ch.  1000; 
Re  National  Provincial  Bank  and  Marsh,  1895,  1  Ch.  191,  196,  197; 
64  L.  J.  Ch.  255. 

GO  Smith  v.  Robinton,  (1879)  13  Ch.  D.  148;  49  L.  J.  Ch.  20. 

(?)  Re  Soott  and  Alvarez,  1895,  2  Ch.  603;  64  L.  J.  Ch.  821. 

(r)  Michollt  v.  Corbett,  (1865)  3  D.  J.  &  S.  18. 

(«)  Hanks  v.  Palling,  (1856)  6  E.  &  B.  659;  25  L.  J.  Q.  B.  375. 

(0  Sheerness   W.   W.  Co.  v.  Poison,  (1861)  3  D.  F.  &  J.  36. 


PAETIOULARS  AND  CONDITIONS.  151 

but  by  the  L.  P.  Act,  1925,  s.  42  (3),  such  a  condition  is     Chap.  IV. 
nugatory  (*).  ***'  3" 


As  a  general  rule,  if  facts  are  fully  disclosed,  their  legal 
effect  need  not  be  stated  (ar).  If  a  fact  is  believed  to  be 
true,  and  there  is  a  condition  requiring  it  to  be  assumed, 
it  is  not  necessary  that  the  condition  should  point  out  the 
specific  defect  intended  to  be  covered  (y).  But  where  an 
agreement  was  entered  into  for  sale  of  leaseholds  containing 
onerous  covenants,  of  the  existence  of  which  the  purchaser 
had  no  knowledge  when  he  signed  the  contract,  a  clause — 
"  The  vendor's  title  is  accepted  by  the  purchaser  " — was 
held  not  to  be  binding  on  the  purchaser  (z) . 

If  the  conditions  clearly  show  that  only    a   possessory  Conditions 
title  is  to  be  given,  the  purchaser  cannot  ask  for  a  marketable  ieading. 
one  (a) .     But    a    vendor    is    not    at  liberty  to  require  a 
purchaser   to   assume    as   a   good   root  of  title  that  which 
documents  within  his  possession  show  not  to  be  a  good  root 
of  title,  even  though  such  documents  may  show    a    title 
good  on  other  grounds  (&) . 

If,  instead  of  simply  stating  the  material  facts,  and  then  Condition 
stipulating  that  the  purchaser  shall  accept  such  title  and 
interest  as  the  detailed  circumstances  confer  on  the  vendor, 
and  no  other, — in  which  case  (in  the  absence  of  fraud)  the 
purchaser  would  probably  be  bound  to  take  the  title, 
whatever  it  might  be — the  conditions  go  on  to  state,  not 
as  a  conclusion  of  law  from  the  narrated  circumstances, 
but  as  a  positive  and  distinct  fact,  that  the  vendor  has  a 
right  to  sell  the  property,  the  purchaser,  inasmuch  as  such 

(«)  See  inf.  p.  156. 

(*)  Smith  v.  Watts,  (1858)  4  Dr.  338;  28  L.  J.  Ch.  220. 

(y)  Re  Sandbach  and  Edmondson,  1891,  1  Ch.  99;  60  L.  J.  Ch.  60; 
Blaiberg  v.  Reeves,  1906,  2  Ch.  175. 

(z)  Re  Haedicke  and  Lipski's  Contract,  1901,  2  Ch.  666;  and  see 
Bey 1 'us  v.  Lodge,  1925,  Ch.  350;  Allen  v.  Smith,  1924,  2  Ch.  308. 

(a)  Re  Banister,  (1879)  12  Ch.  D.  131 ;  48  L.  J.  Ch.  837;  Smith  v. 
Robinson,  (1879)  13  Ch.  D.  148;  49  L.  J.  Ch.  20;  Rosenberg  v.  Cook, 
(1881)  8  Q.  B.  D.  162;  51  L.  J.  Q.  B.  170. 

(6)  Re  Banister,  (1879)  12  Ch.  D.  131;  48  L.  J.  Ch.  837;  Re  Sandbach 
and  Edmondson,  1891, 1  Ch.  99;  60  L.  J.  Ch.  60. 
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Ch»p.  IV.     right    may    have    arisen    from    separate  and  independent 
U —  sources,  de  entitled  to  require  such  right  to  be  proved  (e  . 


Deed  com-  A    condition    that  the  abstract  shall  commence  with  a 

e'  specified  document,  the  peculiarities  or  deficiencies  of  which 
as  a  root  of  title  are  not  noticed,  seems  merely  to  preclude 
the  purchaser  from  objecting  to  the  title  as  commencing  at 
too  recent  a  period;  so  that  if  the  instrument  in  question 
is  ^apparently  an  imperfect  root  of  title,  he  may  require 
the  imperfection  to  be  remedied  ,(d). 

Matters  prior  By  B.  45  (1)  of  the  L.  P.  Act,  1925,  re-enacting  s.  3  (3) 
of  the  Conv-  Act»  1881»  the  purchaser  of  any  property 
is  pot,  in  the  absence  of  stipulation  to  the  contrary-,  to 
require  the  production,  or  any  abstract  or  copy,  of  any 
deed,  will,  or  other  document,  dated  or  made  before  the 
time  prescribed  by  law,  or  stipulated  for  commencement  of 
the  title,  even  though  the  same  creates  a  power  sub- 
sequently exercised  by  an  instrument  abstracted  in  the 
abstract  furnished  to  the  purchaser;  nor  is  he  to  require 
any  information,  or  make  any  requisition,  objection,  or 
inquiry,  with  respect  to  any  such  deed,  will,  or  document, 
or  the  title  prior  to  that  time,  notwithstanding  that  any 
such  deed,  will,  or  other  document,  or  that  prior  title,  is 
recited,  covenanted  ,to  be  produced,  or  noticed;  and  he 
shall  assume,  unless  the  contrary  appears,  that  the  recitals, 
contained  in  the  abstracted  instruments,  of  any  deed,  will, 
or  other  document,  forming  part  of  that  prior  title,  are 
correct,  and  give  all  the  material  contents  of  the  deed, 
will,  or  other  document  so  recited,  and  that  every  document 
so  (recited  was  duly  executed  by  all  necessary  parties,  and 
perfected,  if  and  as  required,  by  fine,  recovery,  acknow- 
ledgment, inrolment,  or  otherwise.  The  sub-s.  contains  a 
proviso  that  it  is  not  to  deprive  a  purchaser  of  the  right 
to  require  the  production  or  an  abstract  or  copy  of  (1)  a 
power  of  attorney  under  which  any  abstracted  document 
is  executed,  or  (2)  any  document  creating  or  disposing  of 

(c)  See  Johnton  v.  SmiUy,  (1853)  17  Beav.  at  p.  233;  22  L.  J.  Cli. 
826. 

(d)  Re  Marsh  and  Earl  Grant-Hie,  (1883)  24  Ch.  D.  11. 
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an    interest,    power,    or    obligation    which    is    not    shown      Chap.  IV. 
to  have  ceased  or  expired,  and  subject  to  which  any  part  -^-« — 1— '- — 
of  the  property  is  disposed  of  by  an  abstracted  document, 
or  (3)  any  document  creating  any  limitation  or  trust  by 
reference  to  which  any  part  of  the  property  is  disposed 
of  by  an  abstracted  document  (e). 

The  test  whether  a  condition  is  fair  and  explicit  is  Test  of 
whether  it  discloses  all  facts  within  the  knowledge  of  the  conditions, 
vendor  which  are  material  to  enable  the  purchaser  to 
determine  whether  or  not  he  will  buy  the  property,  subject 
to  the  stipulation  limiting  his  right  to  the  ordinary  length 
of  title.  Accordingly,  where  a  contract  entered  into  in 
1882,  provided  that  the  title  should  commence  with  an 
indenture  dated  the  18th  October,  1845,  and  that  the  earlier 
title  should  <not  be  investigated  or  objected  to,  and  it 
appeared  from  the  abstract  that  the  indenture  was 
a  voluntary  and  revocable  conveyance,  it  was  held  that 
the  condition  was  misleading,  and  did  not  bind  the 
purchaser  (/). 

A  condition  against  production  will  not  (except  perhaps  Merecondi- 
in  a  special  case  (#)),  prevent  a  purchaser  from  investigating 
and  objecting  to  the  earlier  title,  if  he  have  the  collateral 
means  of  doing  so  (&) ;  and,  though  bound  to  accept  the 
title  as  it  stands,  he  may  yet  require  to  be  satisfied,  to 
the  beet  of  the  vendor's  ability,  as  to  what  that  title  really 

(e)  The  last  sentence  of  this  proviso  appears  to  overrule  He  Earl  of 
An-an  and  Knowlesden's  Contract,  1912,  2  Ch.  141. 

(/)  <Jto  Marsh  and  Earl  Granville,  (1883)  24  Ch.  D.  11;  53  L.  J.  Ch. 
81;  cf.  Re  Scott  and  Alvarez,  1895,  1  Ch.  596;  64  L.  J.  Oh.  376;  Se 
Wallis  and  Grout's  Contract,  1906,  2  Ch.  206. 

O)  Hume  v.  Pocock,  (1866)  1  Ch.  379;  35  L.  J.  Ch.  731. 

(A)  Shepherd  v.  Keatley,  (1834)  1  C.  M.  &  R.  117;  3  L.  J.  N.  S.  Ex. 
288;  Darlington  v.  Hamilton,  (1854)  Kay,  558;  23  L.  J.  Ch.  1000; 
Waddell  v.  Wolfe,  (1874)  L.  R.  9  Q.  B.  515;  43  L.  J.  Ch.  139;  and 
see  Else  v.  E.,  (1872)  13  Eq.  196;  41  L.  J.  Ch.  213;  Harnett  v. 
Baker,  (1875)  20  Eq.  50;  45  L.  J.  Ch.  64;  Nottingham  Brick  Co.  v. 
Butler,  (1886)  16  Q.  B.  D.  778;  55  L.  J.  Q.  B.  280;  Be  Cox  and  Neve, 
1891,  2  Ch.  109;  Re  Nisbet  and  Potts'  Contract,  1905,  1  Ch.  391; 
1906,  1  Ch.  386;  Beyfus  v.  Lodge,  1925,  1  Ch.  350. 
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IV.  is  (£)  .  So,  though  a  purchaser  is  bound  by  the  condition 
—  —  —  to  accept  certain  specified  evidence  as  sufficient  proof  of 
a  material  fact,  he  may  yet  require  to  be  satisfied  that  the 
vendor  has  no  better  evidence  in  his  possession;  and  may, 
it  would  seem;,  insist  on  a  statutory  declaration  to  that 
effect  (A?)  . 

How  to  be  If,  therefore,  the  earlier  title  is  merely  wanting,  the  con- 

early  title  lost  dition  should  provide  for  the  abstract  commencing  with  a 
or  defective,  specified  document,  the  nature  and  effect  of  which  should  be 

stated,  if  it  is  of  such  a  kind  as  not  to  form  a  satisfactory 

root  of  title  (I?). 

The  rule  laid  down  in  Reeve  v.  Berridge  (w)  that  it 
is  primd  facie  the  duty  of  a  vendor  to  disclose  all  that  is 
necessary  to  protect  himself,  and  not  the  duty  of  the  pur- 
chaser to  demand  inspection  of  title  deeds  before  contract, 
applies  to  sales  by  auction  as  well  us  to  sales  by  private 
contract  (w). 

Identity  of  It  oe  often  requisite  to  insert  conditions  providing  for 

defects  in  evidence  of  the  identity  of  the  parcels;  such 
conditions,  however,  will  not  relieve  the  vendor  from  the 
necessity  of  pointing  out  what  the  entire  property  is  which 
he  intends  to  convey;  nor  (unless  expressly  framed  to  meet 
the  case)  will  they  do  more  than  provide  for  mere  deficiencies 
in  evidence;  that  is,  they  will  not  provide  for  repugnancies, 
nor  for  an  entire  absence  of  evidence  (o)  . 

When  part  of  A  condition  that  "  the  purchaser  is  not  to  require  any 
cannot  be  further  proof  of  tihe  identity  of  the  property  than  is 
identified  ;  furnished  by  -the  title  deeds  themselves,"  is  insufficient  in  the 

(t)  See  Keyse  v.  Heydon,  (1862)  20  L.  T.  O.  S.  244;  Morris  v. 
Kearsley,  (1837)  2  Y.  &  C.  139. 

(*)  Bird  v.  Fox,  (1853)  11  Ha.  at  p.  48. 

(0  Be  Marsh  and  Earl  Granville,  (1883)  24  Ch.  D.  11;  53  L.  J. 
Ch.  81. 

(m)  (1888)  20  Q.  B.  D.  523;  57  L.  J.  Ch.  265. 

(n)  Re  White  and  Smith,  1896,  1  Ch.  637;  65  L.  J.  Ch.  481;  Molyneux 
v.  Hawtrey,  1903,  2  K.  B.  487. 

(o)  Curling  v.  Austin,  (1862)  2  Dr.  &  S.  129. 
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absence  of  proof  of  identity  as  to  the  whole  or  part  of  the     Chap.  IV. 

property  (p) .     It  is,  in  effect,  a  contract  that  the    deeds  _! 

shall  show  identity;    and  if  they  do  not,  a  good  title  is 
not  made(g). 

A  condition  that  no  further  evidence  of  identity  of  the  ordeecrip- 
parcels  should  be  required  than  what  was  afforded  by  the  inconsistent, 
deeds,  instruments,  and  other  documents  abstracted,  did  not 
preclude  a  requisition  for  further  evidence  when  the  descrip- 
tions of  the  parcels  in  the  abstracted  documents  varied  from 
those  in  the  particulars  and  from  each  other  (r) . 

Upon  a  eale  of  intermixed  lands  of  different  tenures,  under  On  sale  of 

the  common  condition  as  to  identity,  the  purchaser  was  held  Cerent 

entitled  (s)  to  'have  the  land  of  each  tenure  pointed  out  and  tenures, 
distinguished  by  its  boundaries  (i) . 

The  Courts  look  with  jealousy  on  conditions  negativing  Stringent 
a  purchaser's  right  to  a  substantially  good  title,  or  to  the  favoured  by 
usual    and    reasonable    evidences    of    title.      It   has    been  Court, 
observed  (u),  that  in  some  cases  it  would  be  almost  a  fraud 
for  a  vendor  to  bring  a  title  to  market  with  a  condition  that 
the  purchaser  should  accept  it.    At  any  rate,  such  conditions 
should  not  be  used  to  a  greater  extent  than  necessary,  as 
their    tendency    is   to    damp    the  sale;   not   so    much    by 
diminishing  the  biddings  of  parties  who  actually  attend, 
as  by  keeping  away  others  who  are  alive  to  their  objection- 
able character.     The  prejudicial  effect  of  the  most  stringent 
conditions  is,  however,  far  less  than  might  be  anticipated. 


GO  Curling  v.  Austin,  (1862)  2  Dr.  &  S.  129. 

(?)  lb. 

0)  Flower  v.  Hartopp,  (1843)  6  Beav.  476;  8  ib.  199;  12  L.  J. 
Ch.  507. 

(*)  Monro  v.  Taylor,  (1848)  8  Ha.  51;  21  L.  J.  Ch.  525. 

(0  See  Dawson  v.  Brinpkman,  (1858)  3  M.  &  G.  53;  Crosse  ,\. 
Lawrence,  (1852)  9  Ha.  462;  21  L.  J.  Ch.  889;  and  sup.  p.  146. 

(«>  Parker,  V.-C.,  in  Hume  v.  Bentley,  (1852)  5  De  G.  &  S.  at  p.  527 ; 
21  L.  J.  Ch.  760.  See,  too,  Jackson  v.  Whitehead,  (1860)  28  Beav.  154:; 
Re  Banister,  (1879)  12  Ch.  D.  131;  48  L.  J.  Ch.  837;  Be  Haedicke 
and  Lipski,  1901,  2  Ch.  666;  70  L.  J.  Ch.  811;  Allen  v.  Smith,  1924, 
2  Ch.  308;  Bey  fits  \.  Lodge,  1925,  Ch.  350. 
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Chap.  IV.         A  condition  that  the  purchaser  shall  have  a  proper  con- 
veyance at  his  own  expense,  does  not  throw  upon  him  the 


Conditions  as 


toc°  nvevance   6xPense  °f  procuring  the  concurrence  of  necessary  parties  (z). 


Expellee  of 
getting  in 
outstanding 
estate. 


It  was  usual  to  provide  that  the  purchaser  should  bear 
the  expense  of  getting  in  and  procuring  the  surrender  or 
release  of  any  outstanding  legal  estate  or  term;  but  such  a, 
condition  did  not  extend  to  a  mortgage  term  which  was  on 
foot  at  the  time  of  sale,  even  though  provision  might  have 
been  made  for  satisfying  the  mortgage  (?/).  It  should  be 
borne  in  mind  that  under  the  transitional  provisions  of  the 
L.  P.  Acts,  1922  (as  amended)  and  1925,  legal  estates 
which  were  outstanding  at  the  commencement  of  the  Acts 
have  in  most  cases  been  got  in  and  vested  in  the  persons 
who  immediately  after  such  commencement  were  best 
entitled  to  call  for  the  same,  or  in  trustees  for  sale, 
or  in  the  Public  Trustee.  By  a.  42  (3)  of  the  L.  P. 
Act,  1925,  a  stipulation  contained  in  any  contract  for 
the  sale  or  exchange  of  land  made  after  the  commence- 
ment of  the  Act,  to  the  effect  that  an  outstanding  legal 
estate  is  to  be  traced  or  got  in  by  or  at  the  expense  of  a 
purchaser,  or  that  no  objection  is  to  be  taken  on  account  of 
an  outstanding  legal  estate,  is  to  be  void.  And  sub-s.  (2)  of 
the  same  section  makes  void  a  stipulation  that  a  purchaser 
of  a  legal  estate  shall  pay  or  contribute  towards  the  costs 
of  obtaining  a  vesting  order  or  the  appointment  of  trustees, 
or  the  preparation,  stamping,  or  execution  of  a  conveyance 
on  trust  for  sale,  or  of  a  vesting  instrument  under  the 
S.  L.  Act,  1925. 


Easement*. 


A  condition  is  usually  inserted  that  the  property  shall  be 
taken  subject  to  all  rente,  rights  of  way  and  water,  and  other 
easements  (if  any)  charged  or  subsisting  thereon  (z}.  The 
effect  of  such  a  condition  is  not, to  relieve  the  vendor  from 
the  necessity  of  disclosing  these  liabilities,  if  he  is  aware 

(*)  Paramore  v.  Greenslade,  (1853)  1  S.  &  G.  541;  23  L.  J.  Ch.  34. 
Cf.  Re  Sander  and  Walford,  (1900)  W.  N.  183;  83  L.  T.  316. 

(y)  Strange  v.  Hatches,  (1856)  2  Jar.  N.  8.  388.  Cf.  Se  WiUett  and 
Argenti,  (1889)  60  L.  T.  735. 

(z)  See  General  Conditions  of  1925,  No.  19. 
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of  them  (a),  but  simply  to  protect  him,  if  it  should  after-     Chap.  IV. 

wards  transpire  that  the  property  is  subject  to  some  rent, t-   ' 

right,  or  easement,  in  favour  of  a  third  person,  of  which  he 
was  ignorant  at  the  time  of  sale;  and  where  one  tenant  has 
acquired  a  right  of  way  against  another  .tenant,  under  the 
same  landlord,  and  both  tenements  are  simultaneously  sold 
by  the  landlord  under  a  condition  that  they  are  to  be  taken 
subject  to,  and  with  the  benefit  of,  all  subsisting  rights 
of  way,  the  purchaser  of  the  one  tenement  gains  no  right  of 
way  against  the  purchaser  of  the  other  (6) ;  the-  meaning  of 
the  condition  being  that  if  there  are  any  rights  of  way  as 
against  the  vendor,  the  purchaser  shall  take  subject  to  them. 

If  the  estate  is  subject  to  incumbrances  which  cannot  or  Indemnity 
are  not  intended  to  be  discharged,  they  must  be  mentioned  charges,  &o. 
in  the  particulars  or  conditions  (c).  It  sometimes  happens 
that  property  is  subject  to  charges  which,  .from  particular 
circumstances  (such  as  there  being  other  ample  security),  are 
never  likely  to  be  enforced,  though  they  cannot  be 
immediately  released  (d]\  in  such  cases  it  is  advisable  to  state 
the  facts  as  clearly  and  openly  as  possible,  and  to  stipulate 
that  the  purchaser  shall  make  no  objection  in  respect  of 
the  matters  so  mentioned;  if,  as  may  .often  be  the  case,  an 
indemnity  is  offered,  its  nature  should  be  explicitly  stated. 
A  condition  that  a  purchaser  shall  presume  the  extinction 

(V)  Hey  wood  v.  Mallalieu,  (1883)  25  Ch.  D.  357;  53  L.  J.  Ch.  492; 
Xottiayfiam  Brick  Co.  v.  Butler,  (1886)  16  Q.  B.  D.  778;  55  L.  J. 
Q.  B,  280;  Re  Cox  and  Neve,  1891,  2  Ch.  109;  Wauton  v.  Coppard, 
1899,  1  Ch.  92;  68  L.  J.  Ch.  8;  I>ougherty  v.  Oates,  (1900)  45  Sol.  J. 
119. 

(6)  Daniel  v.  Anderson,  (1862)  8  Jur.  N.  S.  328;  31  L.  J.  Ch.  610; 
and  see  Suffidd  v.  Brown,  (1864)  4  D.  J.  &  S.  185;  33  L.  J.  Ch.  249; 
Russell  v.  Harford,  (1866)  2  Eq.  507;  Delaparelle  v.  Vestry  of  St. 
)larlm-in-the-Fields,  (1890)  34  Sol.  J.  545.  Cf.  Fahey  v.  Dwyer,  (1879) 
4  L.  R.  Ir.  271.  See  1  Key  &  Elph.  12th  ed.  pp.  497—8,  n. 

(c)  See   Torrance  v.  Bolton,   (1872)  8  Ch.  118;  42  L.  J.   Ch.   177; 
Carlish  v.  Salt,  1906,  1  Ch.  335. 

(d)  This  difficulty  can  be  got  over  under  s.  191  of  the  L.  P.  Act,  1925, 
which  takes  the  pla«e  of  and  extends  s.  5  of  the  Conv.  Act,  1881;  see 
Re    G.   N.  R.    Co.   and  Sanderson,   (1884)   25  Ch.    D.    788;  53  L.   J. 
Ch.  445;  Re  Freme,  1895,  2  Ch.  256,  778;  64  L.  J.  Ch.  862;  or  under 
L.  P.  (Amend.)  Act,  1926,  s.  1. 
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Sect.  3. 
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of  a  charge  upon  the  ground  of  its  non-recognition  for  a 
specified  period  is  not  binding,  if  the  charge,  though  not  so 
described,  is  in  fact  reversionary  (e).  A  condition  to  give  a 
specified  indemnity  will  be  specifically  enforced  (/). 


Requisitions, 
time  for. 


It  is  usual  to  provide  that  all  requisitions  and  objections 
not  made  within  a  fixed  time  from  the  delivery  of  the  abstract 
shall  be  considered  waived,  and  that,  subject  to  the  objec- 
tions made  by  that  time,  the  title  shall  be  deemed  to  be 
accepted;  and  to  limit  the  time  within  which  further  requisi- 
tions, in  answer  to  replies  furnished  by  the  vendor,  must  be 
made  (g).  Sometimes  time,  in  respect  of  the  making  of 
requisitions,  or  further  requisitions,  is  expressed  to  be  of 
the  essence  of  the  contract,  but  this  is  unnecessary  (fe). 


Time  runs 
from  delivery 
of  perfect 
abstract. 


When  the 
condition 
applies. 


The  time  for  making  requisitions  begins  to  run  from  the 
delivery  of  a  perfect  abstract  (i} ;  but  a  purchaser  will  not 
be  bound  by  the  condition  where  the  vendor  has  not  delivered 
the  abstract  on  the  date  fixed  in  the  contract  (k).  The 
condition  as  to  time  does  not  preclude  a  purchaser  from 
taking  objections  arising  out  of  evidence  called  for  before 
the  expiration  of  the  limited  time  (Z) ;  but  the  objections 
must  be  taken  within  a  corresponding  time  after  the 
production  of  the  evidence  by  which  they  were 
suggested  (m). 

The  condition  does  not  bind  the  purchaser  where  the 
objection  concerns  "  the  root  of  title,"  that  is,  a  matter  which 


(«)  Drysdale  v.  Mace,  (1854)  5  D.  M.  &  G.  103;  23  L.  J.  Ch.  518. 

(/)  Walker  v.  Barnes,  (1818)  3  Mad.  247. 

($0  See  General  Conditions  of  1925,  No.  9. 

(A)  OaJcden  v.  Pike,  (1866)  11  Jnr.  N.  S.  666;  34  L.  J.  Ch.  620. 

(i)  Hobson  v.  Bell,  (1839)  2  Beav.  17;  8  L.  J.  N.  S.Cfa.  241;  Blaoklow 
v.  Law,  (1842)  2  Hare,  40;  Gray  v.  Fowl*?,  (1873)  L.  R.  8  Ex.  at 
p.  280;  42  L.  J.  Ex.  161.  See  inf.  p.  283. 

(A)  Upperton  v.  Nickolton,  (1871)  6  Ch.  436;  40  L.  J.  Ch.  401; 
Re  Todd  and  HcTadden,  1908,  1  I.  R.  213. 

(/)  Blacklow  v.  Laws,  sup.;  Morley  v.  Cook,  (1842)  2  Hare  106:  12 
L.  J.  Ch.  136. 

(TO)  See  Sherwin  v.  Shakespear,  (1854)  5  D.  M.  &  G.  at  p.  536; 
23  L.  J.  Ch.  177,  899. 
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would  vitiate  the  title  (n) ;  or  where  there  are  grave  ob jec-  Chap.  IV. 
tions  to  the  title,  which  are  not  discoverable  on  the  face  of  the 
abstract  (o).  The  condition  applies  where  the  defects  in  the 
title  disclosed  could  have  been  remedied  if  the  objection  had 
been  made;  but  not  where  the  abstract  shows  in  express 
terms  that  the  vendor  has  no  title  (p). 

In  replying  to  requisitions  made  after  the  time  fixed,  the  When  condi- 
vendor  should  state  all  answers  to  be  made  "  without  preju-  considered*3 
dice,"  or  the  benefit  of  the  condition  may  be  lost  (g).  waived. 

Though  the  condition  expressly  stipulates  that  the  title  Recovery  of 
shall  be  deemed  to  have  been  accepted  subject  to  the  objec- 
tions made  within  the  fixed  time,  the  purchaser  can  recover 
his  deposit  where  the  vendor  has  no  title  (r) ;  but  not  where 
the  purchaser  can  only  shew  this  by  making  inquiries  which 
he  is  precluded  from  making  by  the  contract  (s). 

It  is  generally  provided  that,  if  any  purchaser  shall  make  Rescission 

,   .      ?.  u-     <-•  •   -I-  *-,.i  by  vendor. 

and  insist  on  any  objection  or  requisition  as  to  title,  convey- 
ance, or  otherwise  (£),  which  the  vendor  shall  be  unable  or 
unwilling  to  comply  with,  the  vendors  shall,  .notwithstanding 
any  previous  negotiation  or  litigation,  have  power  to  annul 
the  sale. 

Sometimes  the  condition  is  made  to  apply  only  to  requisi-  Form  of 

1-11  n  -IT  i       condition. 

tions  which  the  vendor  shall  be  unable  or  unwilling,  on  the 

00  Want  v.  Stallibrass,  (1878)  L.  R.  8  Ex.  175;  42  L.  J.  Oh.  108; 
Re  Tanqueray-Willaume  and  Landau,  (1881),  20  Ch.  D.  465;  51  L.  J. 
Ch.  434;  Saxby  v.  Thomas,  (1891)  64  L.  T.  65;  W.  N.  28.  See  Pryce- 
Jones  v.  Williams,  1902,  2  Ch.  517,  as  to  which  case  qucere. 

(o)  Warde  v.  DicTcson,  (1858)  5  Jur.  N.  S.  698;  28  L.  J.  Ch.  315; 
Re  Cox  and  Neve,  1891,  2  Ch.  109;  see,  too,  Boyd  v.  Dickson,  (1876) 
Ir.  R.  10  Eq.  255. 

(p)  Want  v.  Stallibrass,  (1873)  L.  R.  8  Ex.  at  p.  181;  42  L.  J.  Ex. 
108. 

(?)  Cutts  v.  Thodey,  (1842)  13  Si.  206;  Lane  v.  Debenham,  (1853) 
11  Hare,  188;  M'Culloch  v.  Gregory,  (1855)  1  K.  &  J.  286;  24  L.  J. 
Ch.  246. 

(r)  Want  \.  Stallibrass,  sup. 

(s)  Re  Scott  and  Alvarez,  1895,  2  Ch.  603;  64  L.  J.  Ch.  376;  and 
see  Beyfus  v.  Lodge,  1925,  1  Ch.  350. 

(0  See  He  Terry  and  White,  (1886)  32  Ch.  D.  14;  55  L.  J.  Ch.  345. 
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Chap.  IV. 
Sect.  3. 


When  right 
to  rescind 
aroes. 


Distinction 
between  re- 
quisitions as 


ground  of  difficulty  or  expense,  to  comply  with  (w).  This 
qualification  prevents  a  vendor  from  being  able  to  escape 
from  his  contract  in  order  to  accept  a  better  offer  (#);  but 
there  is  the  danger  of  the  vendor  being  exposed  to  a  con- 
troversy as  to  what  amounts  to  difficulty  or  expense. 

Where  the  words  are  "  make  or  take,"  or  simply  "  make, 
the  right  to  rescind  arises,  it  seems,  immediately  on  the 
requisition  being  made  (i/).  This  seems  objectionable. 
Where  the  word  is  "  insist,"  three  conditions  must  be 
fulfilled  before  the  right  to  rescind  arises:  (1)  an  inability 
or  reasonable  unwillingness  to  comply  with  the  requisition; 
(2)  a  communication  to  that  effect  to  the  purchaser;  (3)  an 
insistence  by  the  purchaser  on  his  requisition  (2).  What- 
ever be  the  wording  of  the  condition,  when  once  the  right 
of  rescission  has  arisen,  and  notice  (which  must  be  given 
within  a  reasonable  time  (a) )  of  rescission  has  been  given, 
the  purchaser  has  no  locus  pcenitentice  (6).  In  order  to  avoid 
any  question  as  to  what  amounts  to  insistence  (c),  a  definite 
time  is  frequently  fixed  within  which  the  purchaser  may 
withdraw  any  requisition  which  the  vendor  states  himself 
to  be  unwilling  to  comply  with  (d). 

There   is    a  clear   distinction  between  requisitions  as  to 
conveyance   and   requisitions  as   to   title.     When  the  pur- 

(«)  Cf.  General  Conditions  of  1925,  No.  10. 

(*)  See  Smith  v.  Wallace,  1895,  1  Ch.  385;  64  L.  J.  Ch.  240. 

(y)  Re  Starr-Bowkett,  $c.,  (1889)  42  Ch.  D.  375;  58  L.  J.  Ch. 
651.  But  flee  DuddeU  v.  Simpson,  (1866)  2  Ch.  p.  107;  Quinion  T. 
Home,  1906,  1  Ch.  596. 

(s)  Duddell  v.  Simpson,  (1866)  2  Ch.  102;  36  L.  J.  Ch.  70;  Greava 
v.  Wilson,  (1858)  25  Beav.  290;  27  L.  J.  Ch.  546;  Ttirpinv.  Chambers. 
(1861)  29  Beav.  104;  30  L.  J.  Ch.  470;  Merrett  v.  Schuster,  1920, 
2  Ch.  240;  and  see  Re  Des  Reaux  and  Setchf  eld's  Contract,  1926,  Ch. 
178. 

(a)  The  Vestry  of  St.  Leonard's,  $c.  v.  Hughes,  (1864)  17  C.  B. 
N.  S.  137;  33  L.  J.  O.  P.  49;  Bowman  v.  Hyland,  (1878)  8Ch.  D.  588: 
47  L.  J.  Ch.  581;  Ker  v.  Crowe,  (1873)  I.  R.  7  C.  L.  181. 

(6)  Re  Starr-Bowkett,  $c.,  (1889)  42  Ch.  D.  375;  58  L.  J.  Ch.  651: 
Re  Dames  and  Wood,  (1888)  29  Ch.  D.  626;  54  L.  J.  Ch.  771;  D*dMr 
v.  Simpson,  sup. ;  Merrett  v.  Schuster,  sup. 

(<?)  See  Rf  flamrs  and  Wood,  sup. ;  Glenton  to  Haden.  (1886)  53 
L.  T.  434. 

(d)  See  General  Conditions  of  1925,  No.  10. 
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chaser  merely  requires  the  performance  of  an  act,  which  the     Chap.  IV. 
vendor  is  able  to  do  by  virtue  of  his  own  interest  in,  or  power 


over,  the  property,  or  the  concurrence  of  a  party  to  the  con-  to  "convey- 
veyance,  which  the  vendor  can  compel,  the  requisition  is  as  those  as  to 
to  the  conveyance  only  (e}\  e.g.,  requiring  the  concurrence 
of  mortgagees  (/);  a  legal  estate  or  outstanding  term  to  be 
got  in  (g),  or  the  appointment  of  trustees  for  the  purposes  of 
the  S.  L.  Act  (ft).    A  requisition  that  a  rent-charge  should 
be  paid  off,  or  an  objection  taken  that  there  are  undisclosed 
easements,  or  that  no  title  has  been  shown  to  the  minerals, 
are  matters  relating  to  the  title  and  not  inerely  to  conveyance. 

In  the  absence  of  such  words  as  "notwithstanding  Right  to 
previous  negotiations,"  or  the  like,  an  answer  by  the  vendor  when  lost, 
made  with  the  view  to  completing  the  >title  will  destroy 
the  .right  of  rescission  (£),  but  not  where  the  right  only 
arises  on  insistence  by  the  purchaser;  and  the  question  may 
be  avoided  by  stating  all  answers  to  be  "  without  prejudice." 
The  right  may  also  be  lost  by  acquiescence  in,  or  confirma- 
tion of,  the  contract;  or  by  the  commencement,  by  the 
vendor,  of  an  action  for  specific  performance,  and  that  in 
spite  of  the  words  "  notwithstanding  litigation "  (fc),  as 
regards  objections  already  taken  (Z),  but  not  as  .regards 
objections  raised  for  the  first  time  by  the  defence  (w);  but 

(e)  Bain  v.  Fothergill,  (1874)  L.  R.  7  H.  L.  158,  209;  43  L.  J. 
Ex.  243. 

(/)  Sober  v.  Kemp,  (1847)  6  Hare,  155;   Greaves  v.   Wilson,  sup. 

(g)  Kitchen  v.  Palmer,  (1877)  46  L.  J.  Oh.  611;  Re  Deighton  and 
Harris,  1898,  1  Oh.  458;  67  L.  J.  Ch.  240. 

(A)  Hatten  v.  Russell,  (1888)  38  Oh.  D.  334;  57  L.  J..  Ch.  425. 

(t)  Tanner  v.  Smith,  (1840)  10  Sim.  410;  4  Jur.  310;  Gardom  v. 
Lee,  (1865)  3  H.  &  C.  651;  34  L,.  J.  Ex.  113;  but  see  Korley  v.  Cook, 
(1842)  2  Hare,  106;  12  L.  J.  Oh.  136. 

(*)  Sheard  v.  Venables,  (1867)  36  L.  J.  Oh.  924. 

(0  Motor,  $c.  v.  British  Colonial  Motor  Co.,  (1901)  45  Sol.  J.  672; 
Gray  v.  Fowler,  (1873)  L.  R.  8  Ex.  240,  280;  42  L.  J.  Ex.  181.  But 
see  Warde  v.  DicJcson,  (1859)  5  Jur.  N.  S.  698;  28  L.  J.  Ch.  315, 
where  V.-C.  Kindersley  expressed  an  opinion  that  the  vendor  could 
rescind  under  such  circumstances,  after  getting  his  bill  dismissed  with 
costs;  and  see  Isaacs  v.  Towell,  1898,  2  Oh.  at  p.  290;  67  L.  J.  Ch. 
508;  Procter  v.  Pugh,  1921,  2  Ch.  256. 

(m)  Gray  v.  Fowler,  sup.  If  the  vendor  has  commenced  an  action  for 
specific  performance,  the  action  must  be  dismissed  and  the  costs  paid 
before  he  can  rescind:  Warde  v.  Dickson,  sup. 

D. — VOL,  I.  11 
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Chap.  IV.  the  tendency  of  the  Court  is  rather  to  regard  the  commence- 
t-  '  ment  of  an  action  by  the  vendor  for  specific  performance 
as  ptrong,  but  not  conclusive,  evidence  of  waiver  of  the 
condition  (n) .  Although  the  words  "notwithstanding 
litigation  "  are  absent,  the  vendor  may  nevertheless  rescind 
after  the  institution  of  proceedings  by  the  purchaser  for 
specific  performance  (o),  or  for  the  return  of  his  deposit  (p). 
Where  a  purchaser  discovers  a  defect  in  the  title  of  a  nature 
entitling  him  to  repudiate  the  contract,  he  should  repudiate 
at  once  (g).  Delay  would  probably  prevent  the  right  being 
exercised,  if  in  the  meantime  the  vendor  completes:  his 
title.  Where  a  purchaser,  after  discovering  a  defect  going 
to  the  root  of  the  title,  does  not  repudiate  at  once  but 
continues  for  a  time  to  treat  the  contract  as  subsisting, 
he  should,  if  he  afterwards  gives  a  notice  of  rescission, 
limit  a  time  allowing  the  vendor  a  reasonable  period  for 
curing  the  defect  (r) . 

Repudiation  Where  the  title  is  defective  and  the  purchaser  repudiates 
the  contract,  this  will  not  in  itself  operate  as  rescission; 
but  if  given  on  sufficient  grounds  and  in  due  time,  it  will 
deprive  the  vendor  of  the  equitable  remedy  of  specific 
performance,  even  though  the  title  be  perfected  before  the 
date  fixed  for  completion  (s) .  A  decree  for  specific  per- 
formance enures  for  the  benefit  of  both  parties,  and  accord- 
ingly after  decree  a  purchaser  is  not  entitled  to  repudiate 
either  the  contract  or  the  title  without  the  leave  of  the 
Court  (0- 

Costs.  A  condition  that,  on  rescission  by  the  vendor,  payment 

of  the  deposit  shall  be  in  full  satisfaction  of  all  claims 
whatever  does  not,  it  seeme,  oust  the  jurisdiction  of  the 
Court  to  order  the  vendor  to  pay  the  costs  of  litigation 

(w)  See  Isaacs  v.  TowtHl,  1808,  2  Oh.  at  p.  292;  67  L.  J.  Ch.  508. 
(o)  Hoy  v.  Smythies,  (1866)  22  Beav.  510. 
(p)  Isaacs  v.  Towell,  sup.;  Procter  v.  Pugh,  sup. 
(q)  Halkett   v.  Earl  Dudley,  1907,  1   Ch.  590;    Bernert  v.   Fleming, 
1925,  1  Ch.  39;  ib.  264. 

(r)  Halkett  v.  Earl  Dudley,  1907,  1  Ch.  p.  600. 
(»)  Ib.  596. 
(0  Ib.  601. 
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incurred  ibef ore  rescission •  (w) .     And  the  vendor  has  been     Chap.  IV. 
ordered  to  pay  the  purchaser's  costs,  including  the  costs  t-  3' 

of  investigation  of  title  (a?),  till  rescission,  where  the  pur- 
chaser's action  was  reasonable  (y) . 

•The  vendor  may  rescind  though  the  point  .objected  to  When  the 
falls  within  the  condition  as  to  compensation  (z) ;  but  not  rescind™8* 
where  he  is  unable  to  make  any  title  at  all  (a) ;  or  where 
the  vendor  knows  that  he  is  unable  .to  make  a  good  title 
without  the  concurrence  of  persons  whom  he  cannot  compel, 
and  who  have  not  promised,  to  concur  (6);  or  where  the 
condition  relates  to  title  only,  and  the  requisition  is  as  to 
the  conveyance;  or  when  the  vendor  has  been  guilty  of 
wilful  misrepresentation  (c) .  The  vendor  cannot  use  such 
a  condition  to  get  rid'  of  the  duty  which  attaches-  to  him  upon 
the  rest  of  his  contract;  thus  if  he  has  undertaken  to  give 
possession,  he  cannot  rescind  on  a  requisition  by  the  pur- 
chaser that  a  party  wrongfully  in  possession  should  be 
ousted  before  completion  '($);  nor  can  a  vendor  refuse  to 
procure  the  concurrence  of  a  mortgagee,  if  he  has  contracted 
to  sell  free  from  incumbrances  (e] .  The  vendor's  right  of 
rescission  must  not  be  exercised  arbitrarily  (/)  or  as  a  means 
of  escaping  from  the  contract  in  order  to  accept  a  better 

(«)  He  Sjnndler  and  Mears,  1901,  1  Ch.  908;   70  L.  J.  Ch.  420. 

(x)  Be  Higgins  and  Hitchman,  (1882)  21  Ch.  D.  95;  51  L.  J.  Ch. 
772. 

(y)  Duddell  v.  Simpson,  (1866)  2  Ch.  102;  36  L.  J.  Ch.  70.  But 
see  Procter  v.  Pugh,  1921,  2  Ch.  256. 

(z)  Mawson  v.  Fletcher,  (1870)  6  Ch.  91;  40  L.  J.  Ch.  131;  Ash- 
burner  v.  Sewell,  1891,  3  Ch.  405;  60  L.  J.  Ch.  784;  and  see  Re  Terry 
and  White,  (1886)  32  Ch.  D.  14;  55  L.  J.  Ch.  345;  Merritt  v.  Schuster, 
1920,  2  Ch.  240. 

(a)  Bowman  v.  Hyland,  (1878)  8  Ch.  D.  588;  47  I».  J.  Ch.  581;  Re 
Deighton  and  Harris,  1898,  1  Ch.  458;  67  L.  J.  Ch.  240. 

(6)  Nelthorpe  v.  Holgate,  (1844)  1  Coll.  203. 

(c)  See  Price  v.  Macaulay,  (1852)  2  D.  M.  &  G.  at  p.  347. 

(d)  Engel  v.  Fitch,  (1868)  L.  R.  3  Q.  B.  314;  37  L.  J.  Q.  B.  145; 
and  see  Greaves  v.   Wilson,  (1858)  25  Beav,  290;  27  L.  J.  Ch.  546. 

(e)  Greaves  v.  Wilson,  sup. ;  .and  see  Re  Jackson  and  Oakshott,  (1880) 
4  Ch.  D.  851;  49  L.  J.  Oh.  523. 

(/)  Re  Starr-Sowkett,  $o.,  (1889)  42  Ch.  D.  at  p.  387;  68  L.  J. 
Ch.  651;  Quinion  v.  Home,  1906,  1  Ch.  596.  Cf.  Merritt  v.  Schuster, 
1920,  2  Ch.  240;  Re  Des  Reaux  and  Setchfield,  1926,  Ch.  178. 

U(2) 
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Chap.  IV.     offer  (gr).     But  the  reasons  for  rescission  need  not  be  stated, 

LJ —  and  where  it  is  apparently  made  in  .good  faith,  and  there 

is  no  evidence  of  caprice  or  dishonesty,  the  Court  will  not 
infer  that  the  vendor  is  acting  unreasonably  (A) . 

As  to  resale,         It  -is  usual,  and  proper,  to  insert  a  condition  providing 

of  deposit*11  *  ^or  a  resale  °f  the  property  and  forfeiture  of  the  deposit, 

how  far  in  case  the  purchaser  fail  to  comply  with  the  conditions  (»);, 

binding.          an(j  ^at  anv  deficiency  upon  such  resale,    together    with 

the  .costs  thejeof,  shall  be  borne  by  the  purchaser.     But 

even  without  such  condition,  the  vendor  will  be  entitled 

to  retain  the  deposit  if  the  purchaser's  conduct  amounts  to 

repudiation  of  the  contract  (fc) ;  the  deposit  being  not  merely 

a  part  payment,  but  also  an  earnest  of  the  performance 

of  the  contract;   or  he  may  resell  and  bring  an  action  for 

damages,  i.e.,  the  amount  of  the  loss  on  the  resale,  against 

the  purchaser"'^). 

Condition  If,  upon  a  resale,  the  estate  were  to  produce  more  than  the 

of'penalty11      original  purchase-money,  the  purchaser  who  had  violated  his 

distinguished,  agreement  could  not  call  for  an  account  of  the  surplus  (m" . 

A  stipulation  that  the  purchaser  making  default  should  pay 

a  specified  sum  ((exceeding  the  amount  of  the  deposit)  as 

liquidated  damages  (w),  was  held  at  Law  not  to  amount 

to  a  condition  for  the  forfeiture  of  the  deposit  (0);   nor 

is  .the  usual  condition  for  forfeiture  of  the  deposit  any  bar 

to  an  action  for  general  damages,  if  the  purchasers  refuse 

to  complete  (p) .     Where  the  deposit  has  been  forfeited,  and 

O)  Smith  v.  Wallace,  1895,  1  Ch.  385;  64  L.  J.  Ch.  240. 

(A)  Re  Starr-Bowkett,  $c.,  sup. 

(»)  See  Gee  v.  Pearse,  (1848)  2  De  G.  &  S.  325,  341 ;  and  see  Dcva,- 
\.  Mintoft,  1912,  2  K.  B.  373,  387. 

(*)  Howe  v.  Smith,  (1884)  27  Ch.  D.  89;  53  L.  J.  Ch.  1055;  Hall  v. 
Burr.ell,  1911,  2  Ch.  651.  Cf.  Harrison  v.  Holland,  1921,  3  K.  B. 
297;  1922,  1  K.  B.  211;  Sprague  \.  Booth,  1909,  A.  C.  576. 

(0  Noble   v.  Edwardes,  (1877)  5  Ch.   D.  378. 

(m)  Ex  p.  Hunter,  (1801)  6  Ves.  at  p.  97. 

(n)  As  to  the  difference  between  liquidated  damages  and  a  penalty, 
Bee  Wallis  v.  Smith,  (1882)  21  Ch.  D.  243;  Barton  v.  The  Capewell 
Co.,  (1893)  68  L.  T.  867;  Dunlop  v.  Self  ridge,  1915,  A.  O.  79. 

(o)  Palmer  v.  Temple,  (1839)  9  A.  t  E.  508;  8  L.  J.  N.  S.  Q.  B 
179;  but   eee  the  remarks  on  this  case  in  Howe  v.    Smith,   (1884)  27 
Ch.  D.  89,  100;  53  L.  J.  Ch.  1055. 

(p)  Icely  v.  Grew,  (1836)  6  N.  &  M.  467. 
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the  vendor  claims  for  the  deficiency  on  the  resale,  the  deposit     Chap.  IV. 

will  be  taken  into  account  in  assessing  the  damages  (q) .  **' 

But  where  the  vendor  does  not  succeed  in  effecting  a  resale, 
he  is  entitled  to  retain  the  deposit  paid  by  the  defaulting 
purchaser,  and  to  the  costs  of  the  abortive  sale  (r) . 

(4)  What  'special  conditions  are  generally  requisite  in        Section  4. 
various  specified  cases. 

In  the  preparation  of  special  conditions  it  should  be  borne  Facts  stated 
in  mind  that  a  purchaser,  unless  precluded  by  the  conditions 
or  by  statute  from  so  doing,  may  require  evidence  of  all 
matters  of  fact  upon  which  the  title  depends  (s). 

In  the  case  of  inclosed  land,  an  award  under  s.  105  of  As  to  inclosed 
the  Jnclosure  Act,  1845,  is  not  conclusive  as  to  title  in   l 
the  thing  allotted,  for  the  person  taking  the  allotment  has 
the  same  title  in  the  thing  allotted  as  he  had  in  that  in 
respect  pf  which  the  allotment  was  made  (i£).     Nor  is  the 
uward    plan  •  conclusive  as  to  boundaries  (u) .     Where  the 
estate  in  respect  of  which  the  allotment  is  made  is  conveyed 
to  the  purchaser  prior  to  the  actual  award,  the  right  to 
the  allotment  goes  with  it  (#) .     It  is  generally  proper  to  Reservations 
insert  a  condition  in  respect  to  any  reservations  or  liabilities  u 
under  the  Act  or  award.     Such  a  reservation,  e.g.,  of  mines 
and  the  right  to  work  them.(,y),  will,  if  expressed  in  general 
terms,  affect  lands  sold  by  the  commissioners  for  the  pay- 
ment of  expenses,  as  well  as  ordinary  .allotments  (0) . 

(?)  Ockenden  v.  Henley,  (1858)  1  E.  B.  &  E.  485;  27  L.  J.  Q.  B. 
•361;  Shuttleworth  v.  Clews,  1910,  1  Ch.  176. 

(>•)  Essex  v.  Daniell,  (1875)  L.  E.  10  O.  P.  538. 

(s)  Symons  v.  James,  (1842)  1  Y.  &  C.  C.  C.  487.  See  Johnson  v. 
Smiley,  (1853)  17  Beav.  233;  22  L.  J.  Ch.  826. 

(0  See  Jacomb  v.  Tunner,  1892,  1  Q.  B.  at  p.  51. 

(«)  Collis  v.  Amphlett,  1918,  1  Ch.  232. 

(*)  Doe  v.  Willis,  (1829)  5  Bing.  441;  7  L.  J.  0.  S.  C.  P.  170; 
Sug.  14th  ed.  374;  and  see  the  Inclosure  Act,  1845,  s.  84;  Williams  v. 
Phillips,  (1881)  8  Q.  B.  D.  437,  441;  51  L.  J.  Q.  B.  102. 

(y)  Which  includes  the  right  to  sink  shafts:  Hayles  v.  Pease  and 
Partners,  1899,  1  Ch.  567;  68  L.  J.  Ch.  222. 

(z)  Duke  of  Buccleugh  v.  Wake  field,  (1870)  L.  E.  4  H.  L.  377;  39 
L.  J.  Ch.  441;  Bell  v.  Love,  (1883)  10  Q.  B.  D.  at  p.  568;  (1884) 
9  A.  C.  286;  52  L.  J.  Q.  B.  290;  53  ib.  257. 
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Chap.  IV. 
Sect.  4. 

As  to  land 

formerly 

waste. 


Encroach- 
ments. 


Where  the  property  comprises  strips  of  waste  land  recently 
.  inclosed,  some  special  stipulations  as  to    title   are    almost 
invariably  necessary  (a) . 

In  some  districts  it  seems  to  have  been  a  common  practice 
for  parties  to  inclose  such  strips  with  the  permission  of  the 
lord  of  the  manor,  upon  payment  to  him  of  a  small  annual 
sum,  but  without  any  assurance  or  written  agreement;  and 
then  to  deal  with  them  as  freehold,  subject  to  a  chief  rent. 
In  such  a  case  the  tenure  seems  to  be  merely  that  of  a  yearly 
tenancy. 

As  between  landlord  and  tenant,  -encroachments  by  the 
tenant  during  his  tenancy  are  presumed  to  be  held  by  the 
tenant  as  part  of  the  demised  premises,  and  must  accordingly 
be  given  up  at  the  end  of  the  term  (6);  but  the  facts  may 
negative  this  presumption  (c) .  It  is  not  necessary  that  the 
encroachment  should  be  contiguous  to  the  land  held  by  the 
tenant;  but  Only  that  it  should  be  in  such  proximity  as  to 
lead  to  the  presumption  that  his  position  as  tenant  enabled 
him  to  approve  (d).  The  title  of  the  landlord  will  not  be 
'affected  by  the  circumstance  of  his  mere  assent  to  the 
encroachments- (e) ;  but  if  the  landlord  subsequently  to  the 
encroachment  re-demises  the  original  tenement  by  a  descrip- 
tion which  excludes  the  encroachment,  it  has  been  said  that 


(a)  See,  as  to  the  presumption  of  ownership  of  such  strips,  Steel  v. 
Prickett,  (1818)  2  Stark.  463;  Doe  v.  Pearsey,  (1827)  7  B.  &  C.  304; 
5  L.  J.  0.  S.  K.  B.  310;  Grose  v.  West,  (1816)  TTaun.  39;  and  Scoonet 
v.  Morrell,  (1839)  1  Beav.  251. 

(6)  See  Doe  v.  Jones,  (1846)  15  M.  &  M.  580;  16  L.  J.  Ex.  58; 
Whitmore  \.  Humphries,  (1871)  L.  B.  7  C.  P.  1,  6.  As  to  encroachments 
in  cases  where  land  is  affected  by  a  trust,  see  A.-G.  v.  Corp.  of  Cashel, 
(1843)  3  D.  &  War.  294,  309;  E<ut  Stonehouse  Urban  Council  v. 
Willoughby,  1902,  2  K.  B.  318. 

(c)  See  Doe  v.  Massey,  (1851)  17  Q.  B.  373;  20  L.  J.  Q.  B.  434; 
Andrews  v.  Hailes,  (1853)  2  E.  &  B.  349;  22  L.  J.  Q.  B.  409;  Doe  v. 
Tidbury,  (1854)  14  O.  B.  304;  23  L.  J.  O.  P.  57;  Kingsmillv.  Millard, 
(1855)  11  Ex.  313;  Hastings  (Lord)  v.  Saddler,  (1898)  79  L.  T.  355. 

(rf)  Earl  of  Lisburne  v.  Davits,  (1866)  L.  B.  1  O.  P.  259;  35  L.  J. 
O.  P.  193. 

.  (0  Whitmore   vr  Humphriet,  (1871)   L.   B.    7  C.   P.   1;    41   L.   J. 
O.  P.  43. 
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the  presumption  of  accretion  is  excluded  (/).    In  the  absence     Chap.  IV. 
of  an  (express  stipulation  to  the  contrary,  there  is  in  Equity  . 
an  implied  agreement  that  the  tenant  is  to  hold  any  en- 
croachment upon  the  sajne  terms  as  his  original  lease  (<jf) . 
Where  part  of  the  property  consists  of  an  encroachment, 
and    either    the    ordinary    presumption,   or    the    evidence 
rebutting  it,  is  doubtful,  a  special  stipulation  as  to  title 
will  be  necessary.     It  is  doubtful  whether  the  doctrine  of 
encroachments  applied  in  the  case  of  copy  holds  (fe),  or  to 
other  than  waste  lands  (i) . 

Upon  a  sale  of  tithes  held  as  lay  property,  or  of  other  Tithes  held  a» 
property  held  under  a  grant  from  the  Crown,  the  vendor 
should  protect  himself  from  being  required  to  produce  the 
original  grant,  if  it  is  lost  or  not  in  his  possession. 

Where  dand  of  copyhold  or  customary  tenure  has  been  Enfranchised 
converted  into  freehold  by  enfranchisement,  then,  under  a 
contract  to  sell  and  convey  the  freehold,  the  purchaser  cannot 
call  for  the  title  to  make  the  .enfranchisement  (&). 

By  the  L.P.  Act,  1922,  s.  128,  copyhold  land  is  by  virtue 
of  that  Act  enfranchised,  and  ceases  to  be  of  copyhold  or 
customary  tenure.  But  the  land  so  enfranchised  remains 
subject  to  the  manorial  incidents  (kk},  until  the  same  are 
extinguished  under  the  provisions  of  s.  138  of  that  Act. 

Where  the  copyhold  title  depended  upon  grants,  made  by  Copyholds 
the   lord    of   the   manor,  of   part  of   the  waste,  it   is,  in 
general,  expedient    to    provide  that  no  evidence  shall    be 
required  of  such  grants  being  authorised  by  the  custom  of 
the  manor. 

The  vendor  is  primd  facie  responsible  for  his  title  deeds  Unstamped 

being  properly  stamped;  so  that,  if  there  is  any  doubt  of  their 

ments. 

(/)  A.-G.  v.  Tomline,  (1880)  15  Ch.  D.  150. 

.    O)  White  v.  Wakley,  (185»)  4  Jur.  N.  S.  988;  26  Beav.  17;  Tabor  v. 
Godfrey,   (1895)  64  L.  J.  Q.  B.  245. 

(A)  A.-G.  v.  Tomline,  (1880)  15  Oh.  D.  150. 

(t)  Lord  Hastings  y.  Saddler,  (1898)  79  L.  T.  355. 

(&)  S.  44  (6)  of  the  L.  P.  Act,  1925,  re-enacting  s.  3  (2)  of  the 
Conv.  Act,  1881. 

(&&)  As  to  what  manorial  rights  and  liabilities  are  not  normally  extin- 
guished, see  L.  P.  Act,  1922  (as  amended),  12th  Sched.,  paras.  (4)— (7), 
and  s.  138  (12). 
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being  so,  he  should  protect  himself  (Z)  as  to  documents 
executed  before  the  17th  May,  1888  (ra).  So,  too,  where 
land  is  in  a  register  county,  he  should,  in  case  of  doubt, 
guard  against  the  documents  being  unregistered  (n).  And 
where  the  condition  is  in  the  ordinary  form,  viz.,  that  no 
objection  shall  be  taken  on  account  of  any  document  being 
unstamped  or  insufficiently  stamped,  or  not  being  registered, 
the  purchaser  cannot  rescind  the  contract,  though  the  vendors 
know  there  are  unregistered  documents,  and  that  the  defect 
is  irremediable  (a). 


Leaseholds. 


Sect.  44  of  the  L.  P.  Act,  1925,  makes  thirty  years  the 
statutory  length  of  title  under  an  open  contract,  in  place  of 
forty  years,  and  provides  (p)  that  under  a  contract  to  grant 
or  assign  a  term  of  years,  whether  derived  out  of  a  freehold 
or  leasehold  estate,  the  intended  lessee  or  assignee  is  not  to 
be  entitled  to  call  for  the  title  .to  the  reversion,  whether 
freehold  or  leasehold.  These  provisions  do  not  preclude  a 
purchaser  from  raising  aliunde  the  objection  that  the  title 
to  the  freehold  is  bad,  and  if  he  raises  a  distinct  and  tangible 
issue,  he  can  call  for  production  of  the  documents  relevant 
thereto  (<?). 


Covenants  in 
lease,  how  to 
be  noticed. 


The  vendor  of  leaseholds  should  not  refer  to  the  covenants 
in  the  lease  as  "usual";  the  proper  course  is,  to  produce 
an  abstract  or  copy  of  the  lease  at  the  time  of,  and  offer 
opportunities  of  inspection  before,  the  sale,  and  to  stipulate 
that  the  purchaser  shall  be  deemed  to  have  full  notice  of  the 
contents  of  the  lease,  whether  he  inspects  it  or  not  (r).  The 


(0  Smith  v.  Wyley,  (1862)  16  Jur.  1136;  Coleman  v.  C.,  (1898)  79 
L.  T.  66;  Whiting  to  Loomes,  (1881)  17  Ch.  D.  10;  50  L.  J.  Ch.  463; 
but  see  and  distinguish  Re  Birkbeck  Society,  (1883)  24  Ch.  D.  119;  52 
L.  J.  Ch.  777;  Finance  Act,  1895,  3.  12,  which  applies  to  personal 
as  well  as  real  property:  Eastbourne  Corp.  v.  Att.-Gen.,  1904,  A.  0. 155. 

(m)  He  cannot  protect  himself  as  to  those  executed  after  the  16th  May, 
1888;  see  Stamp  Act,  1891,  s.  117. 

(n)  See  Furlong  v.  Began,  (1893)  31  L.  R.  IT.  191. 

(o)  Girling  v.  ff.,  (1886)  W.  N.   18. 

(p)  Re-enacting  V.  &  P.  Act,  1874,  a.  2,  and  Conv.  Act,  1881,  s.  3  (1). 

(?)  Jonet  v.  Watts,  (1890)  43  Ch.  D.  574;  and  see  Leooy  v.  Mogford, 
(1856)  2  Jur.  N.  S.  1085. 

(r)  Re    White  and  Smith,    1896,   1    Ch.   637;    65   L.    J.    Ch.   481; 
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following  have  been  held  not  to  be  "  usual  "  covenants  (s);      Chap.  iv. 
a    covenant    restrictive    of    the    right    of    alienation  (t);        Sect- *• 
a   covenant    not  to   mow   meadow  land  more  than  once  a 
year  (u) ;  a  condition  of  re-entry  for  breach  of  covenant  other 
than  for  non-payment  of  rent  (x) ;   a  covenant  that  every 
assignment  or  underlease  shall  be  left  with  the  landlord's 
solicitor,  and  a  fee  paid  for  registration  («/). 

Under    s.  45,  sub-ss.   (2)  and  (3)  of    the    L.  P.  Act,  Purchase  of 
1925,  re-enacting  s.  3,  sub-ss.  (4)  and  (5)  of  the  Conv.  Act,  l 
1881,    a    purchaser    of    leaseholds    is    bound    to  assume, 
unless    the    contrary    appears,    that   the    lease    or    under- 
lease, and  every  superior  lease,  was  duly  granted;  and,  on 
production  of  the  receipt  (z)  for  the  last  payment  due  for 
rent  (a)  under  the  lease  or  underlease,  before    the  date   of  Evidence  of 
actual  completion  of  the  purchase,  that  all  the  covenants  and  of  covenants, 
provisions  of  the  lease  or  underlease  have  been  duly  per- 
formed and  observed  up  to  the  date  of  actual  completion; 
and  further,  that  all  rent  due  under  every  superior  lease,  and 
all  the  covenants  and  provisions  of  every  superior  lease,  have 
been  paid  and  duly  performed  and  observed  up  to  that  date. 
The  words  "  unless  the  contrary  appears,"  restrict  the  opera- 
tion of  these  provisions,  and  the  receipt  is  not  conclusive, 
but  is  primd  facie  evidence  only  (6).    Hence  provision  should 
be  made  for  the  case  of  breaches  within  the  knowledge  of 
the  vendor,  which  he  has  reason  to  believe  have  been,  or  are 

Midgley  \.  Smith,  (1893)  W.  N.  120;  Jte  Haedicke  and  Lipski's  Contract, 
1901,  2  Ch.  666;  Molyneux  v.  Hawtrey,  1903,  2  K.  B.  487;  Allen  v. 
Smith,  1924,  2  Ch.  308. 

(*)  As  to  "  usual  "  covenants,  see  Woodfall,  22nd  ed.  142 — 146. 

(0  Hampshire  v.  Wickens,  (1878)  7  Ch.  D.  555;  Bishop  v.  Taylor, 
(1891)  60  L.  J.  Q.  B.  556;  Re  Lander  and  Bagley,  1892,  3  Ch.  41;  61 
L.  J.  Ch.  707. 

(«)  Hyde  v.  Warden,  (1877)  3  Ex.  D.  72,  82;  47  L.  J.  Ex.  121. 

(x)  Hodgkinson  v.  Crowe,  (1875)  10  Ch.  622;  44  L.  J.  Ch.  680;  Re 
Anderton  and  Milner,  (1890)  45  Ch.  D.  476;  59  L.  J.  Ch.  765. 

(y)  Brookes  v.  Drysdale,  (1877)  3  C.  P.  D.  52. 

(z)  I.e.,  from  the  immediate  lessor:  Re  Higgins  and  Percival,  (1888) 
57  !L.  J.  Ch.  807.  See  General  Conditions  of  1925,  No.  15  (7). 

(a)  "  Rent  "  does  not  apply  to  a  peppercorn  rent :  Re  Moody  and 
fates,  (1885)  30  Ch.  D.  344;  54  L.  J.  Ch.  886. 

(6)  Re  Highett  and  -Bird,  1902,  2  Ch.  214;  1903,  1  Ch.  287;  72 
L.  J.  Ch.  220.  Cf.  Re  Taunton,  1912,  2  Ch.  p.  385. 
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Chap.  IV.     likely  to  be,  waived  by  the  lessor  (c),  and  also  for  cases  where 

!_J —  there  is  a  peppercorn  rent.    But  the  purchaser  will  be  bound, 

even  though  it  appears  that  there  is  a  continuous  breach  of 
covenant  which  has  not  been  waived  by  the  lessor,  if  he  was 
aware  of  the  fact  when  he  signed  the  contract;  unless  the 
contract  in  terms  provides  that  a  good  title  shall  be 
shown  (<?). 

Under  a  condition  that  "  the  possession  under  the  lease 
should  be  deemed  conclusive  evidence  of  the  due  performance, 
or  sufficient  waiver  of  any  breach,  of  the  covenants  in  the 
lease  up  to  the  completion  of  the  sale,"  the  purchaser  was 
held  to  be  fixed  with  notice  of  possible  breaches  of  covenant 
prior  to  the  contract,  which  must  be  taken  to  be  waived,  but 
not  of  those  committed  after  the  date  of  the  contract;  and  no 
opinion  was  expressed  as  to  what  would  have  been  the  effect 
of  the  Condition ,  had  it  been  proved  that  the  landlord 
When  intended  to  enforce  the  forfeiture  (e).  It  is  conceived,  how- 

breachesf  ever,  that  any  subsisting  breach,  if  within  the  vendor's 
knowledge,  ought  to  be  expressly  mentioned;  and  that  the 
condition  is  properly  applicable  only  to  breaches,  of  which  he 
has  no  notice,  or  which  he  has  good  reason  for  believing  to 
be  waived  (/).  Nor  will  such  a  condition  bind  the  purchaser 
if  (there  is  a  reasonable  bond  fide  doubt  as  to  who  is  the 
reversioner  entitled  to  receive  the  rent  (g). 

Where  it  was  stipulated  that  the  production  of  the  last 
receipt  for  rent  prior  to  completion  should  be  conclusive 
evidence  that  all  the  covenants  had  been  performed,  the 
purchaser  was  precluded  from  objecting  that  the  lease  was 
liable  to  forfeiture  by  reason  of  dilapidations,  which  existed 
at  the  date  of  the  contract  (ft).  Where  on  the  sale  of  a 

(c)  In  Singer  to  Thompson,  (1881)  51  L.  J.  Ch.  42,  an  affidavit  by 
the  vendor  of  the  performance  of  the  covenants  was,  in  the  absence  of 
a  receipt,  held  sufficient. 

(rf)  See  Allen  and  DriscoU's  Contract,  1904,  2  Ch.  p.  231;  Re  Taunton, 
sup.;  Lockharts  v.  Bernard,  Rosen  §  Co.,  1922,  1  Ch.  433,  439. 

00  Eowell  v.  Kightley,  (1856)  21  Beav.  331;  25  L.  J.  Ch.  341. 

(/)  See  Beyfus  v.  Lodge,  1925,  1  Ch.  350. 

(y)  Pegler  v.  White,  (1864)  33  Beav.  403;  33  L.  J.  Ch.  569. 

(A)  Bull  v.  Hutchens,  (1863)  32  Beav.  615. 
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leasehold  public-house,  the  lease  of  which  contained  Chap.  IV. 
a  covenant  not  to  permit  any  other  trade  to  be  carried  on 
upon  any  part  of  the  premises,  parts  of  the  premises  were  in 
fact  let  to  persons  who  carried  on  other  trades  thereon,  but 
the  lessors  had  received  rent  with  knowledge  of  such  under- 
lettings,  specific  performance  having  been  decreed  and  the 
decree  not  having  been  appealed  against,  it  was  held,  upon  a 
reference  as  to  title,  that  whether  or  not  there  was  a  con- 
tinuing breach  of  covenant  rendering  the  purchaser  liable 
to  ejectment,  nevertheless,  there  being  a  condition  in  the 
contract  that  the  production  of  the  last  receipt  for  rent  paid 
should  be  taken  as  conclusive  evidence  of  the  due  and  satis- 
factory performance  of  the  lessee's  covenants  contained  in  the 
lease,  or  the  waiver  of  any  breaches  up  to  completion,  a  good 
contract  had  been  shown  pursuant  to  the  contract  (i).  It  is 
conceived  that  the  principles  of  construction  in  such  a  case 
are  the  same,  whether  the  condition  has  to  be  considered  on 
the  question  of  specific  performance,  or  on  a  reference  as  to 
title.  A  difficulty  of  this  kind  has  often  arisen  upon  the 
covenant  to  insure  against  fire.  Where  there  has  been  Where 
merely  a  past  omission  to  insure,  but  the  existing  insurance 
is  according  to  the  terms  of  the  covenant,  the  condition  as  to  to  insure, 
waiver  may  be  relied  on ;  but  where  the  existing  insurance  is 
improperly  effected  (fc),  there  is  a  continuous  breach  de  die 
in  diem  of  the  covenant  to  insure  and  keep  insured  in  the 
specified  manner,  and  the  sufficiency  of  the  condition  may  be 
open  to  question  (I).  But  bond  fide  purchasers  were,  by  Relief  against 
the  Law  of  Property  Amendment  Act,  1859,  ss.  4 — 9, 
protected  against  forfeiture  of  the  lease,  by  reason  of  a 
prior  breach  of  the  covenant  to  insure,  if  they  had  a  receipt 
for  the  last  payment  of  rent,  and  there  was  a  valid  insurance 
on  foot  at  the  time  of  completin'g  the  purchase.  .These 
sections  were  repealed  by  the  Conv.  Act,  1881,  which 
extended  the  benefits  they  conferred  to  other  cases  than 

(0  Lawrie  v.  Lees,  (1881)  7  A.  C.  19;  51  L.  J.  Gh.  209. 

(#)  See  Penniall  v.  Earborne,  (1848)  11  Q.  B.  368;  17  L.  J.  Q.  B. 
94;  Havens  v.  Middleton,  (1853)  10  Ha.  641;  22  L.  J.  Ch.  746. 

(0  Howell  v.  Kighttey,  (1856)  21  Beav.  331;  25  L.  J.  Ch.  341.  Aa 
to  the  case  of  breach  of  a  covenant  not  to  underlet,  and  waiver  of  such 
breach  where  continuing,  see  Walrottd  v.  Hawkins.  (1875)  L.  R.  10 
C.  P.  342;  Atkin  v.  Rose,  1923,  1  Ch.  523,  536. 
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Chap.  IV.     breach  of  the  covenant  to  insure.     The  Conv.  Act  has  been 

_'_! repealed,  and  the  relief  given  by  s.  14  has  been  extended 

by  L.  P.  Act,  1925,  s.  146,  and  Landlord  and  Tenant  Act, 
1927,  s.  18. 

If  a  waiver,  either  express,  or  made  sufficient    by    the 

reyersioner  * 

when  to  be  conditions,  be  relied  on  by  the  vendor,  and  the  landlord 
of^v'er.0*16  gi™11?  ifc  i&  a  different  person  from  the  original  lessor,  a 
condition  precluding  investigation  of  the  lessor's  title  will 
not  disentitle  the  purchaser  from  requiring  the  title  to  be 
traced  from  the  original  lessor  to  the  person  whose  waiver 
of  the  breach  of  covenant  is  relied  on  (m) . 

Apportion-          Where  leasehold  property  held  under  one  lease  is  sold  in 

ment  of  rent  .   .  »    •    '    i 

and  liabilities  lots,  provision  should  be  made  for  the  apportionment  among 
3t8'  the  purchasers  of  the  rent  and  liabilities  under  the  lease  (n). 
It  has  been  usual  to  assign  the  lease  to  the  largest  purchaser 
on  trust  to  grant  underleases  to  the  purchasers  of  the  other 
lots,  or  subject  to  underleases  previously  granted  by  the 
vendor  (o) .  Frequently,  however,  the  vendor  grants  under- 
leases to  the  purchasers,  and  retains  the  lease;  and  this 
mode  of  sale  may  be  adopted  by  a  vendor  trustee  (p) .  It 
is  proper  for  the  conditions  to  provide  what  covenants  are 
to  be  given,  though  it  seems  that  the  vendor  is  entitled  to 
covenants  by  the  underlessees  to  observe  the  covenants  in 
the  head -lease  so  far  as  they  relate  to  their  respective  lots; 
and  by  the  assignee  of  the  lease  (where  the  lease  is  assigned 
to  -a  purchaser)  to  perform,  and  indemnify  the  vendor 
against  the  covenants  therein  as  regards  the  whole  property; 
while  the  underlessees  are  entitled  to  the  usual  qualified 
covenants  by  the  grantor  for  quiet  enjoyment,  for  payment 

(»»)  Turner  v.  Marriott,  V.-O.  K.,  31  July,  1866. 

(n)  See  Taylor  v.  Martindale,  (1842)  1  Y.  &  C.  C.  C.  658;  10  L.  J. 
Ch.  339;  Barnwell  v.  Harris,  (1809)  1  Taunt.  430;  Bowles  v.  Waller, 
(1832)  Hayes,  439,  441.  Rent  may  be  apportioned  by  the  Minister  under 
s.  20  of  the  Landlord  and  Tenant  Act,  1927. 

(o)  1  K.  &  E.  12th  ed.  p.  326. 

(p)  Re  -Judd  and  Poland's  Contract,  1906,  1  Ch.  684,  overriding 
Re  Walker  and  Oakshott,  1901,  2  Ch.  383,  387;  70  L.  J.  Ch.  666.  Sea 
1  K.  &  E.  12th  ed.  pp.  326,  327;  and  General  Conditions  of  1925, 
No.  27  (3). 
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of  the  head  rent,  and  for  performance  of    the   covenants     Chap.  IV. 
contained  in  the  head-lease  so  far  as  they  affect  the  property  tj  4> 

comprised  therein,  other  than  that  demised  to  the  covenantee. 
This  last-mentioned  covenant  by  an  assignee  of  the  head- 
lease  is  rather  onerous  (q),  and  may  deter  purchaser  trustees;, 
hence  it  may  be  well,  where  a  purchaser  is  to  take  the 
head-lease  and  grant  underleases,  to  restrict  the  operation 
of  such  last-mentioned  covenant  to  the  parts  of  the  pro- 
perty retained  by  him.  As  regards  cross  powers  of  distress 
often  .given  to  the  several  purchasers,  s.  189  of  the  L.  P. 
Act,  19*25,  provides  that  a  power  of  distress  given  by  way 
of  indemnity  against  a  rent  or  breach  of  covenant  in  relation 
to  land  is  not,  and  is  not  to  be  deemed  ever  to  have  been, 
a  bill  of  sale,  and  that  the  benefit  of  all  covenants  and  powers 
given  by  way  of  indemnity  against  a  rent  or  breach  of 
covenant,  is,  >  and  is  to  be  deemed  always  to  have  been, 
annexed  to  the  land  to  which  the  indemnity  relates. 

The  necessity  for  special  conditions  as  to  the  covenants 
to  be  entered  into  where  property  comprised  in  one  lease 
is  offered  for  sale  in  lots  seems,  to  a  large  extent,  to  be 
removed  by  s.  190  of  the  L.  P.  Act,  1925,  at  all  events 
where  part  of  the  land  is  retained  by  the  vendor  (r). 

On  a  sale  of  property  which  includes  buildings,  it  has  Condition 

aft  to  fire 

been  customary  to  provide  that  the  purchaser  shall,  subject  in3urance. 
to  the  consent  of  the  insurance  office,  have  the  benefit  of 
any  subsisting  insurance,  in  the  event  of  the  buildings 
being  burnt  down  before  completion.  Fire  insurance 
policies  are  generally  so  framed  as  not  to  be  assignable 
without  the  consent  of  the  officers);  and  a  purchaser  can 
be  compelled  to  complete  without  any  abatement  of  the 
price  for  the  destruction  by  fire  after  the  sale  of  a  building 
on  the  land(£).  Hence,  as  a  contract  of  insurance  is  ia 

(?)  Ero-wn  v.  Pautt,  (1856)  2  Jur.  N.  S.  317. 

(r)  Whether  the  section  applies  where  no  part  of  the  land  is  re- 
tained, qucere.  See  sub-s.  (3)  (o)  of  a.  190. 

(s)  Lynch  v.  Dolzell,  (1729)  4  Bro.  P.  C.  431 ;  Sodlers'  Co.  v.  Boddock, 
(1743)  2  Atk.  554;  Phoenix  Ass.  Co.  v.  Spooner,  1905,  2  K.  B.  753. 

(<)  Paine  v.  Meller,  (1801)  6  Ves.  349;  Rayner  v.  Preston,  (1881)  18 
Ch.  D.  1,  6;  50  L.  J.  Oh.  472;  Poole  v.  Adams,  (1864)  4  N.  K.  9; 
33  L.  J.  Ch.  639. 
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Chap.  IV.  contract  of  indemnity,  on  the  house  being  burnt  down  before 
tj  '  completion,  if  the  vendor  pay&  the  insurance  money  to 
the  purchaser,  or,  at  the  purchaser's  request,  rebuilds  the 
house  without  the  consent  of  the  office,  he  will  be  liable  to 
refund,  out  of  the  purchase  money,  the  amount  paid  by  the 
office  (w).  Prior  to  the  L.  P.  Act,  1925,  the  benefit  of  a 
policy  effected  by  the  vendor  did  not  pass  to  the  purchaser,  in 
the  absence  of  express  stipulation  (a?) ;  although,  it  seems 
that  the  purchaser  |(«/),  who  has  an  insurable  interest  in 
the  property,  can  compel  the  office  to  rebuild  under  the 
Fires  Prevention  (Metropolis)  Act,  1774  (2),  which  requires 
insurance  companies,  on  the  application  of  any  person 
interested  in  or  entitled  to  any  building  destroyed  by  fire 
to  lay  out  the  insurance  money  in  rebuilding;  it  having 
been  held  that,  in  spite  of  the  title  and  the  preamble, 
the  Act  is  not  confined  to  houses  in  the  metropolis  (a). 
Sect.  47  (1)  of  the  L.  P.  Act,  1925,  contains  a  .general 
provision  that  where,  after  a  contract  for  sale,  money 
becomes  payable  under  a  policy  of  insurance  maintained  by 
the  vendor  in  respect  of  the  property,  such  money,  on 
completion  of  the  contract,  is  to  be  paid  by  the  vendor  to 
the  purchaser  on  completion  or  so  soon  thereafter  as  the 
same  is  received  by  him  (&).  By  sub-s.  (2),  the  section 
is  only  applicable  to  contracts  made  after  1925,  and  is 
to  have  effect  subject  to  any  stipulation  to  the  contrary,  and 
to  any  requisite  consents  of  the  insurers,  and  subject  also 
to  the  payment  by  the  purchaser  of  a  proportionate  part 
of  the  premium.  , 

(w)  Castellain  v.  Preston,  (1883)  11  Q.  B.  D.  380;  52  L.  J.  Q.  B. 
366;  West  of  England,  $o.  v.  Isaacs,  1897,  1  Q.  B.  226;  66  L.  J. 
Q.  B.  36;  Phoenix  Ass.  Co.  v.  Spooner,  sup. 

(a;)  Rayner   v.  Preston,  sup.;  Poole  v.   Adams,  sup. 

(y)  Ex  p.  Oorely,  (1864)  5  N.  R.  22;  13  W.  R.  60;  4  De  G.  J. 
&  S.  477;  34  L.  J.  Bkcy.  1;  and  see  Matthey  v.  Curling,  1922,  2 
A.  O.  180,  198.  Cf.  Westminster  Fire  Office  v.  Glasgow,  fc.  Socy., 
(1888)  13  A.  C.  699. 

(«)  14  Geo.  III.  c.  78,  8.  83. 

(a)  Ex  p.  Gorely,  sup.;  Re  QuickC,  1908,  1  Ch.  887;  Sinnott  v. 
Bowden,  1912,  2  Ch.  414. 

(6)  As  to  a  condition  which  may  reasonably  be  inserted  in  the  con- 
tract to  meet  the  change  created  by  this  enactment,  see  General 
Conditions  of  1925,  No.  23.  Cf.  1  Key  &  Elph.  12th  ed.  333,  n. 
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Independently  of   these   provisions,  the   purchaser   of   a     Chap.  IV. 
leasehold  house,   where   the  lease  contains  a  covenant  to       Sect.  4. 
insure  and   an  agreement   to  apply  the    insurance   money  pn"l«of 
in  (rebuilding  the  premises,  but  not  otherwise  (c),  will  in  house, 
effect  get  the  benefit  of  the  policy ;  as*  the  vendor  is  bound 
to  observe  the  covenant  to  insure  until  completion,  and,  in 
the  'event    of    a    fire,    to    spend  the  insurance  money  in 
rebuilding. 

Upon  a  sale  of  an  estate  laid  out  as  building  land,  it  Condition  as 
may  .often  be  desirable  to  reserve  power  for  the  vendor  to  ^hemef  of Dfir 
modify  the  arrangements  indicated  by  the  sale  plan,  for  building 
the  layjing  out  of  the  land,  and  the  formation  of  roads 
and  other  accommodation  works-,  in  case  any  of  the  lots 
remain  unsold  <$ . 


(5)  General  remarks  on  special  conditions.  Section  6. 


Upon  sales  by  tenants  for  life,  trustees,  mortgagees,  and  Special  condi. 
other  persons  filling  a  fiduciary  character,  care  is  requisite 
in  the  use  of  special  conditions.  "  However  large  may  be  &c- 
the  power  of  trustees  under  their  trust  deed  to  introduce 
conditions  limiting  the  title,  and  other  special  conditions 
which  have,  or  are  calculated  to  have,  a  depreciatory  effect  on 
the  sale,  they  are  bound  to  exercise  them  in  a  reasonable  and 
proper  manner;  they  must  not  rashly  or  improvidently 
introduce  a  depreciatory  condition  for  which  there  is  no 
necessity;"  (a).  It  is  provided,  however,  by  the  flX  Act, 
1925,  s.  12  .(replacing  s.  13  of  the  Act  of  1893,  which 
itself  replaced  s.  35  of  the  Conv.  Act,  1881),  that  trustees 

(c)  Lees  v.  Whiteley,  (1866)  2  Eq.  143;  35  L.  J.  Ch.  412;  Edwards 
v.   West,  (1878)  7  Oh.  D.  858;  47  L.  J.  Ch.  463;  Rayner  v.  Preston, 
(1881)    18  Ch.  D.   1;  50  L.   J.  Ch.   472;  but  see   Garden  v.  Ingram, 
(1852)  23  L.  J.  Ch.  478. 

(d)  See   Collins  v.  Castle,  (1888)  36  Ch.  D.  243;   57  L.  J.  Ch.   76; 
Tucker  v.  Vowles,  1893,  1  Oh.  195;  62  L.  J.  Ch.  172;  Re  Birmingham, 
$c.,   1893,  1  Ch.   342;  62  L.   J.  Ch.   90;   Osborne  v.   Bradley,  1903,  2 
Ch.    446;  73  L.  J.   Ch.   49;  Rowell  v.   Satchell,  1903,  2   Ch.   218;  89 
L.  T.  267. 

(e~)  Per   James,  L.  J.,  in  Ikince  v.   Goldingham,   (1873)   8  Ch.   at 
p.  909;  42  L.  J.  Ch.  777. 
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Sect.  5. 


may,  in  the  exercise  of  a  power  or  trust  for  sale,  sell  subject 
to  such  conditions  as  they  may  think  fit.  But  this,  of 
course,  would  not  justify  trustees  in  unnecessarily  inserting- 
depreciatory  conditions. 


Sales  under 
depreciatory 
conditions, 
when  not 
impeachable. 


Under  s.  13  of  the  ;T.  Act,  1925  (which  applies  to  sales 
made  before  as  ,well  as  those  made  after  the  commencement 
of  that  Act,  and  takes  the  place  of  s.  14  of  the  T.  Act, 
1893),  no  sale  by  a  trustee  is  to  be  impeached  by  a  bene- 
ficiary because  of  an  unnecessarily  depreciatory  condition, 
unless  the  purchase-money  was  thereby  rendered  inadequate; 
or  after  conveyance,  as  against  a  purchaser,  unless  it 
appears  that  the  purchaser  was  acting  in  collusion  with 
the  trustee  at  the  time  of  the  sale;  and  upon  any  sale  by 
a  trustee  no  objection  is  to  be  taken  by  a  purchaser  on 
the  ground  of  a  condition  being  depreciatory. 


Restrictive 

conditions  do 
not  neces- 
sarily protect 
a  purchaser 
from  notice 
of  what  might 
be  learnt  by 
inquiry. 


The  circumstance  of  an  estate  being  sold  under  condi- 
tions restrictive  of  the  title,  does  not  necessarily  protect  a 
purchaser  drom  being  affected  with  implied  notice  of 
matters,  which  he  would  have  discovered  by  the  ordinary 
investigation  which  follows  an  open  contract  (/).  "  For  no 
lessee  or  purchaser  who  has  not  investigated  his  lessor's  or 
vendor's  title,  or  has  only  investigated  it  partly,  can  escape 
being  fixed  with  notice  of  things  which  he  must  have 
discovered  if  he  had  investigated  it,  at  all  events  to  the 
full  extent  allowable  under  an  open  contract "  (g) .  It  is 
provided,  however,  by  the  L.  P.  Act,  1925  (which  disentitles 
the  intended  grantee  or  assignee  of  a  term  or  sub-term 
under  an  open  contract  from  calling  for  the  title  to  the 
reversion),  that  where  by  reason  of  these  provisions  an 
intending  lessee  or  assign  is  not  entitled  to  call  for  the  title 
to  the  freehold,  or  to  a  leasehold  reversion,  as  the  case 
may  be,  he  shall  not,  where  the  contract  is  made  after  the 


(/)  Patman  v.  Borland,  (1861)  17  Ch.  D.  353;  50  L.  J.  Ch.  642; 
Ee  Cox  and  Neve,  1891,  2  Ch.  109;  Leschallas  v.  Woolf,  1908,  1  Ch. 
p.  648. 

(0)  Per  Younger,  J.  in  Ee  Chafer  and  Eandall't  Contract,  1916,  2 
Ch.  p.  13. 
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commencement  of  the  Act,  be  deemed  to  be  affected  with  Chap.  IV. 
notice  of  any  matter  or  thing  of  which,  if  he  had  con- 
tracted that  such  title  should  be  furnished,  he  might  have 
had  notice  (&) ;  and  that  a  purchaser  shall  not  be  deemed  to 
be  or  ever  to  have  been  affected  with  notice  of  any  matter 
or  thing  of  which,  if  he  had  investigated  the  title  or  made 
enquiries  in  regard  to  matters  prior  to  the  commencement 
of  title  fixed  by  the  Act,  or  by  any  other  statute,  or  by  any 
rule  of  law,  he  might  have  had  notice,  unless  he  actually 
makes  such  investigation  or  inquiries  (i). 

(A)  S.  44  (5). 
(i)  S.  44  (8). 


D.— VOL.  T 
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CHAPTER  V. 


Section  1. 

Auction, 
what  it  is. 


Direction  to 
eellby. 


Section  2. 

Auctioneer, 
agent  of  the 
Tender. 


Revocation  of 
authority. 


THE    SALE    AND    MATTERS   CONNECTED    THEREWITH. 

(1)  Sale  by  Auction. 

AN  auction,  in  the  widest  sense  of  the  term,  is  any 
mode  of  sale,  however  conducted,  in  which  the  vendor 
comes  under  an  express  or  implied  obligation  to  part  with 
the  property  to  the  highest  bidder;  a  general  direction  to 
sell  by  auction,  would,  however,  it  is  conceived,  only  autho- 
rise a  sale  by  auction  in  the  usual  mode. 

(2)  The  Auctioneer,  dc. 

On  receipt  of  instructions  for  a  sale  the  auctioneer  becomes 
the  agent  of  the  vendor.  His  appointment  as  agent  need 
be  in  no  particular  form,  and  may  be  verbal  (a) ;  and  the 
vendor  may  by  his  subsequent  conduct  be  estopped  as 
against  the  purchaser  from  denying  the  authority  of  the 
auctioneer  (6).  The  auctioneer  becomes  the  agent  of  the 
purchaser  on  the  fall  of  the  hammer  (c),  although  only 
for  certain  purposes;  hence  the  fact  that  the  vendor  is  his 
own  auctioneer,  forms  no  objection  to  the  validity  of  the 
contract,  though  the  purchaser  has  no  notice  of  the  fact  (d} . 

The  authority  of  the  auctioneer  may  be  revoked  at  any 
time  before  the  sale,  and  such  revocation,  it  seems,  is  valid 
even  against  a  purchaser  in  ignorance  of  it  (e),  unless  the 

(a)  Coles  v.  Trecothick,  (1804)  9  Ves.  250;  Chapman  v.  Partridge, 
(1805)  5  Eep.  256;  Pickering  v.  Buik,  (1812)  15  East,  38. 

(6)  Pike  v.  Wilson,  (1854)  1  Jur.  N.  S.  59;  and  see  Pickard  v.  Sears, 
(1837)  6  A.  &  E.  at  p.  474. 

(c)  Payne  v.  Cave,  (1789)  3  T.  R.  148;  Warlow  v.  Harrison,  (1858)  1 
E.  &  E.  295;  28  L.  J.  Q.  B.  18;  (1859)  29  L.  J.  Q.  B.  14. 

00  Flint  v.  Woodin,  (1852)  9  Hare,  618;  22  L.  J.  Oh.  92. 

(«)  Manser  v.  Back,  (1848)  6  Ha.  443;  McManus  v.  Fortescue, 
1907,  2  K.  B.  1.  Rainbow  v.  Hotokin*,  1904,  2  K.  B.  322,  cannot,  it  is 
thought,  be  upheld;  see  1907,  2  K.  B.  p.  6. 
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vendor   estops    himself    by    conduct   from    setting  up  the      Chap.v. 
revocation.     And  such  authority  is  also  determined  by  the  _  ' 
death  '(/),  lunacy  (#),  or  bankruptcy  (h]  of  the  principal. 
The  auctioneer  will  be  personally  liable  for  acts  done  in 
the  name  of  his  principal  after  notice  of  the  revocation. 


Unless  specially  restricted  by  the  terms  of  his  appoint- 

.  J  .  ;  ^        should  be 

ment,  the   auctioneer   is  bound   to   carry   out   the  auction  effected  in 

in  the  usual  manner  according  to  the   .subject-matter    of  CU8tomar7 

in  HUH  6i*« 

the  sale  (i),  and  he  impliedly  undertakes  to  use  such  skill 
as  an  auctioneer  might  reasonably  be  supposed  to  possess  (fc). 

Authority  for  a  sale  by  auction  does  not  justify  a  sale  by  Authority  to 
•P    I  •        •  i.  T»  i        sell  by  auction 

private  contract  (I)  li  the  auction  is  unsuccessful.     JBut  sales  does  not 


at  or  over  the  reserved  price,  made  before  the  auctioneer  had 
•quitted  the  place  of  auction,  have  been  upheld  (w).  contract. 

The  auctioneer  cannot  without  express  authority  delegate  Auctioneer 
the  conduct  of  the  sale  to  another  (n)  ;  nor  can  he,  if  the  delegate  his 
terms  of  the  contract  have  been  settled  by  his  principal,  vary  authonty. 
its  terms  before  the  sale  (o);  and  on  a  sale  subject  to  written 
conditions,  neither  the  auctioneer,  nor  the  vendor,  can  varyj 
the  same  after  the  fall  of  the  hammjer  (p)  . 

(/)  Smout  v.  llbery,  (1842)  10  M.  &  W.  1  ;  12  L.  J.  Ex.  357;  Cam- 
yanarl  v.  Woodburn,  (1854)  15  O.  B.  400;  24  L.  J.  O.  P.  13. 

(pr)  Drew  v.  Nunn,  (1879)  4  Q.  B.  D.  661;  48  L.  J.  Q.  B.  591; 
Yonye  v.  Toynbee,  1919,  1  K.  B.  215.  Cf.  The  Imperial  Loan  Co.  v. 
Stone,  1892,  1  Q.  B.  599;  fork  Glass  Co.  v.  Jubb,  (1924)  42  T.  L.  R.  1. 

(Ji)  Minett  v.  Forrester,  (1811)  4  Taunt.  541,  n.  ;  MarJcwick  v.  Hard- 
ingham,  (1880)  15  Ch.  D.  339. 

(t)  Seo  Russell  v.  Palmer,  (1767)  2  Wils.  325;  Russell  v.  Ilankey, 
(1794)  6  T.  R.  12. 

(/O  Dencw  v.  Laverell,  (1813)  3  Camp.  451  ;  Jones  v.  Nanney,  (1824) 
13  Price,  76. 

(0  Daniel  v.  Adams,  (1764)  1  Arab.  495;  Re  Loft,  (1844)  8  Jur. 
206;  Marsh  v.  Jelf,  (1862)  3  F.  &  F.  234. 

(»t)  Else  v.  Barnard,  (1860)  28  Beav.  228;  29  L.  J.  Ch.  729; 
Bousfield  v.  Hodges,  (1863)  33  Beav.  90. 

(«)  Cockran  v.  Irlam,  (1814)  2  M.  &  S.  301  ;  Catlin  v.  Sell,  (1815)  4 
Camp.  183;  Schmaling  v.  Thomlinson,  (1815)  6  Taun.  147;  see  Coles  v. 
Trecpt/iick,  (1804)  9  Ves.  251;  Henderson  v.  Barnewall,  (1827)  1  Y.  & 
J.  387;  Sug.  14th  ed.  44. 

(o)  Jones  v.  Nanney,  (1824)  13  Pri.  76. 

(p}  Seo  Blackburn  v.  Sclwles,  (1810)  2  Camp.  343;  Johnston  v. 
Boyes,  1899,  2  Ch.  73;  68  L.  J.  Ch.  425. 

12  (2) 
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Chap.  V.  A  bid  is  an  offer  which  can  be  retracted  at  any  time  before 
'    '  acceptance,  i.e.,   before  the  fall  of  the  hammer  (q);  and  a 

Condition  as  condition  that  no  bid  shall  be  retracted  probably  cannot  be- 
to  withdrawal 

of  bids.  enforced. 


Auctioneer, 
personal 
liability  of, 
to  the 
purchaser. 


Generally  speaking,  an  auctioneer  who  discloses  the  name 
of  (his  principal,  incurs  no  liability  to  the  purchaser1  (r) . 
But  where  the  name  of  his  principal  is  undisclosed,  the 
auctioneer  may  be  personally  liable.  Thus  it  has  been  held 
that  on  a  sale  without  reserve  an  auctioneer  who  does  not 
disclose  the  name  ,of  his  principal,  must  be  taken  to  have 
given  a  personal  undertaking  that  the  sale  shall  be  without 
reserve;  and  is  therefore  lia-ble  to  the  highest  bidder  for 
a  breach  of  such  undertaking  (s) .  But  an  auctioneer  who 
does  not  name  his  principal,  and  expressly  vsells  as  agent,, 
will  not,  it  seems,  be  personally  liable  (£) . 

An  auctioneer  selling  without  authority  (w),  or  pretending 
to  receive  bids  which  were  never  in  fact  made  (re),  is  liable 
to  the  purchaser  for  his  costs  and  the  interest  on  his  purchase- 
money  while  lying  idle.  An  unauthorised  contract  may,, 
however,  be  ratified  by  the  vendor,  in  which  case  the 
auctioneer's  liability  ceases  (y} ;  but  this  can  only  be  done 
so  as  to  render  the  principal  liable  to  be  sued  or  able  to  sue 
on  the  contract,  where  the  auctioneer  professed  to  be  selling 

(?)  Payne  v.  Cave,  (1789)  3  T.  R.  148;  Warlow  v.  Harrison,  (1858) 
1  E.  &  E.  295;  28  L.  J.  Q.  B.  18;  (1859)  29  L.  J.  Q.  B.  14. 

(r)  Hanson  v.  Roberdeau,  (1792)  Peake,  163;  Ex  p.  Hartop,  (1806)  12 
Ves.  352;  Evans  v.  E.,  (1835)  3  A.  &  E.  132;  Mainprice  v.  Westley,. 
(1865)  6  B.  &  S.  420;  34  L.  J.  Q.  B.  229. 

(«)  Warlow  v.  Harrison,  (1858)  1  E.  &  E.  295;  28  L.  J.  Q.  B.  18; 
(1859)  29  L.  J.  Q.  B.  14;  Woolfe  v.  Home,  (1877)  2  Q.  B.  D.  534. 

(0  Fleet  v.  Murton,  (1871)  L.  R.  7  Q.  B.  126;  41  L.  J.  Q.  B.  49; 
Ariadne  Steamship  Co.  v.  James  McKelvie  $  Co.,  1922,  1  K.  B.  518. 
Cf.  C/iapman  v.  Smith,  1907,  2  Ch.  97. 

(«)  Collen  v.  Wright,  (1857)  8  E.  &  B.  647;  27  L.  J.  Q.  B.  215; 
Brett  v.  Ellis  and  Jones  v.  Dyke,  Sug.  14th  ed.  812,  813;  Starkey  \. 
Bank  of  England,  1903,  A.  C.  114;  72  I..  J.  Ch.  402;  Anderson  v.  Croall^ 
(1903)  41  So.  L.  R.  86.  Seo  also  Gaby  v.  Driver,  (1828)  2  Y.  &  J.  549; 
Wood  v.  Baxter,  (1883)  49  L.  T.  45;  Yonge  v.  Toynbee,  1910,  1  K.  B. 
215;  Simmons  v.  Liberal  Opinion,  Ltd.,  1911,  1  K.  B.  966. 

(*0  Heatley  v.  Newton,  (1881)  19  Ch.  D.  326;  51  L.  J.  Ch.  225;  and/ 
Ingram  v.  Gillen,  44  Ir.  L.  T.  103. 

(y)  Spittle  v.  Lavender,  (1821)  2  Brod.  &:  B.  452. 
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as   agent,  and    where   the   principal   was   in   existence   at      Chap.  V. 
the  time  of  the  Bale  ,(z) .     A  purchaser  cannot  resist  specific  *'  2> 

performance  because  the  auctioneer    innocently    treats    as 
genuine  biddings  which  are  in  fact  fictitious  (a) . 

An  auctioneer  is-  liable  to  his  principal  in  damages  for  Tothevendor. 
any  loss  occasioned . by  his  negligence  (&),  but  is  entitled  to 
an  indemnity  for  any  loss  incurred  by  him  in  carrying  out 
his  principal's  instructions' (c). 

On  a  sale  of  land  an  auctioneer  has  no  right  to  sue  in  Auctioneer 
his  own  name.  His  Bright  to  sue  depends  on  the  written  purchaser? 
contract  alone,  and  unless  'the  contract  is  so  framed  as  to 
render  the  auctioneer  the  ostensible  vendor,  he  cannot, 
having  signed  the  contract  as  agent  for  the  purchaser,^), 
maintain  an  action  against  the  purchaser  in  his  own 
name(e);  but  he  can,  it  seems,  maintain  the  action  when 
an  entry  in  the  auctioneer's  sale-book  has  been  made  by 
the  auctioneer's-  clerk  on  the  purchaser's  behalf  (/).  An 
auctioneer  who  accepted,  with  the  vendor's  consent,  the 
purchaser's  I.O.U.  for  the  deposit,  has  been  allowed  to  sue 
for  it  in  his  own  name'Qj). 

Unless  especially  authorised,  the  auctioneer  has  no  power  Deposit  and 
to  .receive  more  than  the  deposit  (K) .     In  respect  of  money 

(z)  KeigMey,  Maxsted  $  Co.  v.  Durant,  1901,  A.  O.  240;  70  L.  J. 
K.  B.  662;  and  see  Union  Bank  of  Australia  v.  McClintock,  1922,  1  A.  O. 
240. 

(a)  Union  Bank  v.  Munster,  (1887)  37  Ch.  D.  51 ;  57  L.  J.  Ch.  124. 

(6)  Parker  v.  Farebrother,  (1853)  1  C.  L.  R.  323 ;  Hibbert  v.  Bayley, 
(1860)  2  F.  &  F.  '48. 

(c)  Adamson  v.  Jarvig,  (1827)  4  Bing.  66;  5  L.  J.  0.  S.  C.  P.  68; 
Kelner  v.  Baxter,  (1866)  L.  R.  2  C.  P.  174;  36  L.  J.  O.  P.  94;  Natal 
Land   Co.  v.   Pauline   Colliery,   1904,   A.  C.   120;    Williams  \.    Lister, 
(1913)  109  L.  T.  699. 

(d)  Farebrother  v.  Simmons,  (1822)  5  B.  &  Aid.  333. 

(e)  Cherry   v.    Anderson,    (1876)   IT.   R.    10   C.   L.    204;    Wright  v. 
Dannah,  (1809)  2  Camp.  203. 

(/)  Bird  v.  Boulter,  (1833)  1  N.  &  M.  313;  4  B.  &  Ad.  443;  Graham 
v.  M usson,  (1839)  5  Bing.  N.  C.  603,  608;  8  L.  J.  N.  S.  0.  P.  324. 

(SO  Cleave  v.  Moors,  (1857)  3  Jar.  N.  S.  48;  Hodgent  v.  Kean,  1894, 
2  Ir.  R.  657. 

(A)  Sykes  v.  Giles,  (1839)  5  M.  &  W.  645;  9  L.  J.  N.  S.  Ex.  106; 
but  see  Henry  v.  Hammond,  1913,  2  K.  B.  515. 
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C£»P-  V-  which  he  is  authorised  to  receive,  he  ,is  in  a  fiduciary 
-  position,  and  may  coine  within  the  Debtors  Act,  1869  (i/  -r 
and  if  he  allows  the  purchaser  to  retain  the  deposit  or  any 
other  ipart  of  the  purchase-money  which  he  is  authorised 
to  Deceive,  on  his  personal  or  any  other  security,  he  does  so 
at  his  own  risk  (Ar) .  And  where  the  auctioneer  is  authorised 
to  .receive  payment,  he  is  not  justified  in  taking  a  bill 
of  exchange  instead  of  cash  (I);  but  he  may  take  the  pur- 
chaser's cheque  •  in  lieu  of  cash  (w),  though  he  is  not 
compelled  to  do  so  '(n) ;  and  his  liability  to  the  vendor  for 
taking  a  cheque,  when  not  expressly  authorised  to  do  so, 
seems  to  depend  upon  the  reasonableness  of  his  action  under 
the  circumstances  of  the  case  (o).  At  auctions  it  would 
be  very  inconvenient  if  the  auctioneer  was  always  bound 
to  insist  on  the  deposit  being  paid  in  cash;  but  where  the 
sale  is  not  at  an  auction,  the  agent  wrould  have  no  implied 
authority  to  accept  a  cheque  (p). 

Holds  deposit      Until  the  purchase  is  completed  the  auctioneer  is  a  stake- 
boUar.  holder  of  the  deposit,  unless  the  conditions  provide  that  he 

shall  hold  it  as  agent  for  the  vendor,  and  should  not  part 
with  it  except  by  consent  of  both  vendor  and  purchaser  (q) . 
Where  he  receives  the  deposit  as  agent  for  the  vendor  he 
must  not,  without  express  authority,  pay  it  to  the  vendor  s 
solicitor  (r).  But  on  sales  by  the  Court  he  may  pay  the 
deposit  to  the  solicitor  having  the  conduct  of  the  sale  for  the 

(i)  Crowt/ier  v.  Elgood,  (1887)  34  Ch.  D.  691 ;  56   L.  J.  Ch.  416. 

(*)  Williams  v.  Millington,  (1788),  1  H.  Bl.  81,  85;  Wiltshire  v. 
Sims,  (1809)  1  Camp.  258;  Sug.  14th  ed.  48. 

(/)  Sykes  v.  Giles,  (1839)  5  M.  &  W.  645 ;  Williams  v.  Evans,  (1866) 
L.  R.  1  Q.  B.  352;  35  L.  J.  Q.  B.  111. 

(fw)  Farrer  \.  Lacy,  Hartland  §  Co.,  (1885)  31  Ch.  D.  42,  46;  55 
L.  J.  Ch.  149. 

(n)  Johnston   v.   Boyes,   1899,  2  Ch.   73;    68  L.    J.  Ch.  425. 

(o)  Farrer  v.  Lacy,  Hartland  $  Co.,  sup. 

(p)  See  Pope  v.  Westacott,  1894,  1  Q.  B.  272;  64  L.  J.  Q.  B.  222; 
Blumbery  v.  Life  Interests,  $c.  Corporation,  1897,  1  Ch.  171;  1898, 
1  Ch.  27. 

(0)  See  Smith  v.  Jackson,  (1816)  1  Madd.  620;  Burrough  v.  Skinnttr, 
(1770),  5  Burr.  2639;  Berry  v.  Young,  (1788)  2  Esp.  640,  n.;  Spurrier 
v.  Elderton,  (1803)  5  Esp.  1;  Edwards  v.  Hodding,  (1814)  5  Taunt. 
815;  Furtado  v.  Lumley,  (1890)  6  T.  L.  R.  168. 

(r)  See  Brown  v.  Farebrother,  (188&)  58  L.  J.  Ch.  3. 
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purpose  of  its  being  paid  into  Court  («).     If  both  claim  it,      Chap.  V. 
or  on  an  action  being  brought  against  him  to  recover  the       8ect>  2> 
deposit,  he  may  take  proceedings  by  way  ,of  interpleader 
under  B.  S.  C.,  Ord.  LVII.  (£)•     It  seems  clear  that  the 
auctioneer,  who  has  a  lien  on  the  deposit  when  paid  to  him 
for  his  charges   and  commission  (w),    may    deduct    them 
without  prejudice  to  his  right  to  interplead  (or).     But  the 
amount  held  by  him  must  not  be  in  dispute  (y). 

If  the  auctioneer  is-  made  a  defendant  to  an  action  for 
specific  performance,  and  the  deposit  brought  into  Court, 
he  may  deduct  his  charges  and  expenses,  subject  to  ,the 
question  as  to  who  shall  ultimately  bear  the  same  (z);  but 
where  the  deposit  is  of  small  amount,  he  ought  not  to  be 
made  a  defendant,  unless  he  refuses  to  pay  it  into  Court  (a) . 
If  the  contract  be  rescinded  by  the  purchaser  on  the  ground 
of  fraudulent  misrepresentations  made  by  the  .vendor  'to 
the  auctioneer,  and  innocently  communicated  by  the  latter, 
the  fraud  will  be  a  good  defence  to  an  action  by  the  vendor 
against  the  auctioneer  who  has  received  the  deposit  or 
purchase-money  and  repaid  the  same  to  the  purchaser  (6). 

(*)  Biggs  v.  Bree,  (1881)  51  L.  J.  Oh.  263;  Brown  v.  Farebrother, 
sup. 

(0  See  FarebrotJier  v.  Prattent,  (1818)  5  Pri.  303;  Ex  p.  Mersey 
Docks  and  Harbour  Board,  1&99,  1  Q.  B.  546;  68  L.  J.  Q.  B.  540. 

(«)  Robinson  v.  Rutter,  (1855)  4  E.  &  B.  954;  24  L.  J.  Q.  B.  250; 
Webb  v.  Smith,  (1885)  30  Ch.  D.  192;  55  L.  J.  Ch.  343. 

(*)  See  Yates  v.  Farebrother,  (1819)  4  Madd.  239;  Harwood  v. 
Betham,  (1823)  1  L.  J.  0.  S.  Ex.  180;  Cotter  v.  Bank  of  England, 
(1833)  3  M.  &  Sc.  180;  2  L.  J.  O.  P.  158;  Best  v.  Hayes,  (1863)  1 
H.  &  O.  at  p.  722;  32  L.  J.  Ex.  129;  Attenborough  v.  St.  Katherine's 
Dock  Co.,  (1878)  3  C.  P.  D.  at  p.  454;  47  L.  J.  O.  P.  763;  De  Roths- 
child Freres  v.  Morrison,  Kekewich  §  Co.,  (1890)  24  Q.  B.  D.  750,  753; 
59  L.  J.  Q.  B.  557. 

(y)  Diplock  v.  Hammond,  (1854)  2  S.  &  G.  141 ;   £3  L.  J.  Oh.  550. 

(z)  Annesley  v.  Muggridge,  (1816)  1  Madd.  593;  Yates  v.  Farebrother, 
(1819)  4  Madd.  239. 

(a)  Earl  of  Egmont  v.  Smith,  (1877)  6  Ch.  D.  469;  46  L.  J.  Ch.  356; 
but  if  he  is  joined  in  an  action  for  rescission,  he  must  submit  to  give 
the  plaintiff  all  the  relief,  to  which  he  can  in  any  event  be  entitled 
against  him,  before  he  can  be  dismissed  from  the  suit:  Heatley  \. 
Newton,  (1881)  19  Oh.  D.  326 ;  51  L.  J.  Ch.  225. 

(6)  See  Murray  v.  Mann,  (1848)  2  Ex.  538;  17  L.  J.  Ex.  256;  Stevens 
v.  Legh,  (1853)  2  C.  L.  R.  251. 
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Chap.  V. 


Deposit, 
right  to, 


If  purchase 
goes  off. 


If  the  estate  is  re-sold  by  the  vendor,  upon  the  alleged 
default  of  the  first  purchaser,  the  auctioneer  receiving  the 
deposits  on  both  sales  cannot,  it  seems,  in  one  suit  get 
rid  of  the  conflicting  claims  of  the  vendor  and  two  pur- 
chasers (c).  In  such  a  case  he  should  pay  the  money  into 
Court  under  the  T.  Act,  1925  (d). 

After  the  purchase  is  completed,  or  before,  with  the  con- 
sent of  the  purchaser,  the  auctioneer  may,  except  in  very 
special  cases  (e),  safely  pay  the  deposit  to  the  vendor, 
though  in  embarrassed  circumstances  (/);  if  the  purchase 
go  off,  or  the  vendor  fail  to  make  a  title  (<?),  the  purchaser 
may  recover  the  deposit  from  the  auctioneer  (h)t  but  neither 
the  purchaser  nor  the  vendor  can  claim  interest,  though  the 
auctioneer  (as  stakeholder)  may,  unless  requested  by  both 
parties  to  invest  the  deposit,  have  actually  made  a  profit 
upon  it  (i). 


Commission.  The  amount  of  the  auctioneer's  remuneration,  unless  (as 
it  .ought  to  be)  it  is  settled  by  agreement  (&),  seems  to 
depend  upon  custom  (£);  and  even  in  the  trade  there 
appears  to  be  no  settled  rate  of  commission  (m)  .  In  one 

(c)  Hoggart  v.   Cults,   (1841)  Cr.  &  Ph.   197;   10   L.  J.  Ch.   314. 

(X)  S.  63. 

(e)  See  Crossley  v.  Mttls,  (1834)  1  C.  M.  &  R.  298,  302  ;  3  L.  J. 
N.  S.  Ex.  297. 

(/)  White  v.  Bartlett,  (1832)  9  Bing.  378;  2  L.  J.  N.  S.  C.  P.  43. 

(ff)  Gray  v.  Gutteridge,  (1828)  1  Man.  &  R.  614;  6  L.  J.  O.  S.  K.  B. 
154;  Edwards  v.  Hodding,  (1814)  5  Taun.  815. 

(A)  Gray  v.  Gutteridge,  sup.;  Duncan  v.  Cafe,  (1837)  2  M.  &  W.  244; 
6  L.  J.  N.  S.  Ex.  81;  Burrough  v.  Skinner,  (1770)  5  Burr.  2639; 
Maberley  v.  Robins,  (1814)  5  Taun.  625;  Johnson  v.  Roberts,  (1855)  24 
L.  T.  O.  S.  254. 

(i)  Lee  v.  Munn,  (1817)  8  Taun.  45;  Harington  v.  Uoggart,  (1830)  1 
B.  &  Ad.  577;  9  L.  J.  O.  S.  K.  B.  14;  Lord  Salisbury  v.  Wilkinson, 
(1786)  3  Br.  C.  C.  44,  n.;  Browne  v.  Southouse,  (1790)  ib.  107;  and 
see  Gaby  v.  Driver,  (1828)  2  Y.  &  J.  549. 

(*)  Re   Page,   (1863)   32  Beav.   487. 

(0  See  Maltby  v.  Christie,  (1795)  1  Esp.  340. 

(m)  As  to  the  allowance  on  sales  by  the  Court,  see  Re  Walford,  (1889) 
VV.  N.  23;  59  L.  T.  397.  As  to  when  a  commission  becomes  due,  see 
Re  Maitland,  1903,  W.  N.  143;  Peacock  v.  Freeman,  4  T.  L.  R.  541; 
Skinner  v.  Andrews,  26  T.  L.  R.  340;  Knight,  Frank  $  Rutley  v. 
Gordon,  39  T.  L.  R.  399. 
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case  (n)  the  usual  charge  was  by  several  auctioneers  stated      Chap.  V. 
to  be  5L  per  cent,  up  to  the  first  500Z.  of  purchase-money;  *' 2' 

by  others,  up  to  the  first  1,OOOL;  and  by  most  of  the 
witnesses,  up  to  the  first  2,OOOZ.,  with  ,2Z.  10s.  per  cent, 
on  the  remainder.  But  it  is  believed  that  at  the  present 
day  the  scale  of  fees  of  the  Auctioneer's  .Institute  is  generally 
adopted.  An  agreement  that  the  auctioneer  shall  receive 
nothing  if  there  be  no  sale,  will  not  deprive  him  of  his 
commission,  if,  after  he  has  taken  the  usual  steps  preparatory 
to  a  sale,  the  estate  be  sold  by  the  owner  by  private 
contract  (o). 

Eule  11  to  Part.  I.  of  Sched.  I.  of  the  General  Order  of  Solicitor's 
188(2,  under  the  Solicitors'  Remuneration  Act,  1881,  pro-  sal 
videe  (p~)  that  the  scale  for  conducting  a  sale  by  auction  auction 
ehall  apply  only  when  no  commission  (q)  is  paid  by  the 
client  to  the  auctioneer.  The  intention  of  the  rule  is  to 
make  the  scale  ,fee  an  inclusive  charge  for  conducting  the 
sale,  and  to  prevent  the  solicitor  from  being  paid  twice 
over.  The  solicitor1  may  employ  an  auctioneer  when 
necessary  (r);  but,  if  he  does  so,  must  pay  the  auctioneer 
out  of  his  own  pocket;  he  cannot  charge  his  client  with  the 
scale  fee  and  the  auctioneer's  commission  as  well  (s);  nor 
can  he  evade  the  rule  by  means  of  a  condition  charging  the 
purchaser  with  the  auctioneer's  commission  (£).  If  the 
solicitor  elects  to  charge  the  auctioneer's  commission  to  his 
client,  he  can  .only  charge  according  to  the  old  system,  as 
modified  by  Sched.  II.,  for  the  work  done  by  him  (w). 

(«)  Re  Page,  sup. 

(o)  Green  v.  Bartlett,  (1863)  14  C.  B.  N.  S.  681;  32  L.  J.  C.  P. 
261;  Rainy  v.  Vernon,  (1840)  9  O.  &  P.  559;  Driver  v.  Cholmondeley , 
(1835)  ib.  n. 

(p)  As  to  the  amendment  of  this  Order  (increasing  the  amount  a 
solicitor  is  authorised  to  charge),  see  the  Solicitors'  Remuneration  Act 
General  Order,  1925,  W.  N.  (1925)  p.  283  (S.  R.  &  0.,  1925, 
No.  755/L.  12),  in  which  the  earlier  Order  is  called  the  General  Order 
of  1883. 

(y)  Commission  here  includes  all  charges  by  the  auctioneer:  Drielsma 
v.  Manifold,  1894,  3  Oh.  100;  63  L.  J.  Ch.  653. 

(r)  Re   Wilson,   (1885)  29  Oh.  D.   790;    55  L.   J.  Ch.  627. 

(*)  Re  Peace  and  Ellis,  (1887)  W.  N.  186;  36  W.  R.  61;  Drielsma 
v.  Manifold,  1894,  3  Ch.  100;  63  L.  J.  Ch.  653.  < 

(0  Cholditch  v.  Jones,  1896,  1  Ch.   42;   65  L.    J.  Ch.  83. 

(«)  See  Re  Lacey,  (1883)  25  Ch.  D.  301;  53  L.  J.  Ch.  287;  Re  Stead, 
1913,  1  Ch.  240. 


186 


THE  SALE   AND  MATTERS  CONNECTED   THEREWITH. 


Chap.  V.         The  auctioneer's  (or  agent's)  claim  to  remuneration  will 

I_L_   be  defeated  by  any  negligence  on  his  part,  as  to  the  mode 

[f  auctioneer  Of  conducting  the  sale  or  otherwise,  whereby  the  sale  is 
defeated  (a;);  and  if  he  negligently  misdescribes  the  pro- 
perty, he  will  be  liable  to  repay  to  the  vendor  the  amount 
claimable  by  the  purchaser  in  respect  of  such  misdescrip- 
tion  (y).  An  executor  or  trustee  (z)  or  mortgagee  with 
power  of  sale  (a),  or  interested  agent  (6)  acting  as  his  own 
auctioneer,  cannot  charge  commission,  unless  it  can  be 
collected  from  the  trust  instrument  or  mortgage  that  such 
was  the  intention  (c). 


Trustee,  &c. 
cannot  claim 
commission. 


Insolvent, 
lose  falls  on 
vendor. 


Auctioneer, 

the  Statute  "f 

Frauds: 


In  general,  loss  occasioned  by  the  auctioneer's  insolvency 
or  bad  faith  falls  on  the  vendor  as  his  employer  (d);  and  a 
mortgagee,  adopting  his  mortgagor's  contract  for  sale, 
adopts  also  this  liability,  as  between  himself  and  the 
purchaser  (e),  though  not  as  between  himself  and  the 
mortgagor,  where  the  money  is  misappropriated  by  the 
mortgagor's  agent,  even  though  acting  also  for  the 
mortgagee  (/)  ;  but  a  fiduciary  vendor  will  not  be  personally 
responsible  to  his  beneficiaries  for  such  loss,  if  he  has  acted 
prudently  and  under  proper  advice  in  the  matter  (p), 

Sales  by  auction  have  been  held  to  be  within  the  Statute 
Frauds  (ft),  and  would  accordingly  be  within  s.  40  of 

(x)  Denew  v.  Daverell,  (1813)  3  Camp.  451;  Duncan  v.  Blundell, 
(1820)  3  Stark.  6;  Jones  v.  Nanney,  (1824)  13  Pr.  76. 

(y)  Parker  v.  Farebrother,  (1853)  1  C.  L.  R.  323;  Hibbertv.  Bayley, 
(1860)  2  F.  &  F.  48. 

(z)  Kirkman  v.  Booth,  (1848)  11  Beav.  273  ;   18  L.  J.  Ch.  25. 

(a)  Mathison  v.  Clarke,  (1854)  3  Dr.  3;  24  L.  J.  Ch.  202;  25  ib.  29: 
and  see  Furber  v.  Cobb,  (1887)  18  Q.  B.  D.  at  p.  509;  56  L.  J.  Q.  15. 
273.  When  the  sale  is  under  the  direction  of  the  Court  commission  may 
be  allowed:  Arnold  v.  Garner,  (1847)  2  Ph.  231;  16  L.  J.  Ch.  329. 

(6)  Salomons  v.  Fender,  (1865)  3  H.  &  C.  639;   34  L.  J.  Ex.  95. 

(<r)  Douglas  v.  Archbutt,  (1858)  2  D.  &  J.  148;  27  L.  J.  Ch.  271; 
but  see  Miller  v.  Seal,  (1879)  27  W.  R.  403. 

(rf)  See  and  consider  Sanderson  v.  Walker,  (1807)  13  Ves.  601,  602; 
Fenton  v.  Browne,  (1807)  14  Ves.  144,  150;  Annesley  v.  Muggridge, 
(1816)  1  Madd.  593,  596;  Smith  v.  Jackson,  (1816)  ib.  618,  620;  Sug. 
14th  ed.  52.  («)  Howe  v.  May,  (1854)  18  Beav.  613. 

(/)  Barrow  v.  White,  (1862)  2  J.  &  H.  580. 

(?)  Edmonds  v.  Peake,  (1843)  7  Beav.  239;    13  L.  J.  Oh.  13. 

(A)  Walker  v.  Constable,  (1798)  1  Bos.  k.  P.  306;  Blagden  v.  Brad- 
bear,  (1806)  12  Ves.  466;  Shardlow  v.  Cotterell,  (1881)  20  Ch.  D.  90. 


THE  SALE  AND  MATTERS  CONNECTED   THEREWITH.  187 

the  L.  P.  Act,  1025,  which,  as  regards  contracts  for  the  Chap.  V. 
sale  of  land  or  any  interest  in  land,  has  taken  the  place  of  Seot>  2' 
s.  4  of  the  Statute  of  Frauds. 

(The    auctioneer   has    an  implied    authority  to  sign  the  for  vendor; 
memorandum  of  contract  on  behalf  of  the  vendor  (i) .    This 
authority  may  be  extended  to  the  auctioneer's  clerk  either 
by  express  authorisation,  or  by  the  acquiescence  of  the  vendor 
in  the  signature  of  the  clerk  (fc). 

.The  auctioneer,  unless  he  is  selling  his  own  property  (Z),  for  purchaser, 
becomes  the  agent  of  the  purchaser  to  sign  the  memorandum 
on  the  fall  of  the  hammer  (m} .  So  far  as  regards  the 
purchaser,  the  auctioneer's  authority  to  sign  on  his  behalf 
"  must  be  exercised  so  as  to  form  part  of  the  transaction  of 
the  auction  sale"  (n);  but  it  seems  that  the  authority  of  the 
auctioneer  as  agent  for  the  vendor  is  of  a  more  permanent 
character,  so  that  signature  on  behalf  of  the  vendor  the 
day  after  the  auction  may  be  sufficient  (o) . 


(3)  Puffers  and  reserved  biddings.  Sections. 


Prior  to  the  Sale  of  Land  by  Auction  Act,  1867,  it  was  The  rule  at 

settled  at  Law  that,  unless  the  vendor's  right  to  bid  was  employment 

expressly  reserved,  the  employment  of  a  single  puffer  would  of  a  puffer, 
of  itself  vitiate  the  sale  (p). 

(0  Sug.  14th  ed.  13;  Kenworthy  v.  Scho field,  (1824)  2  B.  &  C.  at 
p.  947;  2  L.  J.  (0.  S.)  K.  B.  175. 

(fc)  Coles  v.  Trecothick,  (1804)  9  Ves.  at  p.  250;  and  see  Dyas  \. 
Stafford,  (1881)  7  L.  R.  Ir.  590. 

(1)  See  Buckmaster  v.  Harrop,  (1807)  13  Ves.  at  p.  473. 

(m)  Williams  v.  Millington,  (1788)  1  H.  Bl.  81 ;  Emmerson  v.  Heelis, 
(1809)  2  Taun.  38;  White  v.  Proctor,  (1811)  4  Taun.  209;  Kemeys  v. 
Proctor,  (1820)  1  Jac.  &  W.  350;  Beer  v.  London  and  Paris  Hotel 
Co.,  (1875)  20  Eq.  412;  Sims  v.  Landray,  1894,  2  Ch.  318. 

(n)  Peircc  v.  <Corf,  (1874)  L.  R.  9  Q.  B.  210,  215;  Bell  v.  Balls, 
1897,  1  Ch.  663;  Chancy  v.  Maclow,  1929,  1  Ch.  461,  477. 

(o)  McMeekin   v.  Steevenson,  1917,  1  I.   R.  348,  354. 

(p)  See  remarks  of  Lord  Cranworth,  in  Mortimer  v.  Bell,  (1865) 
1  Ch.  10;  35  L.  J.  Ch.  25,  who  treats  the  rule  as  well  established; 
Warlow  v.  Harrison,  (1858)  6  Jur.  N.  S.  66;  1  El.  &  El.  295;  29 
L.  J.  Q.  B.  14;  Mainprice  v.  Westley,  (1865)  11  Jur.  N.  S.  975;  6 
B.  &  S.  420;  34  L.  J.  Q.  B.  229;  Green  v.  Baverstock,  (1863)  10 
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Chap.  V.          In  Equity,  however,  it  was  the  generally  received  doctrine 
*'   '       that  unless  the  property  were  expressly  or  impliedly  offered 


Puffers,  for  gale  -without  reserve  (tf)>  the  employment  of  a  bidder  to 

rule  as  to,  in  \iJ> 

Equity.  prevent  its  going  at  an  undervalue  was  allowable  (r);  but 

the  rule  did  not  extend  to  authorise  the  employment  of  mdre 
bidders  than  one,  even  though  they  were  limited  to  the 
same  sum  (s);  nor  even  of  a  single  bidder,  "if  the  person 
is  employed,  not  with  a  view  to  prevent  a  sale  at  an  under- 
value, but  to  take  advantage  of  the  eagerness  of  bidders  to 
screw  up  the  price"  (t). 

•Sale  of  Land  The  soundness  of  the  general  rule  in  Equity  was, 
however,  questioned  by  Lord  Cranworth  in  the  case  of 
Mortimer  v.  Bell  (w);  and  by  the  Sale  of  Land  by  Auction 
Act,  1867,  a  sale  of  land  by  auction  which  would  be  invalid 
at  Law  by  reason  of  the  employment  of  a  puffer  is  to  be 
deemed  invalid  in  Equity  also.  It  follows  that  now,  even 
though  the  sale  is  not  expressly  stated  to  be  without  reserve, 
unless  the  right  to  bid  is  expressly  reserved,  the  making 
of  a  single  bid  on  behalf  of  the  vendor  will  vitiate  the  sale. 
In  every  case  the  particulars  or  conditions  of  sale  must 
state  whether  the  land  is  sold  without  reserve,  or  subject  to 
a  reserved  price,  or  whether  the  right  to  bid  is  reserved; 
and  if  it  is  stated  that  the  :sale  is  without  reserve,  or  to 
that  effect,  it  is  made  unlawful  for  the  seller  to  employ 
any  person  to  bid  at  such  sale,  or  for  the  auctioneer  to  take 

Jur.  N.  S.  1047;  14  C.  B.  N.  S.  204;  32  L.  J.  C.  P.  181;  Thornett 
v.  Halnes,  (1846)  15  M.  &  W.  see  pp.  371,  372;  15  L.  J.  Ex.  230; 
Wheeler  v.  Collier,  (1827)  M.  &  M.  ,123;  Crowder  v.  Austin,  (1826) 
3  Bing.  368;  4  L.  J.  (0.  S.)  C.  P.  118;  E.  v.  Marth,  (1829)  3 
Y.  &  J.  331. 

(?)  Meadows  v.  Tanner,  (1820)  5  Madd.  34;  Robinson  v.  Wall,  (1847) 
2  Ph.  372;  16  L.  J.  Ch.  401;  Thornett  v.  Haines,  (1846)  15  M.  &  W. 
367;  15  L.  J.  Ex.  230. 

(r)  Woodward  v.  Miller,  (1845)  2  Coll.  C.  C.  279;  15  L.  J.  Ch.  6, 
where  the  earlier  cases  are  cited;  Flint  v.  Woodin,  (1852)  9  Ha.  618; 
22  L.  J.  Ch.  92. 

(0  Wheeler  v.  Collier,  sup.;  and  see  15  M.  &  W.  372;  and  Sug. 
14th  ed.  10. 

(0  Per  Sir  William  Grant,  M.  R.,  in  Smith  v.  Clarke,  (1806)  12  Ves. 
p.  483. 

(u)  (1865)  1  Ch.  10;  35  L.  J.  Ch.  25. 


THE  SALE  AND  MATTEES  CONNECTED   THEREWITH.  189 

knowingly  a  bidding  from  any  such  person  (x) .     Where      Chap.  V. 

it  is  declared  either  in  the  particulars  or  conditions  that 

the  sale  is  Subject  to  a  right  for  the  seller  to  bid,  it  is 

made  lawful  for  the  seller,  or  any  one  person  on  his  behalf, 

to  ibid  at  such  auction,  in  such  manner  as  he  may;  think 

proper  (y) .     But  a  condition  merely  stating  that  the  sale 

is  subject  to  a  reserved  price,  without  expressly  reserving 

to  the  vendor  the  right  to  bid,  does  not  justify  the  vendor 

in  making  a  bid  '(#). 

(4)  Agents.  Section  4. 

An  agent  may  be  authorised  by  word  of  mouth  to  sign  Agent,  ap- 
a  memorandum  within  e.  40  of  the  L.  P.  Act,  1925,  which 
takes  the  place  of  the  provisions  relating  to  contracts  for 
the  sale  of  land  contained  in  s.  4  of  the  Statute  of 
Frauds  (a) ;  nor  is  it  necessary  that  he  should  be  authorised 
to  sign  the  memorandum  as  a  record  of  the  contract  (&). 
Neither  of  the  parties  to  the  contract  can  sign  the 
memorandum 'as  agent  for  the  other  (c] ;  nor  can  the  vendor's 
agent,  other  than  an  auctioneer,  sign  on  behalf  of  the 
purchaser  without  express  authority  from  the  latter  (d) . 
But  if  an  agent,  with  authority  to  sign  on  behalf  of  the 

(#)  As  to  the  nature  of  the  liability  of  the  auctioneer  in  such  a 
case,  see  Heatley  v.  Newton,  (1881)  19  Ch.  D.  327;  51  L.  J.  Ch.  225. 

(y)  When  the  vendor  does  reserve  such  a  right  he  must  adhere  strictly 
to  the  limits  laid  down  in  the  conditions:  Parfitt  v.  Jepson,  (1877)  46 
L.  J.  C.  P.  529. 

(2)  Gilliat  v.  <?.,  (1869)  9  Eq.  60;  39  L.  J.  Ch.  142. 

(a)  Clinan  v.  Cooke,  (1802)  1  Sc.  &  L.  22;  Coles  v.  Trecothick. 
(1804)  9  Ves.  250;  Mortlock  v.  Sutler,  (1804)  10  Ves.  at  p.  311; 
Emmerson  v.  Heelis,  (1809)  2  Taun.  48;  Deverell  v.  Bolton,  (1812)  18 
Ves.  509;  Cave  v.  Mackenzie,  (1877)  46  L.  J.  Ch.  564;  Rosenbaum  v. 
Belson,  1900,  2  Ch.  p.  271,  at  end  of  judgment. 

(6)  Griffith's  Cycle  Co.  v.  Humber,  1899,  2  Q.  B.  414;  68  L.  J. 
Q.  B.  959;  Rosenbaum  v.  Belson,  1900,  2  Ch.  267;  Daniels  v.  Trefusis, 
1914,  1  Ch.  788;  Grindell  v.  Bass,  1920,  2  Ch.  487;  Farr,  Smith  $  Co. 
v.  Messers,  Ltd.,  1928,  1  K.  B.  397. 

(c)  Durrell  v.  Evans,  (1861)  7  Jur.  N.  S.  585;  (1863)  1  H.  &  O.  174; 
31-  L.  J.  Ex.  337;  and  see  Graham  v.  Musson,  (1839)  5  Bing.  N.  C. 
603;  8  L.  J.  N.  S.  C.  P.  324. 

(d)  Wright  v.  Dannah,  (1809-)  2  Camp.  203;  Farebrother  v.  Simmons. 
(1822)   5  B.  &  Aid.  333;   Sharman  v.  Brandt,  (1871)   L.  R.  6   Q.  B. 
720;  40  L.  J.  Q.  B.  312. 
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Chap.  V. 
Sect.  4. 


Authority 
may  be  re- 
voked at  any 
time  before 
agreement 
concluded. 

Cannot  adopt 
a  contract  for 
his  own 
benefit. 


Private  in- 
structions to. 


vendor,  signs  the  .memorandum  as  "  witness,"  the  vendor 
will  -be  bound  (e).  \ 

The  authority;  of  an  agent,  either  for  sale  or  purchase,  may 
be  revoked  at  any  time  before  he  has  entered  into  a  binding 
agreement  (/). 

An  agent  cannot  adopt  the  contract  for  his  own  benefit. 
If  he  attempts  to  do  so,  his  principal  may  prove  the 
agency  by  parol  evidence  (<?),  and  insist  on  a  conveyance 
to  himself  (&) .  Even  if  the  agent  pays  the  purchase-money, 
and  succeeds  in  getting  a  conveyance  to  himself,  he  will 
hold  the  land  as  trustee  for  his  principal  (i).  Sect.  53  of 
the  L.  P.  Act,  1925,  replacing  &.  7  of  the  Statute  of  Frauds, 
is  no  defence,  since  it  is  established  that  the  Statute  of 
Frauds  would  not  prevent  the  proof  of  a  fraud  (fc). 

A  general  authority  given  to  an  agent  includes  a  right  to 
do  #11  subordinate  acts  incident  to  and  necessary  for  the 
execution  rof  that  authority,  and  if  notice  is  not  given  to  the 
person  with  whom  the  agent  deals  that  the  principal  has 
limited  the  authority,  the  principal  is  bound  (I).  Thus, 
where  a  principal  entrusts  an  agent  with  securities  and 
instructs  him  to  raise  a  certain  sum  upon  them,  and  the  agent 
borrows  a  larger  jsum  and  appropriates  the  difference,  the 
principal  cannot  redeem  the  securities  without  paying  all  the 


O)  Wallace  v.  Roe,  1903,  1  Ir.  R.  32. 

(/)  Farmer  v.  Robinson,  (1810)  2  Camp.  339,  n.;  Blagden  v.  Brad- 
bear,  (1806)  12  Vee.  466;  Mason  v.  Armitage,  (1806)  13  Ves.  25; 
Manser  v.  Back,  (1848)  6  Ha.  443;  Smart  v.  Sandars,  (1846)  3  C.  B. 
380;  5  ib.  895;  16  L.  J.  C.  P.  39;  17  ib.  258. 

(#)  Taylor  v.  Salmon,  (1838)  4  My.  &,  C.  134;  Dale  v.  Hamilton, 
(1847)  2  Ph.  266;  16  L.  J.  Ch.  397;  Lees  v.  Nuttall,  (1834)  2  M.  &,  K. 
819;  4  I>.  J.  Ch.  124;  and  see  Austin  v.  Chambers,  (1837)  6  C.  &  F.  1. 

(A)  Heard  v.  Pilley,  (1869)  4  Ch.  548;  38  L.  J.  Ch.  718;  Chattock 
v.  Muller,  (1878)  8  Ch.  D.  177. 

(0  Rochefoucauld  v.  Boustead,  1897,  1  Ch.  196;  66  L.  J.  Ch.   74. 

(ft)  Ib. 

(/)  Collen  v.  Gardner,  (1856)  21  Beav.  p.  542;  Watteau  v.  Fenwick, 
1893,  1  Q.  B.  346;  Fry  v.  Smellie,  1912,  3  K.  B.  282;  Rosenbaum  v. 
Ilelson,  1900,  2  Ch.  267. 
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money  advanced  (ni) .     Similarly,  parties  dealing  with  an      Chap.  V. 
agent  on  the  faith  of  a  writ 
undisclosed  (restrictions  («). 


agent  on  the  faith  of  a  written  authority  are  unaffected  by 


An 'agent  instructed  to  find  a  purchaser  or  tenant  has  no  Scope  of  his 
authority  to  sign  a  contract  on  behalf  of  his  principal;  his 
duty  is  to  communicate  offers  to  the  owner  (o) .  In  other 
words,  primd  facie,  an  estate  agent  as  such  has  no  authority 
to  enter  into  a  contract  on  behalf  of  his  employer:  his 
authority  for  such  a  purpose  must  be  proved  (p).  Thus 
an  advertisement  stating  that  applications  "  to  treat  and 
view  "  were  to  be  made  to  the  agent  (q),  a  written  request 
to  procure  a  purchaser  for  a  house  and  to  advertise  it  at  a 
certain  price  (r),  an  authority  to  act  as  agent  "in  and 
about  the  purchase  "  of  a  colliery  (s),  have  all  been  held 
not  to  imply  an  authority  to  sell.  But  it  is  within  the 
scope  of  the  authority  of  an  estate  agent  to  describe  the 
property  and  to  state  any  fact  which  may  affect  its  value  (£), 
such  as  restrictive  covenants  affecting  the  property  (V); 
hence  the  contract  jwill  be  vitiated  by  any  misrepresenta- 
tions made  by  him  (#). 

Authority  to  an  agent  "  to  sell"  authorises  the  agent 
to  make  a  contract  for  sale  and  to  sign  it  on  behalf  of  the 

(m)  Brocklesby  v.  Temperance  Building  Soc.,  1895,  A.  C.  173;  64 
L.  3.  Ch.  433;  Simmer  v.  Webster,  1902,  2  Ch.  163;  71  L.  J.  Ch.  561; 
Fry  v.  Smellie,  1912,  3  K.  B.  282. 

(n)  Neeld  v.  Duke  of  Beaufort,  (1841)  5  JUT.  1123;  Duke  of  Beaufort 
Y.  Neeld,  (1845)  12  Cl.  &  F.  at  p.  290;  National  Bolivian  Co.  v. 
Wilson,  (1880)  5  A.  C.  176,  209;  Miles  v.  Mcllwraith,  (1883)  8  A.  C. 
at  p.  133;  52  L.  J.  P.  C.  17. 

(o)  Lewcock  v.  Bromley,  1920,  W.  N.  346. 

(p)  Thuman  v.  Best,  (1907)  97  L.  T.  239;  Lewcock  v.  Bromley,  sup. 

(q)  Godwin  v.  Brind,  (1868)  L.  R.  5  C.  P.  299,  n.;  39  L.  J.  C.  P. 
122,  n. 

(r)  Earner  v.  Sharp,  (1874)  19  Eq.  108;  44  L.  J.  Ch.  53;  Wilde  \. 
Watson,  (1878)  1  IT.  L.  R.  402;  Prior  v.  Moore,  (1887)  3  T.  L.  R. 
624;  Chadburn  v.  Moore,  (1892)  61  L.  J.  Ch.  674. 

(»)  Vale  of  Neath  Colliery  Co.  v.  Furness,  (1876)  45  L.  J.  Ch.  267. 

(0  Mullens  v.  Miller,  (1882)  22  Ch.  D.  194;  52  L.  J.  Ch.  380. 

(M)  Wauton  v.  Coppard,  1899,  1  Ch.  92;  68  L.  J,  Ch.  8. 

(a;)  See   cases  cited  in  last  two  notes. 
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Chap.  V. 
Sect.  4. 


Agent  for 
purchaser, 
how  far  he 
can  bind  his 
principal. 


vendor  (y}.  But  a  mere  authority  to  sell  will  only  justify 
an  agent  in  entering  into  an  open  contract,  and  not  one 
with  epecial  conditions  (z) . 

Where  a  contract  for  sale  has  been  verbally  come  to, 
and  a  solicitor  or  other  agent  of  one  of  the  parties  has 
authority  to  sign  a  letter  or  other  document  which  in  fact 
con  tains  ,the  requisites  to  satisfy  the  Statute  of  Frauds  (a), 
such  signature  will  bind  the  principal,  notwithstanding  that 
the  agent  was  not  authorised  or  intended  to  bind  his 
principal  by  a  contract  (&). 

A  power  of  attorney  to  sell  any  property  belonging  to 
the  principal  does  not  authorise  the  attorney  to  sell,  under 
a  mortgagee's  statutory  power  of  sale,  property  held  by 
the  principal  as  mortgagee.  The  words  "  any  person  for 
the  time  being  entitled  to  receive  and  give  a  discharge  for 
the  mortgage  money"  in  s.  106  (1)  of  the  L.  P.  Act, 
1925  (taking  the  place  of  ».  21  (4)  of  the  Conv.  Act,  1881), 
refer  to  the  executors,  administrators,  and  assigns  of  the 
mortgagee,  and  not  to  an  agent  (c). 

An  agent,  employed  to  bid  for  an  estate,  and  not  limited 
as  to  price,  can  bind  his  principal  to  any  amount;  if,  being 
limited,  he  exceeds  the  limit,  and  his  want  of  authority  is 
unknown  to  the  other  party,  he  himself  is  bound  (d),  and 
his  principal,  it  seems,  is  free  (e) ;  upon  the  general  ground 
that  he  cannot  bind  his  principal  beyond  the  extent  of  his 
authority  (/);  but  the  production  of  written  instructions 
authorising  him  to  give  a  specified  price,  does  not  preclude 

(y)  Rosenbaum  v.  Belson,  1900,  2  Ch.  267;  69  L.  J.  Ch.  569;  Keen 
v.  Mear,  1920,  2  Ch.  574. 

(z)  Keen  v.  Mear,  1920,  2  Ch.  574. 

(a)  Now  replaced  by  8.  40  of  the  L.  P.  Act,  1925. 

(6)  Daniels  v.  Treftuis,  1914,  1  Ch.  788,  798;  and  see  North  v. 
Loomes,  1919,  1  Ch.  378;  Grindell  v.  Bass,  1920,  2  Ch.  487. 

(c)  Re   Dowson  and  Jenkins'  Contract,  1904,  2  Ch.  219. 

(<f)  See  Jones  v.  Downman,  (1843)  4  Q.  B.  235,  n.;   7  ib.  103. 

(«)  Hicks  v.  Hankin,  (1802)  4  Esp.  114;  East  India  Co.  v.  Hensley, 
(1794)  1  Eep.  112;  Daniel  v.  Adams,  (1764)  Amb.  498;  Ex  p.  Bennett, 
(1805)  10  Yes.  at  p.  400;  Sag.  14th  ed.  47. 

(/>  Oldvng  v.  Smith,  (1852)  16  Jur.  497. 
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parol  evidence  of  his  having  had  a  general  discretionary       Chap.V. 
power  (0).  '       8eet' *'  - 


After  the  contract  is  entered  into,  an  agent  for  sale,  if  and  Powers  of 
so  long  as  his  principal  is  undisclosed,  may,  within  the  limits 
of  his  original  authority,  vary  the  terms  of  payment  (/&) ;  he 
cannot,  rwithout  special  authority,  receive  the  purchase- 
money  (i) ;  if  authorised  to  receive  it,  a  direction  from  his 
principal  to  pay  it  to  a  third  party  cannot,  if  given  for 
valuable  consideration  (fe),  be  revoked  without  the  consent 
of  such  third  party.  An  agent  is  not  bound  to  pay 
over  to  his  principal  money  received  by  him  under  a 
contract,  if  the  contract  has  been  rescinded  on  the  ground 
of  fraud  (Z). 

The  principle  underlying  the  law  as  to  commission  'has  Commission, 
been  stated  by  Mr1.  Heber  Hart  (m)  as  follows:  "An  agent 
will  be  entitled  to  commission,  or  to  an  equivalent  amount 
in  the  form  of  a!  quantum  meruit  or  damages-,  when,  as 
the  result  of  his  action,  a  person  qualified  to  be  a  purchaser 
becomes  willing,  or  can  be  compelled,  to  buy  substantially 
upon  the  terms  which  the  proprietor  has,  ^expressly  pr 
impliedly,  intimated  to  the  agent  as  those  .upon  which  he 
is  able  and  willing  to  sell."  In  every  case  there  are  two, 
main  questions  to  be  determined: — First,  was  the  sale 
directly  or  indirectly  the  result  of  the  .agent's  actions  (n)  ? 
Secondly,  was  the  agent  employed  to  bring  about  the 

O)  Hicks  v.  Hankin,  (1802)  4  Esp.  114. 

(A)  Sug.  14th  ed.  46,  47;  Blackburn  v.  Scholes,  (1810)  2  Camp.  343. 

(f)  Mynn  v.  Joliffe,  (1834)  1  Mo.  &  E.  326;  Pole  v.  Leask,  (1868) 
28  Beav.  562;  on  appeal,  9  Jur.  N.  S.  829. 

(/fc)  Metcalje  v.  Clough,  (1828)  2  Man.  &  E,.  178;  6  L.  J.  (O.  S.) 
K.  B.  281;  Yates  v.  Hoppe,  (1850)  9  C.  B.  541;  19  L.  J.  C.  P.  180; 
see  in  Equity,  Eodiok  v.  Gandell,  (1851)  1  De  G.  M.  &  G.  763;  19 
L.  J.  Ch.  113;  L'Eatrcmge  v.  L'E.,  (1850)  13  Beav.  281;  20  L.  J.  Ch. 
39;  Riccard  v.  Prichard,  (1855)  1  K.  &  J.  277. 

(1)  Murray  v.  Mann,  (1848)  2  Ex.  538;  17  I/.  J.  Ex.  256;  Stevens  v. 
Legh,  (1853)  2  O.  L.  E.  251. 

(>n)  Auctioneers  and  House  Agents,  by  Hart,  2nd  ed.  p.  322. 

(«)  Green  v.  Bartlett,  (1863)  14  C.  B.  N.  S.  681;  32  L.  J.  O.  P.  261. 

D.— VOL.  I.  13 
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Chap.  V.      transaction  in  respect  of  which   the  claim   to    commission 
SectV4'       arises  (o)? 


Corrupt  A  secret  commission  received  by  the  vendor's  agent  from 

the  purchaser,  or  by  the  purchaser's  agenjfc  from  the  vendor 
is  in  the  nature  of  a  bribe  (p) .  It  is  immaterial  to  inquire 
what  effect  the  bribe  had  on  the  agent  (q)  ;  and  the  agent 
must  not  only  account  for  the  profit  thus  obtained  to  his 
principal,  but  loses  his  right  to  a  commission  from  his 
principal  (r).  An  agreement  for  payment  of  a  secret 
commission  is  bad  on  the  ground  of  public  policy,  and 
cannot  be  sued  on  (s).  Such  an  agreement  may,  under 
certain  conditions,  render  the  agent  liable  to  criminal 
proceedings  (f). 

Section  6.  (5)  The  deposit. 

Deposit  is  a  The  deposit  is  not  only  a  payment  by  anticipation  of 
part  of  the  purchase-money,  but  also  an  earnest  of  the 
performance  of  the  contract  (u) ;  and  the  purchaser  cannot 
elect  to  forfeit  it  and  avoid  the  agreement  (x). 

Payment  of.  The  deposit  should  ,not  be  paid  to  a  mere  a-gant  for 
sale,  without  express  authority  from  the  vendor.  If  the 

(o)  Toulmin  v.  Millar,  (1887)  58  L.  T.  96;  12  A.  O.  746;  57  L.  J. 
Q.  B.  301;  Skinner  v,  Andrews,  (1910)  26  T.  L.  R.  340;  Knight,  Frank 
and  Rutley  v.  Gordon,  (1923)  39  T.  L.  R.  399. 

(p)  Phosphate  Sewage  Co.  v.  Hartmont,  (1876)  5  Ch.  D.  394,  457; 
Bui 'field  v.  Fournier,  (1894)  11  T.  L.  R.  62  and  282;  Hovenden  v. 
Mttlhoff,  (1900)  83  L.  T.  41. 

(7)  Shipway  \.  Broadwood,  1899,  1  Q.  B.  369;  63  L.  J.  Q.  B.  360; 
and  see  Alexander  v.  Webber,  1922,  1  K.  B.  642. 

(r)  Andrews  v.  Ramsay,  1903,  2  K.  B.  635;  72  L.  J.  K.  B.  865. 

(«)  Harrington  v.  Victoria  Graving  Dock  Co.,  (1878)  3  Q.  B.  D.  549; 
47  L.  J.  Q.  B.  594;  and  see  'Grant  v.  Gold  Exploration  Syndicate, 
1900,  1  Q.  B.  233;  69  L.  J.  Q.  B.  150. 

(0  See  the  Prevention  of  Corruption  Act,  1906,  6  Ed.  VII.  c.  34. 

(u)  Howe  v.  Smith,  (1884)  27  Ch.  D.  89;  53  L.  J.  Ch.  D.  1055; 
Collins  v.  Stimson,  (1883)  11  Q.  B.  D.  143;  52  L.  J.  Q.  B.  440; 
Soper  v.  Arnold,  (1889)  14  A.  O.  ,at  p.  435;  Hall  v.  Burnell,  1911, 
2  Ch.  551.  Cf.  Chiltingworth  v.  Esche,  1924,  1  Ch.  97;  and  Mayson 
v.  Clouet,  1924,  A.  C.  980. 

(x)  Crutchley  v.  Jerningham,  (1817)  2  Mer.  at  p.  506;  Palmer  v. 
Temple,  (1839)  9  A.  &  E.  at  p.  520;  8  L.  J.  N.  S.  Q.  B.  179. 
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authority    be   for  the  agent  to  receive  it  at  a  particular      Chap.  V. 

time,   or  in   a  particular  manner,  of  course,  it  cannot  be   1-U — 

safely  paid,  except  to,  or  by  the  direction  of,  the  vendor, 
at  any  other  time,  or  in  any  other  manner  (y] ;  and  the 
purchaser  will  not  be  liable  for  loss  arising  from  his  having 
followed  any  such  special  authority  as  to  the  mode  of 
payment  (2) . 

If  the  vendor's  solicitor  'receives  the  deposit  he  holds  it,  Vendor's 
in  the  absence  of  a  stipulation  to  the  contrary,  as  agent  Delves  it  as 
for  the  vendor,  and  not  as  stakeholder  .(a) ;  unless  the  same  his  agent,  and 

.          .  .          ni,  r-i  \  uot  as  stake- 

SOllCltor  is  acting  for  both  parties  (0).     And  accordingly,  holder. 

where  the  deposit  had  been  paid  to  the  vendor's  solicitor 
as  agent  for  the  vendor,  and  the  sale  went  off  through  the 
vendor's  want  of  title,  it  was  held  that  the  purchaser  could 
not  sue  the  solicitor  to  recover  the  deposit,  payment  to  the 
solicitor  having  been  equivalent  to  payment  to  the 
vendor  (c). 

The  deposit  cannot  safely  be  paid  by  the  purchaser  by  Not  generally 
being  set  off  in  account  with  the  auctioneer  or  agent,  except  Of  accounts*1 
under  the  special  circumstances  of  his  being  :able  to  show  with  aJ?ent ; 
the   existence  of    a    debt  of    equal  amount  due  from  the 
vendor  to  the  auctioneer  or  agent,  and  that  the  latter  was 
authorised  by  the  vendor  to  retain  the  deposit  on  account 
of  such  debt  ,(d) .     So  if,  instead  of  making  a  cash  payment,  nor  by the, 
the  purchaser  give  a  bill,  payment  of  the  bill  when  due  bill. 

O)  See  You-ny  v.  G-uy,  (1844)  8  Beav.  at  p.  149. 

(z)  Warwicke  v.  Noakes,  (1791)  Peake,  67;  Hawkins  v.  Butt,  ib. 
248;  Eyles  v.  Ellis,  (1827)  4  Bing.  112;  5  L.  J.  (0.  S.)  O.  P.  110; 
Sag.  14th  ed.  49. 

(a)  Bamford  v.  Shuttleworth,  (1840)  11  Ad.  &  El.  926;  Edgell  v. 
Day,  (1865)  L.  R.  1  C.  P.  80;  35  L.  J.  C.  P.  7;  Ellis  v.  Goulton, 
1893,  1  Q.  B.  350;  62  L.  J.  Q.  B.  232. 

(6)  Wiggins  v.  Lord,  (1841)  4  Beav.  30;  explained  in  Edgell  v.  Day, 
(1865)  L.  R.  1  O.  P.  at  j>.  85;  35  L.  J.  C.  P.  7. 

(c)  Ellis  v.  Goulton,  sup. 

(d)  Barker  v.  Greenwood,  (1836)  2  Y.  &  C.  414;    Young  v.   White, 
(1844)    7   Beav.   506;  13   L.    J.    Ch.    418;  Hanley   v.    Cassan,    (1847) 
11  Jnr.  1088;  Sweeting  v.  Pearce,  (1861)  9  C.  B.  N.  S.  534;  30  L.  J. 
O.   P.  109;  Bridges  v.   Garrett,  (1870)   L.  R.  5  C.   P.  451;   39  L.  J. 
C.  P.  39. 

13(2) 
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Chap.  V. 
Sect.  5. 


Cheque  for, 
when  raid. 


Investment 
of,  when 
binding1  on 
purchaser  or 
vendor. 


is  no  defence  to  an  action  by  the  vendor,  if  the  bill  never 
came  into  his  possession  (e). 

If  a  cheque  be  given  for  the  deposit,  an  action  on  the 
cheque  may  be  resisted  upon  any  ground  which  would  have 
enabled  the  purchaser  to  recover  at  Law  the  deposit  if 
actually  paid  (/). 

If  a  purchaser  becomes  entitled  to  a  return  of  his  de_posit, 
he  can,  in  the  absence  of  special  agreement,  claim  the  specific 
sum  paid,  and,  except  as  against  the  stakeholder  (g),  interest 
thereon;  and  will  not  be  prejudiced  or  benefited  by  any 
fall  or  rise  in  any  securities  in  which  it  may  have  been  in- 
vested (ft) ;  unless  such  investment  were  made  with  hia 
assent  (i),  (which  will  not  be  assumed  from  his  making  no 
reply  to  notice  of  the  investment  (fr)),  or  (in  the  case  of  an 
action  being  brought  for  specific  performance),  under  the 
authority  of  the  Court,  in  which  cases  the  investment  will 
be  at  his  risk  and  for  his  benefit  (?) .  The  same  rules  apply 
to  an  investment  of  the  purchase-money  by  the  purchaser, 
pending  discussions  as  to  title,  &c.;  and  also  apply  con- 
versely, for  and  against  the  vendor,  in  cases  where,  by 
the  purchase  being  completed,  he  becomes  entitled-  to  the 
purchase-money  (m), 

0)  Sykes  v.  Giles,  (1839)  5  M.  &  W.  645;  9  L.  J.  Ex.  106; 
Williams  v.  Evans,  (1866)  L.  R.  1  Q.  B.  352;  35  L.  J.  Q.  B.  Ill; 
Pape  v.  Wettaoott,  1894,  1  Q.  B.  272. 

(/)  Mills  v.  Oddy,  (1834)  6  C.  &  P.  728;  4  L.  J.  N.  S.  Ex.  168. 

($0  Harington  v.  Hoggart,  (1830)  1  B.  &  Ad.  577;  9  L.  J.  (0.  S.) 
K.  B.  14;  and  see  Lee  v.  Munn,  (1817)  8  Taun.  45. 

(A)  Doyley  v.  Fowls,  (1786)  2  Br.  C.  C.  32;  Poole  v.  Sudd.  (1790) 
3  ib.  49;  Burroughes  v.  Browne,  (1852)  9  Ha.  609;  22  L.  J.  Ch.  148; 
and  see  Powell  v.  P.,  (1875)  19  Eq.  422;  44  L.  J.  Ch.  311. 

(i)  See  St.  Paul  v.  Birmingham,  §c.  S.  Co.,  (1853)  11  Ha.  305. 

(*)  See  Roberts  v.  Massey,  (1807)  13  Ves.  561 ;  Ackland  v.  Cumin?. 
(1816)  2  Madd.  28. 

(0  See  Poole  v.  JRtidd,  (1790)  3  Br.  C.  C.  50. 

(m)  See  Burroughes  v.  Browne,  (1852)  9  Ha.  609:  22  L.  J.  Ch.  148. 
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CHAPTER  VI.  Chapter  VI. 

THE   AGREEMENT. 

(1)  Statute  of  Frauds.  Section  i. 


THE  provision  in  the  fourth  section  of  the  Statute  of  A  contract  for 
Frauds  («)  that  no. action  shall  be  brought  on  any  contract  S^amurtbe 
or  sale  of  .lands,  unless  there  is  a  memorandum  in  writing,  ™  writing, 
signed  by  the  party  to  be  charged  or  his  agent,  has  been 
replaced  by  s.  40  of  the  L.  P.  Act,  1925.     The  two  enact- 
ments may  be  compared: — 

Sect.  4  of  the  Statute  of  Frauds— 

"  No  action  shall  be  brought  whereby  to  .charge  any 
person  upon  any  contract  or  isale  of  lands,  tenements, 
or  hereditaments',  or  any  interest  in  or  concerning  them, 
unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorised." 

The  L.  P.  Act,  1925,  s.  40— 

"  (1)  No  action  may  be  brought  upon  any  contract 
for  the  sale  or  other  disposition  of  land,  unless  the 
agreement  upon  which  such  action  is  brought  or  some 
memorandum  or  note  thereof,  is  in  writing,  and  signed 
by  the  party  .to  be  charged  or  by  some  other  person 
thereunto  by  him  lawfully  authorised. 

"  ,(J2)  This  section  applies  to  contracts  whether  made 
before  or  after  .the  commencement  of  this , Act  and  does 
not  affect  the  law  relating  to  part  performance,  or 
sales  by  the  Court." 

(a)  29  Car.  II.  c.  3. 
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Chap.  VI.         These  two  enactments  are  so  close  in  their  wording  that, 

'          speaking   generally,    the    decisions    under  the    Statute  of 

Frauds  will  apply  to  the  provisions  in  s.  40  of  the  new  Act. 
It  will  be  observed  that  s.  40  (2)  adopts  the  doctrine  of 
part  performance  which  has  long  been  firmly  established. 
It  will  be  noticed,  however,  that  s.  40  only  applies  to 
oontracte  for  the  "sale  or  other  disposition  of  land."  It 
may,  thus,  be  somewhat  narrower  than  the  corresponding 
provision  in  s.  4  of  the  Statute  of  Frauds.  Concerning 
this  provision,  Kay,  J.,  in  Macmanus  v.  Cooke  (b} 
observed — "  It  has  often  been  decided  that  this  section 
applies  to  contracts  concerning  an  interest  in  land  not  being 
con  tracts  of  sale";  and  in  support  of  this  statement  he 
referred  to  Alchin  v.  Hopkins  (o)  and  Ex  parte  Hall(d). 

To  what  cases       The  enactment  applies  to  sales  by  auction,  and  in  bank- 
extenda111*       ruptcy  (e),  but  not  to  sales  by  the  Court  (/);  nor  to  pur- 
chases under  the  order  of  the  Court,  where  the  vendor  makes 
no  opposition  to  the  confirmation  of  the  report  approving 
of  -the  purchase  (g) . 

Policy  of.  The  enactment  is  "  a  weapon  of  defence,  not  of  offence, 

and  does  not  make  any  signed  instrument  a  valid  contract 
by  reason  of  the  signature,  if  it  is  not  such  according  to  the 
good  faith  and  intention  of  the  parties  "(A).  Moreover 
the  contract,  where  it  is  not  evidenced  by  writing,  is  not 
rendered  void,  but  merely  unenforceable  (i) . 


(6)  (1887)  35  Ch.  D.  p.  687.  (c)  (1834)  1  Bing.  N.  C.  99. 

(rf)  (1879)  10  Ch.  D.  615. 

(«)  Ex  p.  Cutts,  (1837)  3  Dea.  267. 

(/)  S.  40  (2)  of  the  L.  P.  Act,  1925,  which  is  confirmatory  of  the 
previously  established  rule. 

(g)  See  A.-G.  v.  Day,  (1748)  1  Vea.  sen.  218;  Blagden  v.  Bradbear, 
(1806)  12  Vea.  at  p.  472. 

(A)  Per  Lord  Selborne  in  Hustey  v.  Horne-Payne,  (1879)  4  A.  C.  311, 
323;  48  L.  J.  Ch.  846;  Pattle  v.  Hornibrook,  1897,  1  Ch.  25;  66  L.  J. 
Ch.  144;  and  see  Bristol  Co.  v.  Maggs,  (1800)  44  Ch.  D.  616;  59  L.  J. 
Ch.  472;  Bellamy  v.  Debenham,  (1890)  45  Ch.  D.  492;  1891,  1  Ch.  412; 
60  L.  J.  Ch.  166;  Moritz  v.  Knowles,  (1899)  W.  N.  40  and  83. 

(0  Leroux  v.  Brown,  (1852)  12  C.  B.  801;  22  L.  J.  C.  P.  1;  and 
Bee  Barkworth  v.  Young,  (1856)  4  Dr.  1;  26  L.  J.  Ch.  153. 
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Sect.  205  (1)  (ix)  of  the  L.  P.  Act,  1925,  contains  the     Chap.  VI. 
definition  of  the  term  "land,"  as  used  in  the  Act,  except 
where  the  context  otherwise  requires.     It  includes   (inter  Land- 
alia)  land  of  any  tenure,  mines,  minerals,  and  easements, 
rights  and  benefits  in  or  over  land,  and  other  hereditaments, 
corporeal  and  incorporeal,  but  not  an  undivided  share  of 
land.     The  term  "disposition"  includes  a  conveyance,  and  Disposition, 
"conveyance"  includes-  an  assurance  of  property  by  any 
instrument  other  than  a  will. 

Any  transaction  which  substantially  deals  with  an  interest  Contracts 
in  land  (fc),  ie  within  the  enactment:  e.g.,  an  agreement  8ection. 
to  grant  or  assign  a  lease  (Z-);  an  agreement  by  a  lessee  to 
give  up  possession,  and  allow  another  to  become  tenant  for 
the  remainder  of  the  term,  in  consideration  of  his  paying 
for  certain  repairs'  (mi) ;  an  agreement  by  a  lessee  to  surrender 
his  lease  in  consideration  of  a  sum  of  money  to  be  paid 
to  him  by  a  person  to  whom  the  landlord  had  agreed  to 
grant  a  new  lease  (n) ;  an  agreement  by  a  person  who  has 
no  interest  in  the  property,  to  procure  an  assignment  of 
a  lease  («);  an  agreement  by  A.  to  pay  a  lessee  100Z.  to 
surrender  his  lease,  and  procure  the  landlord  to  accept  A. 
as  tenant  (p). 

An  agreement  by  a  tenant  to  pay  an  increased  rent  in  Agreement 
consideration  of  improvements  to  be  made  by  the  landlord  Or  abatement 
has    been    held  not  to  be  within  the  Act,  and  therefore  ofrent- 
valid  though  by  parol  (q) ;  but  a  different  rule  has  been  laid 


(&)  Kelly  v.  Webster,  (1852)  12  C.  B.  at  p.  290;  and  see  L.  P.  Act, 
1925,  s.  53. 

(Z)  Mechelen  v.  Wallace,  (1837)  7  A.  &  E.  49 ;  Vaughan  v.  Hancock, 
(1846)  3  Q.  B.  766;  Thursby  v.  Eccles,  (1901)  49  W.  R.  281. 

(m)  Buttemere  v.  Hayes,  (1839)  5  M.  &  W.  456;  9  L.  J.  N.  S.  Ex.  44. 

(n)  Smith  v.  Tombs,  (1839)  3  Jur.  72. 

(o)  Horsey  v.  Graham,  (1869)  L.  R.  5  C.  P.  9;  39  L.  J.  C.  P.  58. 

(p)  Cocking  v.  Ward,  (1845)  1  C.  B.  858;  15  L.  J.  O.  P.  245;  Kelly 
v.  Webster,  (1852)  12  C.  B.  283;  21  L.  J.  C.  P.  163;  Smart  \. 
Harding,  (1855)  15  C.  B.  652;  24  L.  J.  C.  P.  76. 

.  (?)  Donellan  v.  Read,  (1832)  3  B.  &  Ad.  899,  904;  1  L.  J.  N.  S. 
K.  B.  269;  Hoby  v.  Roebuck,  (1816)  7  Taun.  157;  Manny.  Nunn,  (1874) 
43  L.  J.  G.  P.  241. 
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Chap.  VI. 
Sect.  1. 


Dealings 
relating  to 
mortgages. 


down  as  to  an  agreement  for  abatement  of  rent  (r) .  In  the 
one  case  the  agreement  is,  in  effect,  to  pay  the  landlord,  by 
instalments,  for  services  rendered  and  the  additional  sum 
so  agreed  to  be  paid  is  not,  it  seems,  "  rent "  in  the  legal 
sense,  and  could  not  ,be  recovered  by  distress  («) ;  in  the 
other,  the  agreement  is  for  a  release  of  part  of  the  rent. 

Agreements  to  charge  land  ,(<),  or  a  rent  (M),  axe  within 
the  section.  So  also  is  an  agreement  for  a  legal  mortgage — 
or,  it  would  seem,  any  mortgage  of  land  other  than 
one  created  by  deposit  of  title  deeds — to  secure  further 
advances  (x) ;  an  agreement  to  assign  or  charge  a  debt 
secured  on  land  (y) ;  and  an  •  agreement  that  mortgaged 
property,  in  respect  of  which  an  order  nisi  for  foreclosure 
has  been  obtained,  shall  be  sold,  and  the  balance  remaining 
after  payment  of  the  mortgage  debt  be  paid  to  the  mort- 
gagor (z).  An  agreement  to  deposit  title  deeds  as  security 
is  within  the  section  (a) ;  but  a  deposit  of  deeds  is  sufficient 
part  performance  of  the  agreement  to  execute  a  legal 
mortgage  implied  in  such  transactions  (&)  to  exclude  the 
operation  of  the  section  (c).  Where  a  mortgage  is  created 
by  deposit  of  title  deeds,  an  agreement  to  extend  the 
security  to  further  advances  need  not  be  in  writing  (d), 
An  agreement  to  devise  land  must  be  in  writing  (e).  Not 

(r)  O'Connor  v.  Spaight,  (1804)  1  Sch.  &  Lef.  306. 

(«)  Donellan  v.  Read,  (1832)  3  B.  &  Ad.  p.  905. 

(<)  Lacon  v.  Merlins,  (1743)  3  Atk.  1 ;  Whittnore  v.  Farley,  (1880)  43 
L.  T.  192,  196. 

(«)  Ex  p.  Hall,  (1879)  10  Ch.  D.  615;  L.  P.  Act,  1925,  s.  205  (1)  (ix). 

(*)  Ex  p.  Hooper,  (1815)  19  Vea.  477;   1  Mer.   7. 

(y)  Jarvis  v.  J.,  (1893)  63  L.  J.  Ch.  at  p.  14;  Driver  v.  Broad,  1893, 
1  Q.  B.  744;  63  L.  J.  Q.  B.  12. 

(z)  Cox  v.  Peele,  (1788)  2  Br.  C.  C.  334. 

(a)  Ex  p.  Coombe,  (1819)  4  Madd.  249. 

(b)  Pryce  v.  Bury,  (1853)  2  Drew,  at  p.  42;    affd.  18  Jur.  967;  23 
L.  J.  Ch.  676;  Carter  v.  Wake,  (1877)  4  Ch.  D.  at  p.  606;  46  L.  J.  Ch. 
841;   Harold  v.  Plenty,  (1901)  70  L.  J.  Ch.   562. 

(c)  Ruttel  v.  R.,  2  Wh.  &  T.  L.  C.  9th  ed.  69;  and  see  L.  P.  Act, 
1925,  B.  2  (3)  (i)  and  a.  13. 

(d*)  Ex  p.  Langston,  (1810)  17  Ves.  227;  Ex  p.  Kensington,  (1813)  2 
Vea.  &  B.  79;  Jamet  v.  Rice,  (1854)  5  D.  M.  &  G.  461;  23  L.  J.  Ch. 
819;  Ruttel  v.  £.,  2  Wh.  &  T.  L.  C.  9th  ed.  p.  83. 

(0)  Madditon  T.  Alderson,  (1883)  8  A.  C.  467;  52  L.  J.  Q.  B.  737. 
Cf .  Lowry  v.  Reid,  1927,  N.  Ir.  142. 
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only  the  agreement  creating  an  option  to  purchase  land,     Chap.  VI. 
but  the  contract  made  in  exercising  the  option,  must  be  in  - 
writing  (/) ;  so  also  an  agreement  between  rival  purchasers 
not  to  compete  against  each  other,  but  that  one  of  them 
shall  purchase  the  land  and  sub-sell  part  to  the  other  (g}. 

An  easement  must  be  distinguished  from  a  licence.  For  Licences, 
an  easement  to  exist  there  must  be  both  a  servient  and  a 
dominant  tenement.  Both  the  benefit  and  burden  of  the 
easement  are  annexied  to  the  land.  A  contract  ,to  grant 
an  easement  is  required  to  be  in  writing;  although  where 
there  has  been  part  performance,  the  objection  that  the 
agreement  is  verbal  cannot  be  maintained  (ft).  A  licence, 
oai  the  other  hand,  is  a  purely  ^personal  right;  hence  is 
neither  binding  on  the  assignee  of  the  land,  nor  assignable 
by  the  licensee.  It  confers  no  interest  in  the  land  itself  (*). 
Its  only  effect  is  to  condone  an  act  which  would  otherwise 
be  unlawful.  A  licence  is  not  required  to  be  in  writing  (7c) ;. 
and,  at  law,  might  be  revoked  at  any  moment,  even  though 
given  for  valuable  consideration  and  by  deed  (Z) ;  but  such 
right  of  revocation,  where  valuable  consideration  had  been 
given,  did  not  hold  good  in  Equity  (m).  If  ••  the  licensee 
persists  in  attempting  to  enjoy  the  licence  after  a  valid 
revocation,  he  becomes  a  trespasser;  but  he  is  entitled  to 
reasonable  notice  of  revocation  and  to  time  to  remove  goods 
which  he  has  been  licensed  to  place  there  (n) ;  and  it  seems 

(/)  Birmingham  Canal  Co.  v.  CartwrigJit,  (1879)  11  Ch.  D.  421 ; 
48  L.  J.  Gh.  552.  See,  however,  where  there  has  been  part  performance, 
Brough  v.  Nettleton,  1921,  2  Gh.  25. 

(gr)  Lamas  v.  Bayly,  (1708)  2  Vern.  627. 

(/O  McManus  v.  Cooke,  (1887)  35  Ch.  D.  681;  56  L.  J.  Ch.  662. 

(t)  Frank  Warr  $  Co.  v.  L.  C.  C.,  1904,  1  K.  B.  713;  King  v. 
David  Allen  $  Sons,  Ltd.,  1916,  2  A.  O.  54. 

(*)  Wells  v.  Kingston,  $c.  Corp.,  (1875)  L.  B.  10  C.  P.  402;  44 
L.  J.  C.  P.  257;  Kerrison  v.  Smith,  1897,  2  Q.  B.  445;  66  L.  J.  Q.  B. 
762. 

(0  Thomas  v.  Sorrell,  (1672)  Vaughan,  351,  cited  in  Wood  v.  Lead- 
bitter,  (1845)  13  M.  &  W.  at  p.  844;  14  L.  J.  Ex.  161. 

(m)  Hurst  v.  Picture  Theatres,  Ltd.,  1915,  1  K.  B.  1;  James  Jones 
$  Sons  v.  Tankerville,  1909,  2  Oh.  440. 

(w)  Cornish  v.  Stubbs,  (1870)  L.  B.  5  C.  P.  334;  39  L.  J.  C.  P.  202; 
Mellor  v.  Watkins,  (1874)  L.  K  9  Q.  B.  400;  Aldin  v.  Latimer,  $c. 
Co.,  1894,  2  Gh.  437,  448;  63  L.  J.  Ch.  601;  Wilson  v.  Tavener,  1901. 
1  Oh.  578;  70  L.  J.  Ch.  263;  Lowe  v.  Adams,  1901,  2  Ch.  596;  70 
L.  J.  Gh.  783. 
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Chap.  vi.     that  where  the  agreement  for  a  licence  is  supported  bv  valu- 
Sect.  1.  -i       .•  •    •        j.-  • 

able  consideration,  an  injunction  to  restrain  a  revocation 

of  the  licence  may  be  obtained,  &uch  injunction  amounting 
in  substance  to  a  decree  for  specific  performance  (o) . 


Licence 
"  coupled 
with  an 
interest." 


Where  an  interest  in  property  is  granted,  and  in  the 
grant  a  licence  is  "Conferred  on  the  grantee,  or  is  necessarily 
incident  to  the  grant  because  essential  to  the  enjoyment 
of  the  property,  the  licence  will  be  irrevocable  for  as  long 
as  may  be  necessary  according  to  the  nature  of  the  grant  (p). 
If  the  subject-matter  of  the  grant  amounts  to  an  interest  in 
land,  the  contract  to  confer  the  licence  incident  thereto  must 
be  in  writing  (q) ;  and,  further,  even  though  ,the  interest 
conferred  on  the  licensee,  by  virtue  of  which  the  licence 
arises,  does  not  amount  to  an  interest  in  land,  yet  if  the 
licence  confers  such  exclusive  possession  on  the  licensee 
that  he  can  maintain  trespass  (r),  or  if  the  licence  amounts 
to  a  demise  (s),  then  the  contract  to  confer  the  licence  must 
be  in  writing. 

In  James  Jones  &  Sons  v.  Tankerville  (£),  the  plaintiffs 
entered  into  a  written  contract  for  the  purchase  of  timber 
growing  on  the  defendant's  property  and  were  to  have  the 
right  to  enter  and  cut  the  same,  which  they  proceeded  to 
do,  but  the  defendant  stopped  the  work  when  it  was  in 

(o)  James  Jones  $  Sons  v.  Tankerville,  1909,  2  Oh.    440. 

(p)  See  Smart  v.  Jones,  (1864)  15  C.  B.  N.  S.  717;  33  L.  J.  C.  P. 
154;  and  Doe  v.  Wood,  (1819)  2  B.  &  Aid.  at  p.  738;  15  L.  J.  Ex.  41; 
Wood  v.  Manley,  (1839)  11  A.  &  E.  34;  9  L.  J.  Q.  B.  27. 

(?)  Carrington  v.  Roots,  (1837)  2  M.  &  W.  248;  6  L.  J.  N.  S.  Ex. 
95;  Marshall  v.  Green,  (1875)  1  O.  P.  D.  35;  45  L.  J.  C.  P.  153; 
Webber  v.  Lee,  (1882)  9  Q.  B.  D.  315;  51  L.  J.  Q.  B.  485;  and  see 
Wells  v.  Kingston,  $c.  Corp.,  sup.)  and  Smart  v.  Jones,  (1864)  15  C.  B. 
X.  S.  717;  33  L.  J.  O.  P.  154. 

(r)  Crosby  v.  Wadsworth,  (1805)  6  East,  602;  Wright  v.  Stai-ert, 
(1860)  2  E.  &  E.  721;  29  L.  J.  Q.  B.  161;  cf.  Inman  v.  Stamp,  (1814) 
1  Stark.  12;  Edge  v.  Straff ord,  (1831)  1  Tyr.  295;  9  L.  J.  (O.  S.)  Ex. 
101;  and  see  Lavery  v.  Pursell,  (1888)  39  Oh.  D.  at  p.  514;  57  L.  J. 
Oh.  570. 

(«)  As  to  what  amounts  to  a  demise,  see  Doe  \.  Wood,  (1819)  2  B.  & 
Aid.  724;  Northam  v.  Sowden,  (1855)  11  Ex.  70;  24  L.  J.  Ex.  237 
(action  of  trover);  Wilton  v.  Tavener,  1901, 1  Ch.  578;  70  L.  J.  Ch.  263. 

(0  1909,  2  Ch.  440. 
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progress.  Parker,  J.,  in  granting  an  injunction,  said —  Chap.  VI. 
"  A  licence  to  enter  a  man's  land  is,  primd  facie,  revocable,  _  M  ' 
but  is  ,  irrevocable  even  at  Law  if  coupled  with  a  legal 
interest,  and  the  interest  so  conferred  may  be  a  purely 
chattel  interest  or  an  interest  in  realty.  ...  If  A.,  by 
instrument  not  under  seal,  for  consideration  agrees  that  B. 
shall  ,have  the  right  of  shooting  and  carrying  away  game 
on  A.'s  estate  for  a  term  of  years,  the  licence  is  at  Law 
revocable,  because  the  interest  intended  to  be  conferred  is 
a  profit  a  prendkre  and  cannot  at  Law  be  created  otherwise 
than  by  deed.  The  agreement,  however,  confers  on  B.  a 
good  interest  in  Equity,  and  the  licence  is,  in  Equity, 
irrevocable,  and  Equity  would  accordingly  restrain  its 
revocation  "  (w). 

Under  a  contract  to  build  a  house  the  builder  takes  no  Building 
interest  in  the  land  except  a  mere  licence  to  enter  thereon 
for  the  purpose  ,of  his  work  (a?). 

In  Lavery  v.  Pur  sell  (y),  a  contract    for    the    sale    of  Sale  of  build- 
building  materials  of  a  house,  with  a  condition  that  all  pulled  down, 
materials  should  be  cleared  away  by  a  certain  date,  after 
which  the  purchaser's  right  of  access  was  to  cease,  was  held 
to  be  within  s.  4  of  the  Statute  of  Frauds. 

Though  an  agreement  for  a  licence  may  be  unenforceable,  Licence  not 
yet  not  being  void  it  may  be  proved  by  parol  evidence  as  ^Jaj^xcuL 
a  defence  to  an  action  for  trespass  (z).  trespass. 

Licences  coupled  with  an  interest  must  be  distinguished  Profits 
from   profits   a   prendre  (a) .     The   latter   are    incorporeal  a  pre 


(u)  1909,  2  Oh.  pp.  442,  443. 

OP)  Camden  \.  Batterbwy,  (1859)  5  O.  B.  N.  S.  808;  7  ib.  864;  28 
L.  J.  C.  P.  335;  New  River  Co.  v.  M.  S.  Co.,  (1877)  36  L.  T.  539; 
Sanderson  v.  Graves,  (1875)  I/.  B.  10  Ex.  234;  44  L.  J.  Ex.  210. 
Of.  Addams  v.  Hagger,  (1879)  4  Q.  B.  D.  480. 

(y)  (1888)  39  Oh.  D.  508 ;  57  L.  J.  Oh.  570. 

(z)  Carrington  v.  Roots,  (1837)  2  M.  &  W.  248;  6  L.  J.  N.  S.  Ex. 
95;  and  see  Crosby  v.  Wadsworth,  (1805)  6  East,  602. 

(a)  See  Wickham  v.  Hawker,  (1840)  7  M.  &  W.  63,  78;  10  L.  J.  Ex. 
153;  Sutherland  v.  Heathcote,  1892,  1  Oh.  475;  61  L.  J.  Ch.  248. 
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Chap.  VI. 
Sect.  1. 


hereditaments;     hence    an    agreement    to    grant    a 
a  prendre  must  be  in  writing  (6). 


profit 


Agreement  An  agreement  merely  collateral  to  a  proposed  dealing 
lateral,  e.g.,  with  land  does  not  seem  to  be  within  the  enactment:  e.g., 
by  mortgagor  an  agreement  by  an  intending  mortgagor  to  pay  to  an 
intending  mortgagee  his  costs  of  investigating  the  title, 
should  such  title  prove  bad  (c) ;  or  an  agreement  by  a  wife 
that  if  her  husband  will  buy  the  Jease  of  a  house,  where 
she  desires  that  they  shall  reside,  she  will,  out  of  certain 
money  coming  to  her,  repay  him  the  amount  of  the  purchase- 
money  (d}.  So,  where  the  agreement  so  far  as  it  relates 
to  land  has  been  executed,  it  has  been  held  that  an  action 
will  lie  for  the  non-performance  of  a  special  promise  to 
be  performed  after  execution,  as,  e.g.,  an  undertaking  to 
repay  part  of  the  price  on  a  certain  event  (e) .  If  a  person, 
relying  on  an  unwritten  agreement  for  a  lease,  expends 
money  on  alterations  with  the  consent  of  the  lessor,  by  whose 
default  he  is  ultimately  prevented  from  taking  possession, 
he  can  recover  the  money  so  spent  on  a  quantum  meruit  (/) . 


Written 
transfer  of 
parol  agree- 
ment. 


A  written  agreement  by  A.  to  transfer,  in  consideration 
of  a  certain  payment,  the  benefit  of  a  parol  (and  therefore 
unenforceable)  agreement  for  purchase  of  an  estate,  will  be 
valid  as  between  transferor  and  transferee,  at  all  events  if 
the  latter  actually  obtains  a  conveyance  from  the  vendor  (0) . 

(6)  Webber  \.  Lee,  (1882)  9  Q.  B.  D.  315;  51  L.  J.  Q.  B.  485;  and 
see  Smart  v.  Jones,  (1864)  15  0.  B.  N.  S.  717;  33  L.  J.  C.  P.  154, 
which  is  often  cited  as  an  authority;  but  the  interest  there  discussed 
was  clearly  not  a  profit  a  prendre,  but  only  a  licence  coupled  with  an 
interest;  in  the  report  in  the  Law  Journal  it  is  called  an  easement. 

(c)  Jeakes  v.  White,  (1851)  6  Ex.  873;  21  L.  J.  Ex.  265. 

(rf)  Boston  v.  B.,  1904,  1  K.  B.  124;  73  L.  J.  K.  B.  17. 

(«)  Green  v.  Saddington,  (1857)  7  El.  &  Bl.  503;  Cocking  v.  Ward, 
(1845)  1  O.  B.  858;  15  L.  J.  C.  P.  245;  and  see  Griffith  v.  Young, 
(1810)  12  Ea.  513.  As  to  the  doctrine  of  part  performance,  see  the 
notes  to  Letter  v.  Foxcroft,  2  Wh.  &  T.  L.  C.  9th  ed.  p.  410  et  teg. 

(/)  Pitlbrook  v.  Lawet,  (1876)  1  Q.  B.  D.  284;  45  L.  J.  Q.  B.  178; 
disapproving  Hodgson  v.  Johnson,  (1858)  El.  Bl.  &  El.  685;  28  L.  J. 
Q.  B.  88;  and  see  Cooking  v.  Ward,  (1845)  1  C.  B.  858;  15  L.  J. 
O.  P.  245. 

(g)  Seaman  v.  Price,  (1825)  By.  &  M.  195;  2  Bing.  437;  3  L.  J. 
(0.  S.)  O.  P.  58. 
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If  an  agent  for  purchase  enters  into  a  parol  agreement,     Chap.  VI. 

pays  the  purchase-money,  and  procures  a  conveyance,  he  

can  sue  his  principal  for  the  amount  (A) . 

Where  A.  contracts  to  sell  to  B.  the  benefit  of  an  agree- 
ment which  is  voidable  at  the  option  of  a  third  party,  B. 
may  repudiate  the  contract  at  any  time  before  the  voidable 
agreement  is  made  secure  by  release  of  the  option  (e). 

The  interest  of  a  purchaser  of  land  before  conveyance  (fe),  Equitable 
and  debentures  creating  a  floating  charge  on  leaseholds  (7) 
are  within  the  enactment. 

A  contract  of  partnership  need  not  be  in  writing  merely  Partnership 
because  it  is  intended  that  the  partnership  property  shall 
consist  of  land,  or  even  though  the  sole  object  of  the 
business  is  to  deal  in  land  (m) .  But  a  contract  by  an  owner 
of  a  '  mine  to  enter  into  partnership  with  a  person  who 
thereby  acquires  an  interest  in  the  mine  (n)t  or  by  a  retiring 
partner  to  convey  his  interest  in  the  partnership  land  to  the 
continuing  partners,  is  within  the  section  (o) .  Where  the 
partnership  land  is  vested  in  trustees  or  in  one  of  the 
partners,  and  the  partners  have  only  an  interest  in  the  profits 
thereof,  the  interest  of  a  partner  is  not  an  interest  in 
land  (p). 

The  section  does  not  extend  to  shares  in  a  mining  company  Shares. 
conducted  on  the  cost-book  principle  (q);  or  to  shares  in  a 

(X)  Pawle  v.  Gunn,  (1838)  4  Bong.  N.  C.  445;  7  L,.  J.  N.  S.  C.  P.  206. 

(t)  Brewer  \.  Broad-wood,  (1882)  22  Ch.  D.  105;  52  L.  J.  Ch.  136; 
BricUes  v.  Snell,  1916,  2  A.  C.  599,  609. 

(*)  Kelly  v.   Webster,   (1852)  12  O.  B.  283;  21   L.  J.  C.  P.  163. 

(0  Driver  v.  Broad,  1893,  1  Q.  B.  744;  63  L.  J.  Q.  B.  12.  Of. 
Deddington  Steamship  Co.  v.  I.  S.  Commissioners,  1911,  1  K.  B.  1078; 
1911,  2  K.  B.  1001. 

(m)  Forster  v.  Hale,  (1800>  5  Ves.  309;  Essex  v.  E.,  (1855)  20  Beav. 
449;  Re  De  Nicols,  1900,  2  Oh.  410,  416,  417;  69  L.  J.  Ch.  680;  Dale 
v.  Hamilton,  (1847)  5  Hare,  369;  2  Ph.  266;  16  L.  J.  Oh.  397. 

(»)  Caddick  v.  Skidmore,  (1858)  2  D.  &  J.  52;   27  L.  J.  Ch.  153. 

(o)  Gray  v.  Smith,  (1890)  43  Oh.  D.  208;  59  L.  J.  Ch.  145. 

(?)  See  Watson  v.  Spratley,  (1854)  10  Ex.  222;  24  L.  J.  Ex.  53; 
Ee  Bourne,  1906,  2  Ch.  at  p.  434. 

(§•)  Watson  v.  Spratley,  sup.;  see,  too,  Powell  v.  Jessopp,  (1856)  18 
C.  B.  336;  25  L.  J.  C.  P.  199;  Walker  v.  Bartlett,  (1856)  18  C.  B. 
845;  25  L.  J.  C.  P.  263;  and  Hayter  v.  Tucker,  (1857)  4  K.  &  J.  243. 
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Chap.  VI. 
Sect.  1. 


Sale  of 

growing 

crops. 


railway  company  (r) ;  or  to  shares  in  a  water  company  (s) . 
Shares  in  companies  governed  by  the  Company  Clauses 
Consolidation  Act,  1845  (£),  or  by  the  Companies  (Consoli- 
dation) Act,  1908  (w),  are  expressly  declared  by  statute 
to  be  personalty. 

Questions  frequently  arise  as  to  the  necessity  for  a  written 
agreement  for  the  sale  of  growing  crops.  The  point  to 
be  determined  in  such  cases  is,  whether  the  interest  con- 
tracted for  is  an  interest  in  land, — in  which  case  a  written 
agreement  is  necessary; — or  whether  the  contract  is  merely 
for  the  sale  of  goods;  in  which  case,  however,  under  s.  4 
of  the  Sale  of  Goods  Act,  1893,  where  the  price  is  10Z.  or 
over,  the  contract  will  be  unenforceable  by  action,  unless 
the  buyer  accepts,  and  actually  receives  part  of  the  goods 
so  sold,  or  gives  something  in  earnest  to  bind  the  contract, 
or  in  part  payment,  or  unless  some  note  or  memorandum 
in  writing  of  the  contract  is  made  and  signed  by  the  party 
to  be  charged  or  his  agent. 


'Goods."  The  term  "goods,"  as  used  in  the  Sale  of  Goods  Act, 

1893,  is  defined  in  s.  612  (1)  of  that  Act,  and  includes 
(inter  alia)  "  emblements,  industrial  growing  crops,  and 
things  attached  to  or  forming  part  of  the  land  which  are 
agreed  to  be  severed  before  sale  or  under  the  contract  of 
sale."  In  this  clause,  .the  words  "  which  are  agreed  to  be 
severed,"  &c.,  appear  to  govern  only  the  word  "  things  "  (x) 
and  if  such  is  the  case,  emblements  and  industrial  growing 
crops  would  seem  to  be  goods,  even  though  it  is  not  part  of 
the  contract  that  they  are  to  be  severed.  The  words  "  before 
sale,"  in  the  above  definition,  mean,  it  is  thought,  before 
the  property  in  the  same,  passes.  "  It  seems  plain  upon 
principle,"  says  Lord  Blackburn  (y),  "that  an  agreement 


(r)  Bradley  v.  Holdsworth,  (1838)  3  M.  &  W.  422;  7  L.  J.  N.  S.  Ex. 
153;  Duncuft  v.  Albrecht,  (1841)  12  Si.  189;  Tempest  v.  Kilner,  (1846) 
3  O.  B.  249. 

(«)  Bligh  v.  Brent,  (1836)  2  Y.  &  O.  268;  6  L.  J.  N.  8.  Ex.  Eq.58. 

(0  S.  7.  («)  S.  22  (1);  Companies  Act,  1929,  a.  62. 

(z)  See  the  editor's  note  in  Benjamin  on  Sales,  6th   ed.  p.  198. 

(y)  Blackburn  on  Sales,  1st  ed.  9—11;  3rd  ed.  5,  6. 
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to  transfer  the  property  in  something  that  is  attached  to     Chap.  VI. 

the  soil  at  the  time  of  the  agreement,  but  which  is  to  be 

severed  and  converted  into  goods  before  the  property  is  to 

be  transferred,  is  an  agreement  for  the  sale  of  goods  ...  It 

is  an  executory  agreement  for  the  sale  of  goods  not  existing 

in  that  capacity  at  the  time  of  the  contract.     And  when 

the   agreement    is    that  the  property  is  \to  be  transferred 

before  the  thing  is  severed,  it  seems  clear  that  it  is  not  a 

contract  for  the  sale  of  goods  ...  If  this  be  the  principle, 

the  subject  of  inquiry  in  each  case  is  when  do  the  parties 

intend  that  the  property  is  to  pass." 

A  distinction  appears  to  be  drawn  between  jructus  Natural 
ndturales  and  fructus  industricdes,  the  latter  phrase  referring 
to  crops  produced  by  the  labour  of  man  and  which  ordinarily 
yield  a  present  annual  profit  (z) .  In  the  case  of  jructus 
naturales,  it  seems  clear  that  if  under  a  contract  for  purchase 
of , the  same  the  purchaser  is  to  have  the  right  to  enter  and 
sever  them,  the  contract  relates  to  an  interest  in  land 
and  a  written  memorandum  is  required  (a). 

Thus,  if  the  agreement  be  for  sale  of  the  crop  after  the  Sold  as  goods, 
seller  shall  have  reduced  it  to  a  chattel  by  severance  from 
the  'freehold,  as  where  standing  timber  is  to  be  felled  by 
the  vendor,  e.  40  of  the  L.  P.  Act,  1925  (&),  does  not 
seem  to  apply. (<?);  and  the  same  distinction,  it  is  conceived, 
exists  in  agreements  for  the  sale  of  gravel  (d\  stone,  or 
other  minerals;  nor  does  the  section  seem  to  affect  sales 
of  crops  which  would  go  as  emblements  (e) ;  such  as  hops  (/), 

(z)  Blackburn  on  Sales,  1st  ed.  9 — 11. 

(a)  Crosby  v.  Wadsworth,  (1805)  6  East,  602;   Carrington  v.  Roots, 
(1837)  2  M.  &  W.  248;  6  L.  J.  N.  S.  Ex.  95;  Scorell  v.  Boxall,  (1827) 

1  Y.  &  J.  396;  Rodwell  v.  Phillips,  (1842)  9  M.  &  W.  501;  11  L.  J.  Ex. 
U17;  Jones  v.  Flint,  (1839)  10  A.  &  E.  753;  9  L.  J.  N.  S.  Q.  B.  252. 

(6)  Re-enacting  a.  4  of  the  Statute  of  Frauds. 

(c)  Smith  v.  Surman,  (1829)  9  B.  &  O.  561 ;    7  L.  J.  (0.  S.)  K.  B. 
1296;   and  see  Lord  Falmouth  v.  Thomas,  (1832)  1  Or.  &  M.  at  p.  105; 

2  L.  J.  N.  S.  Ex.  57;  and  Marshall  v.  Green,  (1875)  1  C.  P.  D.  35; 
45  L.  J.  O.  P.  153. 

(rf)  See  Coulton  v.  Ambler,  (1844)  13  M.  &  W.  403;  14  L.  J.  Ex.  10. 

(e)  Sug.    14th   ed.    125;    but  aee    Waddington   v.   Bristow,    (1801)  2 
B.  &  P.  452. 

(f)  Evans  v.  Roberts,  (1826)  5  B.  &  C.  829;    4  L.  J.  (0.  S.)  K.  B. 
-313;  see  judgment;  and  Sug.  14th  ed.  126. 
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THE  AGREEMENT. 


Chap.  VI. 
Sect.  1. 

Emblements. 


Parol  agree- 
ment good 
between 
tenants ; 
but  not  as 
between  lessor 
and  incoming 
tenant. 

Vendor's 
remedy  if 
purchaser 
take  the  crop. 


Tenant's 
fixtures. 


wheat,  potatoes,  turnips  (0),  &c.  It  does  not  appear  to 
be  material  in  such  cases  whether  the  crop  at  the  time  of 
sale  is  mature  or  otherwise,  or  whether  it  is  to  be  removed 
by  the  buyer  or  seller,  or  to  be  paid  for  by  the  quantity 
or  by  the  acre  (A).  Even  in  the  case  of  grass,  if  the 
vend/or  retain  possession  of  the  land,  and  the  right  of 
turning  on  hie  own  cattle,  and  the  purchaser  has  no  right 
of  severance,  but  only  to  feed  it  off  along  with  the  vendor, 
the  agreement  is  merely  for  agistment,  and  is  not  within  the 
section  (£);  nor  does  the  section  apply  to  an  agreement  in 
respect  of  damage  to  the  surface  (it). 

A  parol  agreement,  for  the  sale  of  growing  crops,  which 
would  otherwise  be  void  under  the  section,  may  be  good 
as  between  outgoing  and  incoming  tenants  (I);  but  a  sale 
of  the  growing  crops  by  the  lessor  to  the  incoming  tenant 
seems  to  require  a  written  contract  (m).  Although  an 
agreement  relating  to  a  growing  crop  may  be  unenforceable 
under  the  section,  the  seller  (unless  perhaps  the  parties  be 
landlord  and  tenant)  can  recover  the  value  of  the  crop  if 
taken  or  received  by  the  purchaser  (ri) ;  but  he  cannot  recover 
on  .the  terms  of  the  agreement,  but  only  on  a  quantum 
valebat  (a). 

A  sale  of  tenant's  fixtures  by  the  tenant  to  the  landlord 
is  not  within  the  section,  though  sold  while  attached  to  the 


(00  Dunne  v.  Ferguson,   (1832)  Hay.  540. 

(A)  Parker  v.  Staniland,  (1809)  11  Ea.  362;  Warwick  v.  Bruce,  (1813) 
2  M.  &  S.  205;  Evans  v.  Roberts,  sup.;  Hallen  v.  Sunder,  (1834)  1 
O.  M.  &  E.  266,  275;  Sainsbury  v.  Matthews,  (1838)  4  M.  £  W.  343; 
8  L.  J.  N.  S.  Ex.  1;  Dunne  v.  Ferguson,  (1832)  Hay.  541. 

(0  Jones  v.  Flint,  (1839)  10  A.  &  E.  760;   9  L.  J.  N.  S.  Q.  B.  252. 

(*)  Griffiths  v.  Jenkins,  (1864)  10  Jur.  N.  S.  207. 

(0  May  field  v.  Wadsley,  (1824)  3  B.  &  C.  357;  3  L.  J.  (O.  S.) 
K.  B.  31;  and  see  Sug.  14th  ed.  125. 

(m)  Lord  Falmouth  v.  Thomas,  (1832)  1  Or.  &  M.  89;!  2  L>.  3-  N.  S. 
Ex.  57. 

(n)  Teall  v.  Auty,  (1820)  4  Moo.  542;  Knowles  \.  Michel,  (1811) 
13  Ea.  249. 

(o)  Lord  Falmouth  v.  Thomas,  (1832)  1  Cr.  &  M.  p.  109;  2  L.  J.  N.  S. 
Ex.  57. 
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freehold  (p) ;  such  a  transaction  being  merely  a  renunciation     Chap.  vi. 
of  the  right  of  removal.  Seot-  *• 


If  an  agreement  relating  to  the  sale  of  land  is  unen-  Voidagree- 
forceable  under  the  section,  it  will  also  be  so  as  respects 


any  other  matters,  which  are  either  inseparably  mixed  up  the  sale  of 

.      .  r  ''     land,  where 

with,  or  are  dependent  upon,  the  principal  agreement  (q)  .  void  in  toto. 


^  where  a  tenant  agreed  to  rent  a  furnished  house,  and 
the  landlord  was  to  supply  additional  furniture  after  the 
tenant  had  taken  possession,  it  was  held  that  the  want  of 
a  written  contract  was  a  bar  to  an  action  for  non-delivery 
of  the  furniture  (r)  .  So,  upon  a  parol  agreement  to  let 
a  house,  and  to  make  certain  repairs,  which  the  tenant  was 
to  pay  for,  it  was  held  that  the  landlord  could  not  sue  him 
for  the  cost  ,of  such  repairs  («).  But  this  rule  does  not 
apply  where  the  contracts,  though  in  a  sense  connected 
with  each  other,  are  in  fact  independent  and  separable  (£)  . 


Upon  a  sale  by  auction,  the  agreement,  of  course,  refers  Agreement 
to,  and  is  generally  written  or  printed  upon  a  copy  of,  the  auction, 


(2)  The  preparation  of  formal  agreements.  Section  2. 

a  sale  by  auction, 
is  generally  writte 
particulars  and  conditions. 

&c. 

(?)  Eallen  v.  Bunder,  (1834)  1  O.  M.  &  E.  266,  276;  and  cf.  Lee  \. 
Risdon,  (1816)  7  Taun.  188;  and  Lee  v.  Gaskell,  (1876)  1  Q.  B.  D. 
700;  45  L.  J.  Q.  B.  540.  Cf.  Underwood,  Ltd.  v.  Burgh  Castle,  $c. 
Syndicate,  1922,  1  K.  B.  123. 

(?)  Cooke  v.  Tombs,  (1794)  2  Anst.  420;  see  May  field  v.  Wadsley, 
(1824)  3  B.  &  C.  357,  361;  3  L.  J.  (O.  S.)  K.  B.  31;  and  two  next 
notes. 

(r)  Mechelen  v.  Wallace,  (1837)  7  A.  &  E.  49;  6  L.  J.  N.  S.  K.  B. 
217;  but  cf.  Mann  v.  Nunn,  (1874)  43  L.  J.  C.  P.  241. 

(«)  Vaughan  v.  Hancock,  (1847)  3  C.  B.  766;  16  L.  J.  C.  P.  1;  and 
see  Lord  Falmouth  v.  Thomas,  (1833)  1  Cr.  &  M.  89;  2  L.  J.  N.  S. 
Ex.  57. 

(0  Green  v.  Saddington,  (1857)  7  El.  &  Bl.  503;  Cocking  v.  Ward, 
(1845)  1  O.  B.  858;  15  L.  J.  C.  P.  245;  He  Lassalle  v.  GuUdford,  1901, 
2  K.  B.  215;  70  L.  J.  K.  B.  533;  and  Morgan  v.  Griffith,  (1871)  L.  K. 
6  Ex.  70;  40  L.  J.  Ex.  46;  Erskine  v.  Adeane,  (1873)  8  Ch.  756; 
42  L.  J.  Ch.  835,  agreements  to  kill  down  rabbits;  Angell  v.  Duke, 
(1875)  L.  E.  10  Q.  B.  174;  32  L.  T.  320;  44  L.  J.  Q.  B.  78;  Boston 
v.  B.,  1904,  1  K.  B.  124;  73  L.  J.  K.  B.  17;  and  cf.  Ronayne  \. 
Sherrard,  (1877)  11  I.  E.  O.  L.  146. 

D.—  VOL.  I.  14 
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Chap.  VI. 
Sect.  2. 


Agreements 
on  sales  by 
private 
contract. 


Agreements 
for  sales  to 
public  com- 
panies, &c. 


Pre-emption 
clauses. 


It  may  be  de&irable  for  both  parties  when  several  lots 
are  bought  by  the  same  purchaser  to  have  a  separate  con- 
tract for  each  lot  (instead  of  all  the  lots  being  included  in 
a  single  contract  at  a  lump  eum),  but  the  purchaser  will  not 
be  entitled  save  at  his  own  expense,  to  more  than  one  abstract 
of  the  common  title  (u) . 

On  a  sale  by  private  contract,  the  agreement  (which  is 
usually  prepared  by  the  vendor)  generally  contains  in  the 
main  the  same  conditions  as  on  a  sale  by  auction  (#).  When 
special  stipulations,  as  to  title,  &c.,  are  necessary,  the 
agreement  is  prepared  in  blank  before  the  sale.  The  con- 
ditions implied  by  ss.  44  and  45  of  the  L.  P.  Act,  1925, 
on  open  contracts  for  the  sale  of  land,  apply  both  on  sales 
by  auction  and  by  private  treaty. 

In  preparing  agreements  for  the  sale  of  land  to  promoters 
of  public  undertakings,  care  should  be  taken  to  state  whether 
the  purchase-money  is  to  be  in  lieu  of  those  accommodation 
works  which  the  promoters  are  primd  facie  bound  to  make 
and  maintain  for  the  owners  of  adjoining  land  (#);  and 
whether  the  ordinary  or  statutory  rule  as  to  the  expenses 
of  the  purchaser  is  to  operate.  The  agreement  for  sale  to  a 
railway  or  waterworks  company  should,  if  such  be  the 
intention,  expressly  state  that  the  mines  and  minerals  are 
included  in  the  purchase  (2). 

When  a  lease  or  other  document  contains  a  clause  giving 
the  lessee  or  ^any  other  person  a  right  of  pre-emption,  the 


(u)  S.  45  (5)  of  the  L.  P.  Act,  1925,  replacing  s.  3  (7)  of  the 
Conv.  Act,  1881. 

(a:)  See  General  Conditions  of  1925.  The  Lord  Chancellor  has  issued 
(under  s.  26  of  the  I«.  P.  Act,  1925)  forma  of  conditions  of  sale  applicable 
to  contracts  by  correspondence.  See  Statutory  Rules  and  Orders,  1925, 
No.  779/L.  14;  Appendix,  inf.  p.  1081. 

(y)  As  to  the  extent  of  the  rights  of  user  over  accommodation  works, 
such  as  a  level  crossing,  see  G.  W.  R.  Co.  v.  Talbot,  1902,  2  Ch.  759; 
Taff  Vale  R.  Co.  v.  Canning,  1909,  2  Ch.  48. 

(z)  See  the  R.  O.  C.  Act,  1845,  s.  77,  and  the  Waterworks  Clauses 
Act,  1847,  s.  18;  and  see  Loosemore  v.  Tiverton,  $c.  R.  Co.,  (1882)  22 
Oh.  D.  25;  (1884)  9  A.  C.  480;  51  L.  J.  Ch.  570;  53  ib.  812. 


THE  AGREEMENT.  211 

same  or  like  stipulations  should  be  inserted  for  the  protection     Chap.  VI. 
of  the  future  vendor  in  respect  to  title,  expenses,  and  other       Sect*  2> 
matters,  as  would  be  inserted  in  an  absolute  contract  for  sale 
and  purchase. 


(3)  What  informal  documents  may  constitute  an  Section  3. 

agreement. 

InfOjTinai    agreements    give  rise  to  questions  of  greater  Informal 

difficulty.  agreements. 


We  may  lay  down  as  general,  though  not  universal,  rules,  What  may  be 
first,  that  any  writing  signed  by  the  party  to  be  charged,  or  agreement 
his  agent,  and  which,  either  expressly  or  by  reference  to  wittin  **>e 
other  writings,  determines  the  parties  to  and  subject-matter 
of  a  contract,  and  fixes,  or  provides  the  compulsory  means  of 
fixing,  all  its  terms,  is  a  sufficient  agreement  within  the 
statute  (s.  40  of  the;L>.  P.  Act,  1925);  and  secondly,  that  no 
writing  is  a  sufficient  agreement  which  fails  in  any  of  the 
above-mentioned  particulars. 

Thus  letters  are  'constantly  held  to  constitute  a  binding  Letter  to  a 
contract,  and  often  where  such  a  result  is  a  surprise  upon 
the  writer  (a) ;  and  a  letter  addressed  by  either  vendor  or 
purchaser,  to  a  third  person,  with  directions  incidental  to 
the  carrying  out  of  the  agreement  may  satisfy  the 
statute  (6). 

A  letter,  which  contains  an  admission  of  the  bargain,  and  Letters 
of  all  its  essential  terms,  is  a  sufficient  memorandum,  though 

O)  Kennedy  v.  Lee,  (1817)  3  Mer.  441,  451;  Rossiter  v.  Miller, 
(1872)  5  Ch.  D.  658;  (1878)  3  A.  C.  1124;  48  L.  J.  Ch.  10;  May 
v.  Thomson,  (1882)  20  Ch.  D.  705,  716;  51  L.  J.  Ch.  917;  and  eee 
Von  Hatzfeldt-Wildenburg  v.  Alexander,  1912,  1  Oh.  284;  Coope  v. 
Eidout,  1920,  2  Ch.  411;  1921,  1  Ch.  291;  Lockett  v.  Norman-Wright, 
1925,  1  Oh.  66. 

(6)  Welford  v.  Beezeley,  (1747)  3  Atk.  503;  Cooke  v.  Tombs,  (1794) 
2  Anst.  420,  426;  Owen  v.  Thomas,  (1834)  3  Myl.  &  K.  353;  3  L.  J. 
N.  S.  Ch.  205;  Rose  v.  Cunynghame,  (1805)  11  Ves.  550;  Sug.  14th  ed. 
139;  Goodwin  v.  Fielding,  (1853)  4  De  G.  M.  &  G.  90. 

14(2) 
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Chap.  VI. 
Sect.  3. 


Receipt  for 

purchase- 
money. 


Admission  on 
pleadings. 


the  writer  at  the  same  time  repudiates  his  liability  (c);  sor 
also,  letters  written  with  reference  to  a  pending  dispute  as  to 
whether  a  parol  agreement  has  been  duly  performed,  and 
which  in  fact  embody  the  terms  of  such  parol  agreement  '(d) , 

The  vendor's  receipt  for  the  purchase-money  or  deposit,  or 
a  similar  receipt  signed  by  the  auctioneer,  or  the  entry  of 
sale  made  by  him  in  his  books  (e),  or  a  bond  of  reference  to- 
a  surveyor  to  settle  the  price  to  be  paid  by  the  purchaser,  is 
sufficient  (/),  provided  the  document  relied  on  contains, 
expressly,  or  by  reference,  the  essential  terms  of  the  contract. 

If  a  defendant  by  his  defence  to  an  action  for  specific  per- 
formance admits  the  parol  agreement,  but  neglects  to  plead 
the  statute,  this  will  constitute  a  sufficient  memorandum  in 
writing  to  satisfy  the  statute  (g] ;  so,  too,  an  affidavit  filed 
by  the  party  to  be  charged;  and  -his  signature,  though 
not  alleged,  will  be  presumed  by  the  Court,  as  an  affidavit 
must  be  signed  before  it  is  sworn  (h).  But  any  affidavit 
or  |0ther  memorandum!  which  is  relied  upon  must  be  one- 
which  was  in  existence  before  the  commencement  of  the 
action  in  which  the  question  of  the  statute  is  raised'  (i] . 
"  If  it  only  comes  into  existence  after  ,the  commencement 
of  the  action,  and  the  plaintiff  desires  to  avail  himself  of 
it,  he  can  only  do  so  by  discontinuing  the  action  and 


(c)  Bailey  v.  Sweeting,  (1861)  9  O.  B.  N.  S.  843;  30  L.  J.  C.  P. 
150;  Gibson  v.  Holland,  (1865)  L.  B.  1  O.  P.  1;  35  L.  J.  C.  P.  5,  and 
see  Re  Holland,  Gregg  v.  Holland,  1902,  2  Oh.  360,  383;  Koenigsblatt 
v.  Sweet,  1923,  2  Oh.  314.  Of.  Dewar  v.  Mintoft,  1912,  2  K.  B.  373. 

(eT)  Fyson  v.  Kitton,  (1855)  3  O.  L.  R.  705;  and  see  Studds  v. 
Watson,  (1885)  28  Ch.  D.  305;  54  L.  J.  Ch.  626. 

(e)  Coles  v.  Trecothick,  (1804)  9  Ves.  234;  Blagden  v.  Bradbear, 
(1806)  12  Ves.  466;  Gosbell  v.  Archer,  (1835)  2  Ad.  &  El.  500;  4 
L.  J.  N.  8.  K.  B.  78;  Rmmerson  v.  Heelis,  (1808)  2  Taun.  38,  48;  Oliver 
v.  Hunting,  (1890)  44  Oh.  D.  205;  59  L.  J.  Ch.  255;  Carr  v.  Lynch, 
1900,  1  Oh.  613;  69  I*.  J.  Ch.  345;  Sag.  14th  ed.  134,  139. 

(/)  Per  Lord  Rosslyn,   Cooth  v.  Jackson,    (1801)   6  Vee.    17. 

(?)  Sidgway  v.  Wharton,  (1853)  3  D.  M.  &  G.  677 ;  affd.  6  H.  L.  C. 
238;  27  L.  J.  Oh.  46;  Jackson  v.  Oglander,  (1865)  2  H.  &  M.  465; 
and  sec  inf.  pp.  897  et  seq. 

(A)  Barkworth  v.   Young,   (1856)  4  Dr.   1;   26  L.    J.  Oh.  153. 

(«)  Lucas  v.  Dixon,  (1889)  22  Q.  B.  D.  357. 
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commencing    another  "  (Ar) .      But    a    defendant    who    is     Chap  VI. 
plaintiff  by  way  of  counterclaim,  may  rely  upon  a  memo-         ect'   ' 
randum  which  comes  into  existence  after  the  date  when 
the  original  action  was  commenced,  but  before  the  time 
when  the  counterclaim  was  delivered  (I). 

The  statute,  if  relied  upon,  must  be  specially  pleaded  (ra).  The  statute 
Before  the  L.  P.  Act,  1925,  a  party  relying  upon  the 
Statute  of  Frauds  might  plead  the  statute  without  speci- 
fying any  particular  section  (n).  It  is  apprehended  that 
it  will  not  now  be  sufficient  to  plead  the  L.  P.  Act,  1925, 
but  that  s.  40  must  be  named. 

It  is  now  well  settled  that  a  written  agreement  after,  Written 

£  i  ,    i     n  •  agreement 

in  pursuance  Of  a  parol  agreement  before,  marriage,  is  a  after,  in  pur- 
sufficient  memorandum  within  the  statute  (o).  suanceof  a 

parol  agree- 
ment before, 

But — and  the  case  may  be  considered  as  an  exception  mamage- 
to  the  first  general  rule — where  B.  had  entered  into  a  parol  abestract,8&c. 
agreement  to  sell  an  estate  to  W.,  and  B.'s  agent  made  insufficient; 
out  and  signed  a  rent-roll,  entitled  "  Rent-roll  of  lands 
agreed  to  be  sold  by  B.  to  W.  from  May  1762,  at  twenty- 
one  years'  purchase  for  the  clear  yearly  rent,"    and    the 
amount  of  the  rent  was  then  corrected  by  B.  in  his  own 
handwriting,  and  the  rent-roll  so  altered  was  delivered  to 
W.,  and  abstracts  of  title  were  also  delivered,  and  B.  sent  and  letters  to 
letters  to  his  creditors  informing  them  of  the  sale,  it  was 
held  that  there  was  no  sufficient  agreement  (») ;   nor  will  or  letter 

.  _  written  as  an 

a  letter  suggesting  an  abandonment  of  a  parol  agreement  abandonment. 


(£)  Per  Fry,  L.  J.,  22  Q.  B.  D.  p.  363. 

(7)  Grindell  v.  Bass,  1920,  2  Ch.  487;  and  see  Farr,  Smith  $  Co.  v. 
Mcssers,  Ltd.,  1928,  1  K.  B.  397. 

O)  E.  S.  C.  1883,  Ord.  XIX.  r.  15;  Catling  v.  King,  (1877)  5 
Oh.  D.  660;  and  see  Towle  v.  Topham,  (1878)  37  L.  T.  308. 

(n)  James  v.   Smith,  1891,  1  Oh.   384. 

(o)  Taylor  v.  Beech,  (1749)  1  Ves.  Sen.  297;  Bar~kworth  v.  Young, 
sup. ;  Hammersley  v.  De  Biel,  (1845)  12  Ol.  &  F.  64,  n. 

(p)  Whaley  v.  Bagnel,  (1765)  1  Bro.  P.  O.  345  (the  decision  was  upon 
the  Irish  Statute  of  Frauds,  which  corresponds  with  the  English  Act) ; 
CooJce  v.  Tombs,  (1794)  2  Anst.  420;  and  see  Cassv.  Waterhouse,  (1691) 
Prec.  Oh.  29. 
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Chap.  vi.     and    not   setting    out  its  terms,  take  the  case  out  of  the 
3ect-  8'      statute  fa). 

Recitals  A  recital  of  the  agreement  in  a  will  may  be  sufficient 

as  a  memorandum  '(r) ;  and  an  engrossment  of  a  lease  signed 
by  the  lessor,  but  only  delivered  as  ,an  escrow,  may  be 
sufficient  evidence  of  a  contract  to  grant  a  lease  (s) . 

Memorandum       If  the  memorandum  is  signed  in  duplicate,  it  is  immaterial 
m  duplicate,     fa^  Q^  o£  tne  ^pi^g,  ^  incomplete,  provided  the  copy  signed 
by  the  party  charged  is  complete  (£). 

Document  It  is,  of  course,  necessary  that  the  letter  or  other  document 

on  should  be  consistent  with  the  parol  agreement  set 


alleged  parol    up  by  the  party  relying  on  it  (M)  . 

agreement. 

Identification  There  must  be  sufficient  description  of  both  parties  to  the 
of  the  parties,  contract  to  admit  of  their  identification  (a?).  It  is  not 
sufficient  in  order  to  constitute  a  memorandum  within  the 
statute  that  the  name  of  the  purchaser  should  merely  be 
placed  upon  the  memorandum  without  any  description. 
It  must  appear  from  the  memorandum  that  \the  name  was 
that  of  the  purchaser  of  the  land(«/).  The  memorandum 
may  be  good,  however,  although  the  parties  or  either  of 
them  appearing  from  the  memorandum  to  be  principals  or 

(?)  Gosbell  v.  Archer,  (1835)  2  A.  &  E.  600;  4  L.  J.  N.  S.  K.  B. 
78;  Fyson  v.  Kitton,  (1855)  3  O.  L.  R.  705;  see  Tawney  v.  Crowther, 
(1790)  3  Br.  C.  C.  161,  318,  where  the  vendor,  being  pressed  to  sign 
the  agreement  wrote  that  "his  word  should  be  as  good  as  any 
security  he  could  give,"  and  was  held  bound;  but  this  seems  to  be  bad 
law;  see  Clinan  v.  Cooke,  (1802)  1  Sch.  &  Lef.  34;  Maunsell  v.  White, 
(1844)  1  J.  &  L.  at  p.  567;  and  see  Forster  v.  Hale,  (1798)  3  Ves. 
713;  and  Tanner  v.  Smart,  (1827)  6  B.  &  C.  603.  See,  too,  Pain 
v.  Coombs,  (1857)  1  D.  &  J.  34;  Buckmaster  v.  Russell,  (1861)  10 
O.  B.  N.  S.  745. 

(r)  Re  Hoyle,  1893,  1  Ch.  84;   62  L.  J.   Ch.  182. 

(«)  Moritz  v.   Knowles,   (1899)   W.   N.   40,   83. 

(0  Butcher  v.  Hash,  (1889)  W.  N.  116;  61  L.   T.  72. 

(«)  Cooper  v.  Smith,   (1812)   15  Ea.   103. 

(*)  Williams  v.  Lake,  (1859)  2  El.  &  El.  349;  29  L.  J.  Q.  B.  1; 
Williams  \.  Byrnes,  (1863)  1  Moo.  P.  C.  N.  S.  154;  Commins  v.  Scott, 
(1875)  L.  R.  20  Eq.  11;  44  L.  J.  Oh.  563. 

(y)  Veu-ar  v.  Mintoft,  1912,  2  K.  B.   373. 
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a  principal,  are  in  fact  agents  or  an  agent;  parol  evidence  Chap.  VI. 
being  admissible  to  prove  who  are  the  principals  (2).  In  the  ect>  8' 
case  of  a  memorandum  in  these  words,  "  Sold  100  Mining 
Purdies  at  17s.  Gd."  and  signed  by  the  vendor,  it  was  held 
insufficient,  as  not  mentioning  the  name  of  the  purchaser  (a) . 
So,  in  order  to  bind  the  purchaser  bj  his  own  signature, 
the  adentity  of  the  vendor  or  his  agent  (6)  must  appear 
by  the  agreement  or  in  the  conditions  or  particulars  thereby 
referred  to,  or  the  agreement  must  be  signed  by  one  of 
them  (c).  Thus,  where  in  the  memorandum  of  an  agree- 
ment to  purchase  land,  the  purchaser  agreed  to  buy  the 
land  and  to  pay  the  landlord  for  the  tenant-right,  it  was 
held  an  insufficient  description  of  the  vendor,  because  the 
landlord  in  possession  was  not  necessarily  the  vendor,  who 
might  have  been  an  equitable  mortgagee  (d) . 

The  rule  is  summed  up  in  the  maxim:   "  Id  certubn  est  What  is 
quod  cerium  reddi  potest  "  (e).     .The  description  of  one  of  description, 
the  contracting  parties  as  "  your  client,"  in  a  letter  addressed 
to  his  solicitor,  has  been  held  insufficient  (/).     So  also  in 
an   agreement   for    a    mortgage    the   description     of     the 
proposed  mortgagee  as  the  "  intending  lender  "  is  insuffi- 
cient (g] .     And  though,  where  the  parties  to  the  contract 
appearing  in  the  memorandum  are  agents,  the  names  of 
their  principals  may  be  proved  by  parol  evidence,  this  will 
only  be  so  if  the  agents  contracted  as  principals.     If  an 

(z)  Morris  v.  Wilson,  (1859)  5  Jur.  N".  S.  168;  Filby  v.  Hounsell, 
1896,  2  Oh.  737;  65  L.  J.  Ch.  852. 

(a)  Boyce  v.  Green,  (1826)  Bat.  608;  and  see  Seagood  v.  Meale,  (1721) 
Ch.  Prec.  560;  Champion  v.  Plummer,  (1805)  IB.  &  P.  N.  E.  at  p.  254; 
and  Graham  v.  Musson,  (1839)  7  Sc.  769;  8  L.  J.  N.  S.  C.  P.  324. 

(6)  Filby  v.  Hounsell,  1896,  2  Oh.  737;  65  L.  J.  Ch.  852.  See  this 
case  commented  on  in  Lovesey  v.  Palmer,  1916,  2  Oh.  233. 

(c)  Wheeler  v.  Collier,  (1827)  Moo.  &  M.  123;  and  see  Jacob  v. 
Kirk,  (1839)  2  Moo.  &:  E.  221. 

(«0  Coombs  v.  Wilkes,  1891,  3  Ch.  77;  61  L.  J.  Ch.  42. 

(e)  Per  Lord  Cairns  in  Rossiter  v.  Miller,  (1878)  3  A.  C.  at  p.  1141 : 
48  L.  J.  Oh.  10;  and  see  Stokes  v.  Whicher,  1920,  1  Ch.  p.  421. 

(/)  Skelton  v.  Cole,  (1857)  1  D.  &  J.  587;  Lovesey  v.  Palmer,  1916. 
2  Oh.  233. 

(?)  Pattle  v.  Anstruther,  (1893)  69  L.  T.  175;  41  W.  E.  625; 
9  T.  L.  E.  500. 
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Chap.  VI.  agent  contracts  expressly  as  agent,  the  memorandum  must 
60  '  '  sufficiently  identify  his  principal  (h) .  Thus,  the  usual 
memorandum  signed  by  the  auctioneer,  and  confirming  the 
contract  on  behalf  of  "  the  vendor,"  or  "as  agents  to  A.  B." 
who  is  not  the  vendor  but  the  vendor's  solicitor  (&),  is 
insufficient,  unless  the  vendor  is  named  or  described  in  such 
memorandum,  or  in  the  particulars  or  conditions  (fc);  nor 
will  it  be  sufficient  if  the  contract  is  not  signed  at  the  time 
by  the  purchaser,  but  is  afterwards  signed  by  the  auctioneer 
on  the  authority  of  a  letter  from  the  purchaser's  solicitor  (?) . 
But  such  a  confirmation  is  sufficient  if  ,the  particulars 
identify,  though  they  do  not  name,  the  vendor  (w);  as 
where  they  describe  him  as  "  the  executor  (ri)  or  personal 
representative  (o)  of  A.  B.,"  or  as  "a  trustee  selling  under 
a  trust  for  sale  "  (p),  provided  the  description  is  accurate  (q), 
or  even  where  they  merely  state  that  the  sale  is  "  by  direction 
of  the  proprietor  "  .(r) . 

As  stated  by  Kay,  J.,  in  Jarrett  v.  Hunter  («),  "If  the 
vendor  is  described  in  the  contract  as  'proprietor,'  'owner/ 
'  mortgagee,'  or  the  libe,  the  description  is  sufficient, 
although  he  is  not  named;  but  if  he  is  described  as  '  vendor,' 
or  as  '  client '  or  '  friend  '  of  a  named  agent,  that  is  not 
sufficient " — the  reason  being  that  the  former  description 
is  a  statement  of  fact,  as  to  which  there  can  be  certainty; 

(A)  Lovesey  v.  Palmer,  sup. 

(»)  Butcher  v.  Nash,  (1889)  W.  N.  116;  61  L.   T.  72. 

(*)  Potter  v.  Duffield,  (1874)  18  Eq.  4;  43  L.  J.  Oh.  472;  Thomas 
\.  Brown,  (1876)  1  Q.  B.  D.  714;  45  L.  J.  Ch.  811;  and  see  Williams 
v.  Jordan,  (1877)  6  Ch.  D.  517;  46  L.  J.  Gh.  681;  Lonnison  v.  People's 
Cafe  Co.,  (1881)  45  L.  T.  187;  Jarrett  v.  Hunter,  (1887)  34  Oh.  D. 
182;  56  L.  J.  Ch.  141. 

(0  Matthews  v.  Baxter,  (1873)  28  L.  T.  669. 

(»t)  Commins  v.  Scott,  (1875)  L.  R.  20  Eq.  11;    44  L.  J.  Ch.  563. 

(n)  Hood  v.  Lord  Barrington,  (1868)  L.  R.  6  Eq.  218. 

(o)  Towle  v.  Topham,  (1878)  37  L.  T.  308. 

(p)  Catling  v.  King,  (1877)  5  Ch.  D.  660;  46  L.  J.  Ch.  384;  and  see 
Bourdillon  v.  Collins,  (1871)  24  L.  T.  344. 

(g)  Butcher  v.  Nash,  (1889)  W.  N.  116;  61  L.  T.  72. 

(r)  Sale  v.  Lambert,  (1874)  L.  R.  18  Eq.  1;  43  L.  J.  Oh.  470; 
Rossiter  v.  Miller,  (1878)  3  A.  O.  1124;  48  L.  J.  Ch.  10;  and  see 
Beer  v.  London  and  Paris  Hotel  Co.,  (1875)  L.  R.  20  Eq.  412. 

(«)  34   Ch.   D.  p.   184. 
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in  the  latter  description,  in  order  to  find  out  who  is  vendor,     Clyip.  VI. 
client,    or    friend,  it  is  necessary  to  go  into  evidence  on         <*=  •   • 
which  there  may  be  a  conflict.     Where,  however,  the  agree- 
ment is  wanting  in  the  name  of  either  of  the  parties,  it 
may  be  supplied  by  any  other  writing  connected  with  it  (t) . 

From  what  is  stated  above  it  follows  that  in  order  that  a  Agent  con- 
memorandum  may  satisfy  the  statute,  the  parties  to  the 
contract,  leither  principals  or  agents,  must  be  named  or 
sufficiently  indicated.  Where  an  agent  contracts  expressly 
as  agent,  avoiding  any  personal  liability,  and  does  not  name, 
or  sufficiently  indicate  his  principal,  the  memorandum  is 
insufficient,  and  neither  the  agent  nor  the  principal  can  sue 
upon  it  (M). 

If  the  name  of  the  party  to  whom  a  letter  is  addressed  As  to  tbe 

i          j  j-       L'  •          -^          u  ^v.     j?  £  names  in  the 

appears  in  an  endorsed  direction,  or  is  written  at  the  loot  ot  case  of  an 

the  letter,  no  difficulty  on  the  above  point  can  arise;  if  an 
envelope  is  used,  the  name  may  often  not  appear  in  the 
letter;  but  the  Court  will  receive  evidence  connecting  the 
envelope  with  the  incloeure  (x) .  Nor  need  the  name  of 
the^  sender  be  signed;  it  is  sufficient  if  the  offer  is  made  on 
a  memorandum  form,  so  printed  as  to  show  that  it  comes 
from  the  person  making  the  offer  (y}. 

Where  it  does  not  >appear  from  the  memorandum  which  of  Oral  evidence 

,...,  ,  ,  „,       admissible, 

the  parties'  named  therein  is  the  vendor,  oral  evidence  of  the  when. 

circumstances  under  which  the  memorandum  was  written  is 
admissible  to  explain  the  ambiguity  (z).  But  a  contract, 

(0  Warner  v.  WUlington,  (1856)  3  Dr.  523;  25  L.  J.  Oh.  662; 
Coombs  v.  Willies,  1891,  3  Oh.  77;  61  L.  J.  Oh.  42;  Oliver  v.  Hunting, 
44  Ch.  D.  205;  Stokes  v.  Whicher,  1920,  1  Ch.  411;  and  see  inf.  p.  219. 

(«)  Lovesey  v.  Palmer,  1916,  2  Oh.  233,  242,  243;  Keen  v.  Hear, 
1920,  2  Oh.  574,  581. 

O)  Pearce  v.  Gardner,  1897,  1  Q.  B.  688;  66  L.  J.  Q.  B.  457;  Free- 
man v.  F.,  (1890)  7  T.  L.  R.  431 ;  Last  v.  Hudlesby,  58  Sol.  J.  431 ; 
and  cf.  Kronheim  v.  Johnson,  (1872)  7  Oh.  D.  60;  47  L.  J.  Ch.  132. 

(y)  Tourret  v.  Cripps,  (1879)  48  L.  J.  Ch.  567. 

(z)  Newell  v.  Radford,  (1867)  L.  R.  3  C.  P.  52;  37  L.  J.  C.  P.  1 ; 
and  see  Sari  v.  Bourdillon,  (1856)  1  O.  B.  N.  S.  188;  27  L.  J.  C.  P. 
78;  Bank  of  New  Zealand  v.  Simpson,  1900,  A.  O.  at  p.  188;  69  L.  J. 
P.  C.  22. 
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Chap.  VI. 
Sect.  3. 


Acceptance 
by  letter. 


General 
description 
of  property 

sufficient. 


which  i»  unenforceable  because  of  insufficient  description 
of  the  vendor,  is,  of  course,  not  rendered  valid  by  the  fact 
that  the  purchaser  knew  who  the  vendor  was  (a) . 

Unless  the  offerer  directs  to  the  contrary,  an  acceptance 
by  letter  is  sufficient.  "  Where  the  circumstances  are  such 
that  it  must  have  been  within  the  contemplation  of  the 
parties  that,  according  to  the  ordinary  usages  of  mankind, 
the  poet  might  be  used  as  a  means  of  communicating  the 
acceptance  of  an  offer,  the  acceptance  is  complete  as  soon 
as  it  is  posted  "('&)•  Hence,  if  the  acceptance  has  been 
posted  :(c),  the  contract  is  not  invalidated  by  the  fact  that 
a  revocation  of  the  offer  has  been  sent  to  the  acceptor,  but 
mot  received  before  the  time  of  posting  the  acceptance  (d} . 
It  seems  to  follow  that  the  risk  of  the  letter  revoking  the 
offer  being  lost  (e),  or  being  delayed  (/),  falls  on  the  offerer. 
Where  an  offer  is  made  by  telegram,  this  may  show  sufficient 
urgency  to  require  a  reply  by  the  same  means,  instead  of 
by  the  post  (g] . 

A  general  description  of  the  estate, — e.g.,  "Mr.  O.'s 
house  "  (&)>  or  "  my  house  "  (&),  or  "  the  property  in  Cable 
Street. "  (fc),  or  "the  house  in  Newport "  (I),  or  "the 


(fl)  Jarrett  v.  Hunter,  (1886)  34  Oh.  D.  182,  185;    56  L.  J.  Ch.  141. 

(6)  Per  Lord  Herschell  in  Henthorn  v.  Fraser,  1892,  2  Oh.  at  p.  33; 
61  L.  J.  Oh.  373;  and  see  Potter  v.  Sanders,  (1846)  6  Hare,  1;  Herna- 
man  v.  Coryton,  (1850)  5  Ex.  453;  19  L.  J.  Ex.  353;  and  cf.  Luttges 
v.  Sherwood,  (1895)  11  T.  L.  R.  233. 

(e)  I.e.,  posted  in  accordance  with  the  Post  Office  regulations:  Jie 
London  and  Northern  Bank,  1900,  1  Oh.  220;  69  L.  J.  Ch.  24. 

00  Byrne  v.  Fan  TienJtoven,  (1880)  5  O.  P.  D.  344;  49  L.  J.  C.  P. 
316.  The  same  rule  applies  to  an  acceptance  by  telegram:  Raebttrn  v. 
Burness,  (1895)  11  T.  L.  R.  399;  Bruner  v.  Moore,  1904,  1  Oh.  305. 

(e)  Duncan  v.  Topham,  (1849)  8  O.  B.  225;  18  L.  J.  C.  P.  310; 
Wall's  Case,  (1872)  15  Eq.  18;  42  L.  J.  Ch.  372;  Household  Fire 
Insurance  Co.  v.  Grant,  (1879)  4  Ex.  D.  216;  48  L.  J.  Ex.  577. 

(/)  Adams  v.  Lindsell,  (1818)  1  B.  &  Aid.  681 ;  Dunlop  v.  Higgins, 
(1848)  1  H.  L.  O.  381. 

(g)  Quenerduaine  v.  Cole,  (1883)  32  W.  R.  185. 

(A)  Ogilvie  v.  Foljambe,  (1817)  3  Mer.  61. 

(0  Cowley  v.  Watts,  (1853)  17  Jur.  172;   22  L.   J.  Ch.  591. 

(*)  Bleakley  v.  Smith,   (1840)  11  Si.   150. 

(0  Owen  v.  Thomas,  (1834)  3  My.  &  K.  353;  3  L.  J.  N.  S.  Oh.  205. 
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intended    new    public-house    at    Putney "  (ra),   or    "  the     Chap.  VI. 
premises"  («),  or  "The  Jolly  Sailor  Offices,  &c."  (o),  or       Sect'  3' 
"  this  place"  (p.),  or  "property  purchased  at  42QI.  at  Sun 
Inn,  Pinxton,  on  29th  March  "  (#),  or  "  twenty-four  acres 
of  land,  freehold,  at  T.,  in  the  parish  of  D."   (when  it 
appeared  that  the  .vendor  possessed  no  other  land  answering 
to  that  description)  (r),  or  "  house  being  sold  for  500?.  from 
Mr.  Nelson  "  (s) — is  sufficient,  if  parol   evidence    can   be 
produced  to  show  what  property  was  intended. 

Where  an  agreement  refers  (£)  to  an  existing  (w)  plan 
or  document,  parol  evidence  is  admissible  to  identify  the 
plan  or  document  (x),  which  must  be  sufficiently  explicit 
to  admit  of  a  legal  construction  (y) .  So,  an  agreement  to 
lease  the  "  coals,  x&c.,"  under  specified  closes,  would  seem 
to  be  too  ambiguous  to  be  enforced  (z);  but  an  agreement 
for  a  lease  of  a  farm  containing  about  437  acres,  "  except 
thirty -seven  acres  thereof,"  which  were  not  specified,  was 
held  capable  of  being  enforced,  the  Court  giving  the  lessor 
the  right  of  selection, (a).  So,  an  agreement  to  take  a  lease 
of  all  those  two  seams  of  coal,  known  as  the  two-feet  coal 
and  the  three-feet  coal,  "  lying  under  lands  hereafter  to 


(m)  Wood  v.  Scarth,  (1855)  2  K.  &  J.  33. 

(n)  Ibid.;  and  see  M' Murray  v.  Spicer,  (1868)  5  Eq.  527;  37  L.  J. 
Oh.  505;  and  see  Ex  p.  Nat.  Prov.  Bank,  (1876)  4  Ch.  D.  241;  46 
L.  J.  Bk.  11. 

(o)  Naylor  v.   Goodall,   (1877)  47  L.   J.   Oh.  53. 

(p)   Waldron  v.  Jacob,  (1870)  5  Ir.  R.  Eq.  131. 

(?)  Shardlow  v.  Cotterell,   (1882)  20  Ch.  D.   90;  51    L.  J.  Ch.  353. 

(r)  Plant  v.  Bourne,  1897,  2  Ch.  281;  66  L.  J.  Ch.  643. 

(s)  Auerbach  v.  Nelson,  1919,  2  Ch.   383. 

(<)  As  to  what  is  sufficient  reference,  see  Nene  Valley  Drainage 
Commissioners  v.  Dunkley,  (1876)  4  Ch.  D.  1. 

(«)  Adams  v.  Wheatley,  (1855)  3  W.  R.  96. 

(«)  Hodges  v.  Horsfall,  (1829)  1  Russ.  &  My.  116. 

(y)  Monro  v.  Taylor,  (1850)  8  Hare,  51;  affd.  3  M.  &  G.  713;  21 
L.  J.  Oh.  525 ;  Nene  Valley  Drainage  Commissioners  v.  Dunkley,  (1876) 
4  Oh.  D.  1. 

(z)  Price  v.  Griffith,  (1851)  1  D.  M.  &  G.  80;  21  L.  J.  Oh.  78;  and 
see  Stuart  v.  L.  §  N.  W.  R.  Co.,  (1852)  1  D.  M.  &  G.  721 ;  21  L.  J. 
Ch.  450;  'Lancaster  v.  De  Traford,  (1862)  8  Jur.  N.  S.  873;  31 
L.  J.  Ch.  554. 

(«)  Jenkins  v.    Green,   (1858)   27   Beav.    437;    28  L.    J.  Ch.   817. 
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Chap.  VI.     be    defined   in    the    Bank    End    Estate,"  was  considered 

LJ —  sufficiently  definite,  the  .true  construction   being    that    the 

boundaries  of  !  the  whole  estate  were  to  be  afterwards 
ascertained  (6);  so,  the  reservation  in  a  contract  of  "the 
right  to  search  for  and  work  mines,  minerals,"  &c.  (c),  and 
the  words  "  goodwill,  &c."  in  a  contract  for  the  sale 
of  a  foundry  (d),  have  been  considered  sufficiently  free 
from  ambiguity  to  enable  the  Court  to  compel  specific 
performance. 

But  there  It  is  immaterial  that  the  agreement  does  not  distinguish 

^ne  tenures  of  the  several  portions  of  the  estate  (e) ;  or  even 
the  tenure  of  the  whole  estate,  if  this  can  be  shown  to  have 
been  in  the  knowledge  of  both  parties  (/).  But  there  must 
be  some  description  of  the  property:  e.g.,  a  memorandum 
that  a  party  has  disposed  of  "his  writings"  (i.e.,  title 
deeds)  is  insufficient  ((7). 

The  estate  in  On  a  contract  for  the  sale  of  land  the  precise  interest  to 
sold  need  not  be  sold  need  not  appear  in  the  memorandum.  Unless  the 
be  mentioned,  contrary  appears,  such  contracts  are  always  assumed  .to  be 
for  the  sale  of  the  whole  of  the  vendor's  interest  and,  as 
against  the  vendor,  for  the  sale  of  the  fee  simple  free  from 
incumbnances  (/&) .  Hence,  where  the  nature  of  the  interest 
to  be  sold  does  not  appear  from  the  contract,  the  vendor 
cannot  force  the  purchaser  to  accept  (i),  nor  can  the  pur- 
chaser force  the  vendor  to  grant  (fc),  any  less  estate  than  the 
fee  simple.  But  an  agreement  by  a  vendor  to  sell  "  all  his 
estate  and  interest "  does  not  necessarily  imply  that  the 
interest  to  be  sold  is  the  fee  simple  (Z) . 

(6)  Ilaywood  v.   Cope,   (1858)  25  Beav.   140;    27  L.    J.  Ch.   468. 

(c)  Parker  v.  Tatwell,  (1858)  2  D.  &  J.  559;  27  L.  J.  Ch.  812. 

(d)  Cooper  v.  Hood,  (1858)  26  Beav.  293;   28  L.   J.  Ch.  212. 

(«)  Monro  v.  Taylor,  (1850)  8  Ha.  51;  affd.  3  M.  &  G.  713;  21  L.  J. 
Ch.  525. 

(/)  Cowley  v.   Watts,   (1853)  17  Jur.   172;   22  L.   J.  Ch.  591. 

(0)  Seagood  v.  Meale,  (1721)  Oh.  Free.  560. 
(/«)  Sec  sup.  p.  109. 

(1)  Southern  v.  JIarriman,  (1866)  14  W.  R.  487. 

(fc)  E.g.,  to  assign  a  lease:  Hughes  v.  Parker,  (1841)  8  M.  &  W.  244. 

(0  Freme  v.  Wright,  (1819)  4  Madd.  364;  Priddle  v.  Wood,  (1864)  4 
N.  R.  320;  but  it  does  imply  that  the  vendor  has  some  interest:  May  v. 
Plait,  1900,  1  Ch.  616;  69  L.  J.  Ch.  357. 
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So,  all  the  essential  terms  of  the  contract  must  be  fixed;.     Chap.  vi. 
or,  as  in  the  case  of  the  arbitration  bond,  the  means  of 
oompuLsorily  fixing  them  must  be  provided ;  and  the  Court  The  ^ritinsr 

J  must  fix  all 

will  enforce  a  contract  in  general  terms  where  the  law  can  the  terms  of 
supply  the  details  (m).  For  instance,  where  the  memo- 
randum  of  an  agreement  for  the  sale  of  a  leasehold  public- 
house  stated  that  "  the  usual  public-house  contract "  was 
to  be  entered  into,  parol  evidence  was  admitted  to  show 
what  were  the  usual  terms  of  such  a  contract,  and  specific 
performance  was  ordered  accordingly  (n).  An  agreement 
for  "a  lease"  must  specify  the  intended  duration  of  the 
term,  the  nature  of  the  reservations  (o),  and  the  date  of 
commencement  of  the  term  (p) ;  though  it  is  sufficient  if  the 
latter  can  be  ascertained  from  the  agreement  read  as  a 
whole  (g),  or  from  circumstances /referred  to  in  the  agree- 
ment (r) ;  so,  where,  on  the  sale  of  the  surface,  it  was  pro- 
vided that  a  royalty  of  6d.  per  ton  should  be  paid  for  the 
minerals,  and  that  the  same  if  not  worked  should  be  paid 
for  as  if  gotten,  the  contract  was  held  too  uncertain  in  its 
terms  to  be  enforced,  there  being  no  means  provided  for 
ascertaining  what  quantity  would  have  to  be  paid  for  (s) ; 
so,  a  stipulation  on  the  sale  of  a  foundry  that  "  a  large 
portion "  of  the  purchase-money  was  to  be  left  in  the 
business  made  the  agreement  too  uncertain  (£). 

The  form  of  conditions  of  sale  prescribed  and  published 
by  the  Lord  Chancellor  on  the  7th  August,  1925,  and  made 

(m)  Hampshire  v.  WicJcens,  (1878)  7  Ch.  D.  555;  and  see  Baumann 
v.  James,  (1868)  3  Ch.  508;  Foster  v.  Wheeler,  (1888)  38  Ch.  D.  130; 
57  L.  J.  Ch.  149,  871. 

(«)  Lucas  v.  Hall,  (1899)  W.  N.  92. 

(o)  Cox  v.  Middleman,  (1854)  2  Dr.  209,  219;  Davis  v.  Jones,  (1856) 
25  L.  J.  C.  P.  91;  Fitzmaurice  v.  Bayley,  (1860)  9  H.  L.  C.  78;  27 
L.  J.  Q.  B.  143. 

(p)  Marshall  v.  Berridge,  (1881)  19  Ch.  D.  233;  Humphery  v.  Cony- 
beare,  (1899)  80  L.  T.  40;  see  also  Sock  Portland  Co.  v.  Wilson. 
(1882)  52  L.  J.  Ch.  214;  Wyse  v.  Russell,  (1882)  11  L.  E.  lr.  173; 
White  v.  M'Mahon,  (1887)  18  L.  E.  Ir.  460. 

(0)  Re  Lander  and  Bagley,  1892,  3  Ch.  41;  61  L.  J.  Ch.  707; 
White  v.  Hay,  (1895)  72  L.  T.  281. 

(r)  Phelan  v.  Tedcastle,  (1885)  15  L.  E.  Ir.  169. 

(»)  Williamson  v.  Wootton,  (1855)  3  Dr.  210. 

(0  Cooper  v.  Hood,  (1858)  26  Beav.  293. 
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Chap.  vi.     under   the    power  (u)  given  by  s.  46  of  the  L.  P.  Act, 
60  '   '       1925,  and  made  available  for  any  contract  .for  the  sale  of 
land  entered  into  on  or  after  the  -1st  January,  1926,  is 
Contracts  by    set  put  in  an  Appendix,  infra.     It  is  important  to  bear  in 
mind,  that  in  the  case  of  contracts  made  by  correspondence, 


implied  terms  these  conditions  will  apply  to  every  contract  so  formed, 
except  so  far  as  the  same  may,  by  such  correspondence,  be 
expressly  modified  or  excluded. 

The  memo-          The  consideration,  which  is  an  essential  part  of  a  con- 

randum  must  ,    .  .  . 

state  the  con-   tract  (x),  must  appear  from  the  memorandum  (if).     Thus  a 
eideration.       receipt  for  the  deposit  has  been  held  insufficient,  because  it 

did  not  state  either  the  price  or  what  proportion  the  deposit 

bore  to  the  price  (2). 

Price  deter-  A  general  agreement  to  sell  "  at  a  fair  valuation  "  may  be 
valuation,  &c.  enforced;  and  the  Court  will,  if  necessary,  direct  a  reference 
to  ascertain  the  price  (a) ;  but  where  the  mode  of  valuation 
is  specified,  it  must  be  strictly  followed;  for  instance,  where 
the  price  is  to  be  determined  by  A.  and  B.,  or  an  umpire 
selected  by  them,  and  they  fail  to  agree  upon  the  price,  or  to 
name  an  umpire,  the  Court  can  give  no  relief  (&) .  But 


(w)  Sed  qucere  whether  there  was  power  to  prescribe  and  issue  forms 
under  the  Act  before  it  came  into  operation. 

(a;)  Re  Kharaskhoma,  §c.  Syndicate,  1897,  2  Ch.  at  p.  464;  66  L.  J. 
Ch.  675. 

(y)  Wain  v.  Warlters,  (1804)  5  East,  10. 

(z)  Blagden  v.  Bradbear,  (1806)  12  Ves.  466 ;  and  see  Clerk  v.  Wright, 
(1737)  1  Atk.  12;  Elmore  v.  Kingscote,  (1826)  5  B.  &  C.  583;  Milnes  v. 
Gery,  (1807)  14  Vee.  400,  406;  Morgan  v.  Milman,  (1853)  3  D.  M.  &  G. 
24;  22  L.  J.  Ch.  897;  Stokes  v.  Whicker,  1920,  1  Ch.  p.  417. 

(a)  Marsh  v.  Jones,  (1889)  40  Ch.  D.  563;  and  see  Milnes  v.  Gery, 
(1807)  14  Vee.  400,  407;  Lord  Lonsdale  v.  Gaskarth,  (1805)  cited  12 
Vee.  108;  Blundellv.  Brtttargh,  (1811)  17  Ves.  232;  Gregory  v.  Mighell, 
(1811)  18  Ves.  328,  334;  Pritchard  v.  Ovey,  (1820)  1  J.  &  W.  396;  Price 
v.  Anheton,  (1835)  1  Y.  &  C.  82,  441;  4  L.  J.  N.  S.  Ex.  Eq.  4; 
Morgan  v.  Milman,  (1853)  3  D.  M.  &  G.  24;  22  L.  J.  Ch.  897;  1  Dav. 
4th  ed.  523;  et  contra,  Gourlay  v.  Duke  of  Somerset,  (1815)  19  Ves. 
430;  Agar  v.  Macklew,  (1825)  2  Sim.  &  S.  418;  4  L.  J.  (0.  S.)  Ch. 
16;  Logan  v.  Le  Mesurier,  (1847)  6  Moo.  P.  C.  at  p.  132. 

(6)  Milnes  v.  Gery,  (1807)  14  Vee.  400;  and  see  Cooth  v.  Jackson, 
(1801)  6  Ves.  12,  34;  Gourlay  v.  Duke  of  Somerset,  (1815)  19  Vea.  431; 
Collins  v.  C.,  (1858)  26  Beav.  306;  28  L.  J.  Ch.  184;  Morgan  v.  Milman, 
(1853)  3  D.  M.  &  G.  24,  35;  22  L.  J.  Ch.  897;  Darbey  v.  Whitaker, 
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where  the  price  is  to  be  settled  by  arbitration,  the  Court     Chap.  VI. 
may,  in  the  cases  mentioned  in  the  Arbitration  Act,  1889,       Sect>  3> 
s.  5,  appoint  an  arbitrator,  umpire,  or  third  arbitrator.     A 
valuation  determined  in  accordance  with  the  terms  of  the 
contract  is  conclusive  in  the  absence  of  fraud  or  collusion  (c) . 
Where,  however,  it  is  not  of  the  essence  of  the  contract  that 
the  value  should  be  fixed  by  arbitration,  the  Court  may,  it 
seems,  enforce  the  agreement,  and  if  necessary  ascertain  the 
price  (d}. 

A  distinction  has  been  properly  drawn  between  an  agree-  Agreement 
ment  that  the  price  of  the  property  itself  shall  be  settled  by  tures  at  a 
a  valuation,  and  an  agreement,  upon  the  sale  of  buildings  at  valuatlon- 
a  specified  price,  that  certain  plant  and  machinery  shall  be 
taken  at  a  valuation  (e).     In  one  cass  (/),  V..-C.  Kindersley 
refused  to  enforce  specific  performance  of  a  contract  to  pur- 
chase the  lease  and  goodwill  of  a  public-house  at  a  specified 
price,  and  the  stock  iand  fixtures  at  a  valuation;   but,  in 
a   later    case,  where  the  -contract  fixed  the  price  for  the 
estate  and  provided  that  the  purchaser  should  take  certain 
furniture  and  chattels  at  a  valuation  to  be  made  by  valuers 
to    be   mutually  agreed  upon,  and  the  vendor  refused  to 
appoint   a  'valuer  or  to  complete  the  sale,  the  Court  of 
Appeal,  affirming  V.-C.  Stuart,  considered  that  the  clause 

(1857)  4  Dr.  134;  Tillettv.  Coring  Cross,  §c.  Co.,  (1859)  26  Beav.  419; 
28  L.  J.  Oh.  863;  and  see  Scott  v.  Corp.  of  Liverpool,  (1858)  3  D.  &  J. 
334,  367;  28  L.  J.  Oh.  236;  Scott  v.  Avery,  (1855)  5  H.  L.  O.  811;  25 
L.  J.  Ex.  303;  Vickers  v.  V.,  (1867)  L.  R;.  4  Eq.  529;  36  L.  J.  Oh. 
946;  Caledonian  Insurance  Co.  v.  Gilmour,  1893,  A.  C.  85;  Spurrier 
v.  Cloche,  1902,  A.  C.  446. 

(c)  Collier  v.  Mason,  (1858)  25  Beav.  200;  WeeJces  v.  Gallard,  (1869) 
21  L.  T.  655;  18  W.  R.  331;  but  ss&Parken  v.  Whitby,  (1823)  l-'Turn. 
&  R.  366. 

(d~)  Dinham  v.  Bradford,  (1869)  5  Ch.  519,  523;  Eordern  v.  E., 
1910,  A.  O.  465,  474. 

(«)  Jackson  v.  J.,  (1853)  1  Sm.  &  G.  184;  22  L.  J.  Oh.  873;  Dinham 
v.  Bradford,  sup.;  see  Cumberland  v.  Bowes,  (1854)  3  C.  L.  R.  149; 
24  L.  J.  0.  P.  46,  as  to  meaning  of  "  a  fair  valuation  "  on  contract  for 
sale  of  farming  stock. 

(/)  Darbey  v.  Whitaker,  (1857)  4  Dr.  134,  sed  gueere;  Jackson  v.  J., 
sup.,  does  not  seem  to  have  been  cited;  see  comments  on  these  cases  in 
Richardson  v.  Smith,  (1870)  L.  R.  5  Oh.  648,  652,  654;  39  L.  J.  Oh. 
877. 
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tration. 


Chap.  VI.     providing  for  the  purchase  of  the  furniture,  &c.,  was  merely 

— —  a  minor  and  subsidiary  part  of  the  agreement,  and  not,  as 

in  Darb&y  v.  Whitaker,  of  the  essence  of  the  bargain,  and 
decreed  specific  performance  of  the  contract,  except  so  far  as 
it  related  to  the  personal  chattels  (g) . 

Valuation  It  is  important  to  distinguish  a  valuation  from  an  arbitra- 

tomnXhed  tion  within  the  Arbitration  Act,  1889  (hi).  An  agreement 
for  the  price  to  be  determined  by  a  valuation  generally  does 
not  (A),  though  it  may  (i),  amount  to  a  submission  to  arbitra- 
tion. "If  it  appears  from  the  terms  of  the  agreement  by 
which  a  matter  is  submitted  to  a  person's  decision,  that  the 
intention  of  the  parties  was  that  he  should  hold  an  inquiry 
in  the  nature  of  a  judicial  inquiry,  and  hear  the  respective 
cases  of  the  parties,  and  decide  upon  evidence  laid  before 
him,  then  the  case  is  one  of  an  arbitration.  The  intention 
in  such  cases  is  that  there  shall  be  a  judicial  inquiry  worked 
out  in  a  judicial  manner.  On  the  other  hand,  there  iare 
cases  in  which  a  person  is  appointed  to  ascertain  some  matter, 
for  the  purpose  of  preventing  differences  from  arising,  not 
of  settling  them  when  they  have  'arisen,  and  where  the 
case  is  not  one  of  arbitration,  but  one  of  a  mere  valuation. 
There  may  be  cases  of  an  intermediate  kind,  where,  though 
a  person  is  appointed  to  settle  disputes  that  have  arisen, 
still  it  is  not  intended  that  he  shall  be  bound  to  hear  evidence 
and  arguments.  In  such  cases  it  may  be  difficult  to  say 
whether  he  is-  intended  to  be  an  arbitrator,  or  to  exercise 

(?)  Richardson  v.  Smith,  (1870)  L.  R.  5  Oh.  648;  39  L.  J.  Ch.  877. 
The  Court  will  in  such  a  case  compel  the  vendor  to  allow  the  valuation 
to  be  made:  Smith  v.  Peters,  (1875)  L.  R.  20  Eq.  511;  44  L.  J.  Oh. 
613. 

(A)  Collins  v.  C.,  (1858)  26  Beav.  306;  28  L.  J.  Ch.  184;  Re  Dawdy, 
(1885)  15  Q.  B.  D.  426;  54  L.  J.  Q.  B.  574;  Re  Carus-Wilson,  (1886) 
18  Q.  B.  D.  7;  66  L.  J.  Q.  B.  530;  Re  Hammond  and  Waterton,  (1890) 
62  L.  T.  808;  6  T.  L.  R.  302.  See,  too,  Leeds  v.  Burrows,  (1810) 
12  East,  1;  Re  Lee  and  Hemingway,  (1834)  15  Q.  B.  305;  3  L.  J. 
N.  8.  K.  B.  124;  Turner  v.  Goulden,  (1873)  L.  R.  9  C.  P.  57;  43 
L.  J.  C.  P.  60;  Jenkins  v.  Betham,  (1855)  24  L.  J.  C.  P.  94;  Bos  v. 
Helsham,  (1866)  L.  B.  2  Ex.  72;  36  L.  J.  Ex.  20. 

(»)  Re  Hopper,  (1867)  L.  R.  2  Q.  B.  367;  36  L.  J.  Q.  B.  97; 
Re  Anglo-Italian  Bank,  (1867)  L.  R.  2  Q.  B.  452;  Viokers  v.  V.r 
(1867)  L.  R.  4  Eq.  '529,  536;  36  L.  J.  Oh.  946;  Chambers  v.  Ooldthorpe, 
1901,  1  K.  B.  624;  70  L.  J.  K.  B.  482. 
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some   function   other   than    that  of   an  arbitrator.     Such     Chap.  VI. 

cases  must  be  determined  each  according  to  its  particular  ' 

circumstances  "  (&). 

Where  the  contract  is  to  be  found  in  a  correspondence,  as  Correspon- 
distinguished    from    a    particular    note    or    memorandum  evidence  of 
formally  signed,  the  whole  of  that  which  has  passed  between  contract, 
the  parties,  both  before  and  after  the  alleged  contract,  must 
be  taken  into  consideration  to  ascertain  whether  a  contract 
was  really  made  (#). 

Where  the  document  signed  by  the  party  charged  contains  Connected 

-p    f*  4-u  documents. 

expressions  which  may  or  may  not  refer  to  another  docu- 
ment, parol  evidence  is  admissible  to  show  what  matter  was 
referred  to  (m) .  If  it  appears  that  the  reference  is  to  a 
document,  such  document  may  be  read  with  the  document 
which  refers  to  it  to  supply  any  terms  missing  in  the 
latter  (w).  Moreover,  if  there  is  a  parol  agreement,  all  the 

(A)  Per  Lord  Esher,  M.  R.,  in  Se  Carus-Wilson  and  Greene,  (1886)  18 
Q.  B.  D.  at  p.  9;  56  L.  J.  Q.  B.  530. 

(0  Hussey  v.  Horne-Payne,  (1879)  4  A.  C.  311;  48  L.  J.  Ch.  846: 
Williams  v.  Brisco,  (1882)  22  Ch.  D.  441 ;  Bolton  Partners  v.  Lambert, 

(1889)  41  Oh.  D.  295;   58  L.  J.  Oh.   425;  Bristol,  §c.   Co.  v.   Maggs, 

(1890)  44  Oh.  D.  616;  59  L.  J.  Ch.  472;  Bellamy  v.  Debenham,  (1890) 
45  Ch.  D.  481;  1891,  1  Ch.  412;  60  L.  J.  Ch.  166. 

(m)  Ridgway  v.  Wharton,  (1837)  6  H.  L.  C.  238;  27  L.  J.  Ch.  46; 
Baumann  v.  James,  (1868)  3  Ch.  508;  Long  v.  Millar,  (1879)  4  C.  P.  D. 
450;  48  L.  J.  O.  P.  596;  Cave  v.  Hastings,  (1881)  7  Q.  B.  D.  125; 
50  L.  J.  Q.  B.  575;  Oliver  v.  Hunting,  (1890)  44  Ch.  D.  205;  59  L.  J. 
Ch.  255;  Sheers  \.  Thimberley,  (1897)  13  T.  L.  R.  451;  Dewar  v. 
Mintoft,  1912,  2  K.  B.  373;  Allsopp  v.  Orchard,  1923,  1  Oh.  323. 

(n)  Saunderson  v.  Jackson,  (1800)  2  Bos.  &  P.  238;  Blagden  v. 
Bradbear,  (1806)  12  Ves.  471;  Allen  v.  Bennet,  (1810)  3  Taun.  169; 
Western  v.  Russell,  (1814)  3  Ves.  &  B.  187;  Verlanderv.  Codd,  (1822) 
T.  &  R.  at  p.  357;  Dobell  v.  Hutchinson,  (1835)  3  Ad.  &  El.  355;  4 
L.  J.  X.  S.  K.  B.  201;  Shardlow  v.  Cotterell,  (1881)  20  Ch.  D.  90;  51 
L.  J.  Ch.  353;  Studds  v.  Watson,  (1884)  28  Ch.  D.  305;  54  L.  J.  Ch. 
626;  Wylson  v.  Dunn,  (1887)  34  Ch.  D.  569;  56  L.  J.  Ch.  855;  Stokes 
\.  Whicher,  1920,  1  Ch.  323,  411.  And  for  cases  where  the  reference 
was  held  insufficient,  see  Boydell  v.  Drummond,  (1809)  11  East,  142; 
Price  v.  Griffith,  (1851)  1  D.  M.  &  G.  80;  21  L.  J.  Ch.  78;  Jackson 
v.  Oglander,  (1865)  2  Hem.  &  M.  at  p.  472;  Peirce  v.  Corf,  (1874) 
L.  R.  9  Q.  B.  210;  43  L.  J.  Q.  B.  52;  Nene  Valley  Drainage  Com- 
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Chap.  VL 
Sect.  3. 


What  evi- 
dence admis- 
sible to 
connect 

documents. 


terms  of  which  are  found  in  one  or  other  of  the  documents, 
it. is  enough  that  such  documents  refer  to  the  same  parol 
contract,  although  they  do  not  refer  to  one  another  (o). 

If  the  document  which  it  is  sought  to  identify  is  described, 
it  is  sufficient  to  show  that  there  is  only  one  document  which 
can  answer  the  description  (p) .  If  more  than  one  document 
answers  the  description,  it  may  appear  that  one  of  them 
contains  expressions  which  show  conclusively  that  it  is  the 
one  referred  to,  in  which  case  parol  evidence  is  not  admissible 
to  prove  the  contrary.  Further,  if  the  contents  of  the 
documents  themselves  give  no  clue,  it  may  be  shown  by  parol 
evidence  that,  though  the  expressions  used  by  the  writer 
apparently  apply  to  both  documents  equally,  still  in  the 
circumstances  the  expressions  have  been  used  by  him  with 
some  meaning  other  than  their  apparent  meaning;  and  if 
this  secondary  meaning  fails  to  clear  away  the  ambiguity, 
then,  direct  evidence  of  the  writer's  intention  is  admissible 
to  show  which  of  two  documents  to  which  the  words  of 
reference  equally  apply,  is  in  fact  referred  to  (q).  It  is 
conceived  that  there  is  no  distinction  in  principle  between 
cases  where  the  document,  which  it  is  sought  to  identify,  is 
specifically  described,  as  "  my  letter  to  you  of  the  15th," 
or  where  there  is  merely  a  general  reference  to  some  previous 
negotiation  (r).  The  seme  rules  are  applicable  to  both 
cases,  the  only  difference  being  that  in  the  latter  case  it 

missioners  v.  Dunkley,  (1876)  4  Ch.  D.  1;  Kronheim  v.  Johnson,  (1877) 
7  Ch.  D.  60;  47  L.  J.  Ch.  132;  Coombs  v.  WUkes,  1891,  3  Ch.  77; 
61  L.  J.  Ch.  42;  Taylor  v.  Smith,  1893,  2  Q.  B.  65;  61  L.  J.  Q.  B. 
331;  Potter  v.  Peters,  (1895)  72  L.  T.  624;  64  L.  J.  Ch.  357. 

(o)  Studds  v.  Watson,  (1884)  28  Ch.  D.  305. 

GO  Eidgway  v.  Wharton,  (1837)  6  H.  L.  C.  238;  27  L.  J.  Ch.  46; 
Price  v.  Griffith,  (1851)  1  De  G.  M.  &  G.  80;  21  L.  J.  Ch.  78. 

(?)  Norton,  2nd  ed.  120;  and  see  Re  Eayner,  1904,  1  Ch.  p.  188. 

(r)  Verlander  v.  Codd,  (1822)  T.  &.  B.  352 ;  Greene  v.  Cramer,  (1843) 
2  Con.  &  L.  54;  Skinner  v.  M'DoualL  (1848)  2  De  G.  &  Sm.  265;  17  L.  J. 
Ch.  347;  Hamilton  v.  Terry,  (1852)  11  C.  B.  954;  21  L.  J.  C.  P.  132; 
Morgan  v.  Holford,  (1852)  1  Sm.  &  G.  101;  Alcock  v.  Delay,  (1856) 
4  El.  &  Bl.  660;  24  L.  J.  Q.  B.  68;  Warner  v.  Wellington,  (1856)  3  Dr. 
523;  Wood  v.  Scarth,  (1855)  2  K.  &  J.  33;  Skelton  v.  Cole,  (1857)  1 
D.  &  J.  587. 
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may  be  harder  to  identify  the  document,  because  there  may     Chap.  VI. 
be  a  larger  class  which  satifies  the  description. 

Where,  however,  the  ambiguity  is  apparent  on  the  face  of  Pateut 
the  document,  that  is,  the  reference  is  not  merely  inaccurate 
but  is  inconsistent,  no  evidence,  except  as  to  the  meaning  of 
the  words  employed,  is  admissible  to  show  which  document 
was  intended  (s).  For  instance,  where  the  signed  writing 
referred  to  such  of  the  clauses  contained  in  a  named  paper  as 
had  been  read  at  a  meeting  between  the  parties,  not  stating 
which  had  been  so  read,  it  was  held  bad  for  uncertainty  (£). 

Upon  a  sale  of  goods,  a  subsequent  letter  written  by 
the  purchaser,  and  containing  the  following  expressions, 
"  The  tobacco  I  want  immediately  forwarded;  I  likewise 
want  the  invoice  of  the  rice  and  other  tobacco,"  was  held  to 
be  sufficiently  connected  with  the  previous  entries  of  sale  of 
the  articles  in  the  vendor's  order  book  (w1). 

A  reference  in  a  signed  document  to  "the  agree- 
ment which  your  client  alleges  he  has  entered  into  "  has 
been  held  insufficient  (x)  ;  so,  too,  a  letter  from  an  alleged 
purchaser  inclosing  and  referring  to  a  draft  conveyance 
which  recited  that  he  had  agreed  to  purchase  land  (y). 

In  cases  of  correspondence,  if  the  original  offer  leaves  Te8ts  of 

..'.,.  ,  sufficiency 

nothing  uncertain  on  the  face  01  it  (0),  and  is  met  by  a  meases  of 


simple  acceptance,  the  treaty  is,  of  course,  concluded;  but 

if  the  original  offer  leaves  anything  to  be  settled  by  future  it  must 

arrangement,  it  is  merely  a  proposal  to  enter  into  an  agree-  contain  a 

(s)  Norton,  2nd  ed.  107,  108. 

(0  Brodie  v.  St.  Paul,  (1791)  1  Ves.  326,  333;  Clinan  v.  Cooke,  (1802) 
1  Sch.  &;  L.  p.  36;  sed  qu.  See  as  to  uncertainty  where  there  has  been 
part  performance,  Vouillon  v.  States,  (1856)  2  Jur.  N.  S.  845;  25 
L.  J.  Ch.  875. 

(u)  Allen  v.  Bennet,  (1810)  3  Taun.   169. 

(x)  Jackson  v.  Oglander,  (1865)  2  H.  &  M.  465;  see,  too,  Skelton 
v.  Cole,  (1857)  1  D.  &  J.  587,  and  sup.  pp.  211,  212. 

(jr)  Munday  v.  Asprey,  (1880)  13  Oh.  D.  855;  49  L.  J.  Ch.  216. 

(z)  Honeyman  v.  Marryat,  (1857)  6  H.  L.  O.  112;   26  L.  J.  Ch.  619. 
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Chap.  VI.     ment  (a) .     So,  if  the  reply  be  either  more  or  le&s  than  a 

— — —  simple  acceptance,  the  variation,  unless  immaterial  (6),  must 

pa?tieTta°the    **  a0060^  to  DJ  the  original  proposer  (c).     In  fact,  there 

same  terms,      will  be  no  contract,  until  -there  is,  upon  the  face  of  the 

correspondence,  "  a  clear  accession  on  both  sides  to  one  and 

the  same  set  of  terms  "  (<$). 

What  is  apparently  an  acceptance  of  an  offer  may  turn 
out  to  be  merely  an  offer  made  in  consequence  of  a  statement 
of  willingness  to  treat.  The  whole  correspondence  must  be 
looked  at.  Two  letters  taken  by  themselves  may  appear 
to  amount  to  a  contract,  but  when  taken  in  conjunction 
with  the  earlier  and  later  letters  it  may  be  inferred  that 
the  matter  has-  not  passed  beyond  the  stage  of  negotia- 
tions^). "You  must  not  at  one  particular  time  draw  a 
line  and  say,  '  We  will  look  ait  the  letters  up  to  this  point 
and  find  in  them  a  contract  or  not,  but  we  will  look  at 
nothing  beyond '  '  (/) . 

Where,  on  Where,  however,  there  is  a  simple  acceptance  of  an  offer 

acceptance,  to  purchase,  accompanied  by  a  proposal  that  the  acceptor 

a  formal  desires  that  the  arrangement  should  be  put  into  some  more 

required.  formal  terms,  the  mere  reference  to  such  a  proposal  will  not 


(fl)  Chinnock  v.  Marchioness  of  Ely,  (1865)  4  D.  J.  &  S.  638: 
Rummens  v.  Robins,  (1865)  3  D.  J.  &  S.  88;  Wood  v.  Midgley,  (1854) 
5  D.  M.  &  G.  41;  23  L.  J.  Ch.  553;  Goodall  v.  Harding,  (1885)  52 
L.  T.  126;  Syer  v.  Alder,  (1898)  14  T.  L.  R.  550. 

(d)  Clive  v.  Beaumont,  (1847)  1  De  G.  &  S.  397;  Gibbins  v.  North 
Ea9t  Metropolitan  Asylum  District,  (1847)  11  Beav.  1;  17  L.  J.  Ch.  5; 
Simpson  v.  Hughes,  (1896)  66  L.  J.  Oh.  143,  334. 

(o)  Holland  v.  Eyre,  (1825)  2  Sim.  &  St.  194;  Smith  v.  Surman, 
(1829)  9  B.  &  O.  569;  7  L.  J.  (0.  S.)  K.  B.  296;  Ileyu-ard  v.  Barnes, 
(1854)  23  L.  T.  (0.  S.)  68;  Ball  v.  Bridges,  (1874)  22  W.  B.  552; 
South  Helton  Coal  Co.  v.  Haswell  $  Co.,  1898,  1  Ch.  465;  67  L.  J. 
Oh.  238. 

00  Thomas  v.  Blackman,  (1844)  1  Coll.  312;  and  see  Cowley  v. 
Watts,  (1853)  17  Jur.  172;  22  L.  J.  Oh.  591;  Cheveley  v.  Fuller,  (1853) 
13  0.  B.  122. 

(c)  Hussey  v.  Home-Payne,  (1879)  4  A.  C.  311;  48  L.  J.  Ch.  846: 
May  v.  Thomson,  (1882)  20  Ch.  D.  705;  51  L.  J.  Ch.  917;  Bristol,  $c. 
Aerated  Bread  Co.  v.  Maggs,  (1890)  44  Ch.  D.  616;  Bellamy  v.  Deben- 
ham,  (1890)  45  Ch.  D.  481 ;  1891,  1  Ch.  p.  419. 

(/)  Per  Lord  Cairns,  4  A.  C.  p.  316. 
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prevent  the  Court  from  enforcing  the  final  agreement  so  Chap.  VI. 
arrived  at  (g] .  A  signed  agreement,  which  contained  all  the  - 
terms  of  the  contract,  was  held  not  to  be  conditional  merely 
because  it  was  sent,  with  the  consent  of  the  other  party,  to  a 
solicitor  as  instructions  for  the  preparation  of  a  more  formal 
instrument  (/&).  So,  also,  the  contract  was  .held  uncon- 
ditional where  the  memorandum  was  headed  "  rough  draft," 
and  it  was  admitted  by  both  parties  that  they  intended  a 
more  formal  agreement  to  be  prepared  (i).  But  if  the 
stipulation  as  to  a  formal  contract  is  a  term  of  the  assent, 
leaving  it  open  to  the  acceptor  or  his  solicitor  to  qualify 
the  assent  in  any  way,  there  is  no  final  agreement  (&). 

It  is  very  common  for  an  acceptance  by  letter  to  be  made 
"subject  to  a  formal  contract  being  drawn  up."  Such  an 
acceptance  is  incomplete.  "  Where  you  have  a  proposal  or 
agreement  expressed  to  be  subject  to  a  formal  contract  being 
prepared,  it  means  what  it  says;  it  is  subject  to  and  depen- 
dent upon  a  formal  contract  being  prepared  "  (Z) .  So,  where 
the  proposed  purchaser  of  a  leasehold  house  qualified  her 
letter  of  acceptance  by  requiring  that  her  solicitors  should 
"  approve  the  title  to  and  covenants  contained  in  the  lease, 
the  title  from  the  freeholder  and  the  form  of  contract," 
it  was  held  that  there  was  no  contract  (m).  And  whene 
a  purchaser  offered  to  purchase  freehold  property  "  subject 
to  title  and  contract,"  and  all  material  terms  (as  the  pur- 

(y)  Per  Sir  G.  Jeesel,  M.  E.,  in  Crossley  v.  Maycock,  (1874)  18  Eq. 
180,  181;  43  L.  J.  Oh.  379;  approved  in  Bolton  Partners  v.  Lambert, 
(1889)  41  Oh.  D.  295;  58  L.  J.  Oh.  425;  and  see  judgment  of  Lord 
Westbury  in  Chinnock  v.  Marchioness  of  Ely,  (1865)  4  D.  J.  &  S. 
645;  Bonnewell  v.  Jenkins,  (1877)  8  Oh.  D.  70;  47  L.  J.  Oh.  758. 

(h)  Fowle  v.  Freeman,  (1804)  9  Ves.  351 ;  Morgan  v.  Holford,  (1852) 
1  Sm.  &  G.  101;  and  see  Gibbins  v.  N.  E.  Metr.  Asylum,  (1847)  11 
Beav.  1;  17  L.  J.  Oh.  5;  Card  v.  J  affray,  (1805)  2  Sch.  &  L.  374. 

(t)  Gray  v.  Smith,  (1889)  43  Oh.  D.  208;  58  L.  J.  Oh.  803; 
59  ib.  145. 

(&)  Winn  v.  Bull,  (1877)  7  Oh.  D.  32;  47  L.  J.  Oh.  139;  Hawkes- 
worth  v.  Chaff ey,  (1886)  54  L.  T.  72;  Crossley  v.  Maycock,  (1874) 
18  Eq.  180. 

(Z)  Per  Jessel,  M.  E.,  in  Winn  v.  Bull,  (1877)  7  Ch.  D.  p.  32;  and 
see  H awkesworth  v.  Chaffey,  sup. 

(w)  Von  Hatzfeldt-Windenburg  v.  Alexander,  1912,  1   Oh.   284. 
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Chap.  VI.     chaser  alleged)  were  subsequently  agreed  at  an  interview 

LJ and  by  letters,  and  were  embodied  by  the  purchaser  in  a 

draft  contract  which  the  vendor  returned  with  a  note  "  It 
seems  to  be  all  in  order,"  it  was  held  that  there  was  no 
enforceable  contract,  the  intention  being  that  a  formal 
contract  should  be  executed  (n).  In  ChUlingworth  v. 
Esche  (<?)  the  plaintiffs  agreed  to  purchase  certain  freehold 
land  for  4,800?.  "subject  to  a  proper  contract  to  be  pre- 
pared by  the -vendor's  solicitors  "  and  acknowledged  having 
paid  240Z.  "  as  deposit  and  in  part  payment  of  the  pur- 
chase-money," and  fixed  the  date  for  completion  and  the 
vendor  signed  a  receipt  for  the  deposit  and  confirmed  the 
sale.  A  proper  contract  was  afterwards  prepared  by  the 
vendors'  solicitors  approved  by  the  purchasers'  solicitors,  and 
executed  by  the  vendor.  The  purchaser  refused  to  sign  and 
claimed  repayment  of  the  deposit.  It  was  held  that  there 
was  no  concluded  contract  and  that  the  purchasers  were 
entitled  to  recover  the  deposit  (p). 

A  written  An  offer  in  writing  may  be  accepted  by  parol,  or  by  the 

offer  may  be  J    .    .„  J   *.    .     '  *       . 

ptedby  acts  of  the  other  party;  and  if  the  proposal  in  writing  is 
signed  by  the  party  charged,  and  there  is  a  parol  acceptance 
by  the  party  to  whom  it  is  made,  there  is  a  sufficient 
memorandum  within  the  statute  (q) .  Where  a  written 
offer  contains  a  stipulation  that  acceptance  must  be  made 
within  a  limited  time,  such  a  stipulation  may  be  waived 
by  parol  (r) .  Verbal  acceptance  of  one  of  two  alternatives 
contained  in  a  written  offer  is  sufficient,  provided  the 
acceptance  clearly  indicates  which  offer  is  accepted  (s) .  But 
where  a  statute  requires  a  contract  to  be  in  writing,  and 
not  merely  evidenced  by  writing,  which  is  all  that  the  Statute 

(»)  Coope  v.  Ridout,  1920,  2  Ch.  411;  1921,  1  Ch.  291;  and  see 
Rossdale  \.  Denny,  (1921)  1  Oh.  57. 

(o)  1924,  1  Oh.  97. 

(?)  See   also  Lockett  v.   Norman-Wright,  1925,  Ch.  56. 

(?)  L.  P.  Act,  1925,  s.  40,  taking  the  place  of  s.  4  of  the  Statute 
of  Frauds;  Seuss  v.  PicJcsley,  (1866)  L.  R.  1  Ex.  342;  35  L.  J.  Ex. 
218;  and  see  Warner  v.  Willington,  (1856)  3  Dr.  523;  25  L.  J.  Ch. 
662. 

(r)  Morrell  v.  Studd,  1913,  2  Ch.  648. 

(»)  Lever  v,  Koffler,  1901,  1  Ch.  543;   70  L.  J.  Ch.  395. 
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of  Frauds  (£)  required,  a  parol  acceptance  is  not  sufficient,     Chap.  VI. 
because  t 
offer  (w). 


because  the  acceptance   is   as  much  the  contract  as  is  the 


It  has  been  held  that  conditions  of  sale  used  at  the  putting  Conditions 
up  of  an  estate  by  auction,  cannot  be  considered  as  impliedly  whether 


incorporated  with  an  unconditional  offer  by  letter  to  purchase  jmpli 

,  ,    ,    incorporated 

the  property,  subsequently  made  by  a  person  who  attended  in  contract. 
the  auction  (or)  ;  but  the  case  is  different,  for  the  purpose  of 
defence  in  Equity,  where  the  parol  negotiation  has  proceeded 
upon  the  footing  of  the  conditions  (#)  .  And  under  s.  46 
of  the  L.  P.  Act,  1925,  the  form  of  conditions  of  sale 
prescribed  by  the  Lord  Chancellor  applies  to  contracts  by 
correspondence,  subject  to  any  contrary  intention  expressed 
in  such  correspondence. 

An    original    offer,  or,  it  is  conceived,  any    subsequent  Offer  may  be 
proposal  which  does  not  amount  to  a  simple  acceptance  of  the  before 
terms  of  the  other  party,  may  be  withdrawn  or  varied  (z)  accepta°<*. 
at  any  time  before  it  is  accepted;  even  though  the  offerer 
names  a  time  within  which  the  offer  may  be  accepted  and 
such  time  has  not  elapsed  (a)  .     An  offer  is  revoked  by  the 
death  or  bankruptcy  of  the  proposer  before  acceptance  (|&)  ;; 
and,   if    rejected,    either    by  an    express  refusal,  whether  If  rejected, 

.  i    i  /   N  j  •   ,-  vu  &c.,  it  ceases 

written  or  verbal  (c),  or  a  proposed  variation  either  as  to  to  be  binding. 
time  for  giving  possession,  or  price,  or  payment  of  deposit, 
or  it  is-  conceived,  in  any  other  particular,  it  at  once  ceases 

(0  Now  s.  40  of  L.  P.  Act,  1925. 

(«)  Re  New  EberJiardt  Co.,  (1889)  43  Ch.  D.  118;    59  L.  J.  Oh.  73. 

(a;)  Cowley   v.    Watts,    (1863)   17   Jur.    172;    22  L.    J.   Ch.    591. 

(y)  See  Ogttvie  v.  Foljambe,  (1817)  3  Mer.  53. 

(z)  Honeyman  v.  Marryat,  (1857)  6  H.  L.  C.  112;  26  L.  J.  Ch.  619; 
Chinnock  v.  Marchioness  of  Ely,  (1865)  4  D.  J.  &  S.  645. 

(a)  Boutledge  v.  Grant,  (1828)  4  Bing.  653;  6  L.  J.  (0.  S.)  C.  P. 
166;  Martin  v.  Mitchell,  (1820)  2  J.  &  W.  428;  Lucas  \.  James,  (1849) 
7  Ha.  410;  18  L.  J.  Ch.  329;  Dickinson  v.  Dodds,  (1876)  2  Ch.  D. 
463;  45  L.  J.  Ch.  777;  Bristol,  §c.  Co.  v.  Maggs,  (1890)  44  Ch.  D. 
616;  59  L.  J.  Oh.  472. 

(6)  Meynell  v.  Surtees,  (1854)  3  Sm.  &  G.  101;    25  L.  J.  Ch.  257. 

(c)  Sheffield  Canal  Co.  v.  Sheffield  S.  Co.,  (1843)  3  Railw.  C.  121  ; 
12  L.  J.  Oh.  376;  Honeyman  v.  Marryat,  (1857)  6  H.  L.  C.  112; 
26  L.  J.  Ch.  619. 
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Chap.  VI.     to  be  binding  (d},  though  a  mere  request  for  the  modification 
_  U  _  of  the  terms  of  an  offer  does  not  necessarily  amount  to  a 
refusal,  so  as  to  entitle  the  offerer  to  consider    his    offer 
Must  be          thereby  rejected  ('«).     Where  no  time  is  named  for  accept- 
ance,    the   acceptance    must  be  given  within  a  reasonable 


reasonable         time  (if). 
time. 

Formal  notice  of  withdrawal  of  an  offer  is  not  necessary  ; 
it  is  sufficient  if  the  person  to  whom  it  is  made  has  actual 
knowledge  (g]  that  the  person  who  made  it  has  done  some 
act  inconsistent  with  the  continuance  of  the  offer,  such  as 
selling  the  property  to  a  third  person  (Tii)  . 

Parol  evidence  Though  where  an  agreement  is  signed  animo  contrahendi, 
prov(Tthat  the  parol  evidence  is  not  admissible  to  vary  its  terms,  yet  such 
agreement  evidence  may  be  admitted  to  show  that  the  signature  was 

was  con- 

ditional.          merely  conditional,  and  that  the  agreement  was  intended  to 

operate  only  on  the  happening  of  certain  contingencies  (i)  . 

Clerical  error.       Any  error,  obviously  clerical,  in  an  agreement,  will  be 
corrected  by  the  Courts  (Tr). 

(d)  Routledge  v.  Grant,  (1828)  4  Bing.  653;  6  L.  J.  (0.  S.)  O.  P. 
166;  Hyde  v.  Wrench,  (1840)  3  Beav.  334;  Thornbury  v.  Sevill,  (1842) 
1  Y.  &  C.  C.  O.  554. 

(e)  Stevenson  v.  McLean,  (1880)  5  Q.  B.  D.  346;  49  L.  J.  Q.  B.  701. 
(/)  Kennedy  v.  Lee,  (1817)  3  Mer.  at  p.  454;  Thornbury  v.  Bevttl, 

(1842)  1  Y.  &  tJ.  C.  C.  554,  563;  Williams  v.  W.,  (1853)  17  Beav. 
213;  and  see  Powers  v.  Fowler,  (1855)  4  El.  &  Bl.  at  p.  519;  Meynell 
v.  Surtees,  (1854)  3  Sm.  &  G.  101;  25  L.  J.  Oh.  257. 

(?)  Byrne  v.  Van  Tienhoven,  (1880)  5  C.  P.  D.  344;  49  L.  J.  C.  P. 
316;  Henthorn  v.  Fraser,  1892,  2  Ch.  27;  61  L.  J.  Ch.  373;  Dickinson 
v.  Dodds,  inf.;  Cartwright  v.  Hoogstoel,  (1911)  105  L.  T.  628. 

(A)  Dickinson  v.  Dodds,  (1876)  2  Oh.  D.  463,  472,  474;  45  L.  J. 
Ch.  777;  Cartwright  v.  Hoogstoel,  sup.;  and  cf.  Stevenson  v.  McLean, 
(1880)  5  Q.  B.  D.  346;  Byrne  v.  Van  Tienhoven  $  Co.,  sup. 

(0  Pym  v.  Campbell,  (1856)  6  El.  &.  Bl.  370;  25  L.  J.  Q.  B.  277; 
Wake  v.  Harrop,  (1861)  7  Jur.  N.  S.  710;  8  ib.  845;  31  L.  J.  Ex. 
451;  Pattle  v.  Hornibrook,  1897,  1  Oh.  25;  66  L.  J.  Ch.  144. 

(*)  See  Wilson  v.  W.,  (1854)  5  H.  L.  O.  40;  23  L.  J.  Ch.  697;  Hart 
v.  Tulk,  (1852)  2  D.  M.  &  G.  300;  18  L.  J.  Ch.  162. 
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(4)  The  signature.  Chap.  vi. 


A  party  signing  an  agreement  is  primd  facie  bound  by  it,  signat 
though  it  is  not  signed  by  the  other  party  (Z)  ;  but  if  only 


one  is  bound,  he  may,  it  seems,  require  the  other  to  signify  in  sufficient. 
writing  his  assent  to  or  dissent  from  the  contract;  and  unless  other  party 
this  is  acceded  to,  he  may  himself  rescind  it  (m)  .     Evidence 
is  admissible  to  show  that  an  agent  intended  to  sign  in  his 
own  right  as  well  as  on  behalf  of  his  principal,  provided  that 
it  does  not  actually  contradict  the  document  (ri)  . 

A  signature  printed,  or  stamped  (o),  instead  of  written,  or  What 
by  initials  (p.)  or  mark  (#),  may  be  binding;   but  a  letter 


written  by  the  purchaser  on  the  vendor  s  paper,  stamped  within 

•.a.    2.-L  j      >  Ti         L   v    J  *.u  I  Statute  of 

with  the  vendor  s  name,   will  not   bind  the  vendor  unless,  Frauds, 
perhaps,  it  is  written  at  the  vendor's  dictation  (r] ;   and  a 
mere  description,  though  it  satisfactorily  identify  the  party, 
e.g.}  "your  affectionate  mother,"  subscribed    to    a   letter 
addressed  to  the  son,  with  his  name  and  address  in  full, 

(0  Seton  v.  Blade,  (1802)  7  Ves.  265;  2  Wh.  &  T.  L.  C.  9th  ed.  425; 
Field  v.  Boland,  (1837)  1  D.  &  Wai.  37;  Sug.  14th  ed.  129;  Lay- 
tJioarp  v.  Bryant,  (1836)  2  Bing.  N.  C.  735;  5  L.  J.  N.  S.  C.  P.  217; 
Fowle  v.  Freeman,  (1803)  9  Ves.  354;  Western  v.  Russell,  (1814) 
3  V.  &  B.  187,  192;  Owen  v.  Thomas,  (1834)  3  M.  &  K.  353;  3  L.  J. 
N.  S.  Oh.  205. 

(m)  Martin  v.  Mitchell,  (1820)  2  J.  &  W.  p.  428;  see  Lord  Ormond  v. 
Anderson,  (1813)  2  B.  &  B.  371;  and  Williams  v.  W.,  (1853)  17  Beav. 
213,  216. 

(n)  Young  v.  Schuler,  (1883)  11  Q.  B.  D.  651;    49  L.  T.  546. 

(o)  Saunderson  v.  Jackson,  (1800)  2  B.  &  P.  238;  3  Esp.  180; 
Schneider  \.  Norris,  (1813)  2  M.  &  S.  286;  Bennett  v.  Brumfitt,  (1867) 
L.  E.  3  O.  P.  28;  37  L.  J.  C.  P.  25;  Reg.  v.  Cowper,  (1890)  24 
Q.  B.  D.  60;  ib.  533;  59  L.  J.  Q.  B.  265;  Jones  v.  Joyner,  (1900)  82 
L.  T.  768;  Tourret  v.  Cripps,  (1879)  48  L.  J.  Ch.  567;  27  W.  E. 
706;  Smith  v.  Brentnell,  (1888)  W.  N.  69. 

(ja)  Phillimore  v.  Barry,  (1808)  1  Camp.  513;  Sweet  v.  Lee,  (1842) 
3  Man.  &  G.  452;  5  Jur.  1134;  and  see  Blore  v.  Button,  (1816)  3  Her. 
245;  Chichester  v.  Coftft,  (1866)  14  L.  T.  N.  S.  433. 

(?)  Baker  v.  Dening,  (1838)  7  L.  J.  N.  S.  Q.  B.  137;  2  Jur.  775; 
and  see  Hyde  v.  Johnson,  (1836)  5  L.  J.  N.  S.  O.  P.  29;  3  Sc.  289. 

(r)  Hucklesby  v.  Hook,  (1900)  W.  N.  45;  82  L.  T.  117;  and  see 
Brooks  v.  Billingham,  (1912)  56  Sol.  Jo.  503. 


234 


THE  AGREEMENT. 


Chap.  VI. 
Sect.  4. 


Signature  to 
instructions 
for  telegram. 


Signature 
by  agent. 


Signature 
not  neces- 
sarily placed 
at  end  of 
agreement. 


is  insufficient  as  a  signature  (s).    The  statute  did  not  apply 
to  a  deed  (t)  until  1926. 

Where  at  an  auction  two  successive  lots  were  knocked  down 
to  the  same  purchaser,  and  the  auctioneer  signed  the  pur- 
chaser's name  opposite  the  first  lot,  and  wrote  "do."  opposite 
the  second,  this  was  held  a  sufficient  signature  (u} .  The 
signature  by  a  principal  (x]  or  his  agent  («/)  to  the  instruc- 
tions for  a  telegram  may  be  a  sufficient  signature  within 
the  statute. 

And  a  signature  in  the  name  of  an  agent  will  bind  the 
principal  if  the  agency  is  established  (z) ;  but  the  evidence  of 
the  alleged  agent,  if  it  goes*  to  impeach  the  validity  of  his 
authority,  will  be  received  with  jealousy  (a). 

The  signature  to  formal  agreements  is,  except  in  the  case 
of  the  Crown,  usually  found  at  the  end  of  the  document;  but 
the  statute  requires  only  a  signing  and  not  a  subscribing; 
and  the  signature  may,  as  in  the  case  of  a  letter  or  agree- 
ment in  the  third  person,  be  inserted  in  the  beginning  or 
any  other  part  of  the  instrument,  if  inserted  so  as,  in 
effect,  to  authenticate  the  entire  document,  and  not  to  be 
exclusively  applicable  to  particular  portions  (6) .  In  other 
words,  it  is  sufficient  if  the  signature  is  so  placed  as  to 
show  that  it  was  intended  to  relate  to  the  whole  instru- 


(s)  Selby  v.  S.,  (1816)  3  Mer.  2;  and  see  Skelton  v.  Cole,  (1858)  1 
D.  &  J.  587. 

(0  Cherry  v.  Heming,  (1849)  4  Ex.  631,  636.  But  now  L.  P.  Act, 
1925,  8.  73. 

(u)  Reynolds  v.  Hooper,  (1902)  19  T.  L.  E.  33. 

(*)  Godwin  v.  Francis,  (1870)  L.  R.  5  O.  P.  295;  39  L.  J.  C.  P. 
121;  and  see  Harvey  v.  Facey,  1893,  A.  C.  552;  62  L.  J.  P.  C.  127. 

(y)  McBlaine  v.  Cross,  (1871)  25  L.  T.  804. 

(z)  See  Rosenbaum  v.  Belson,  1900,  2  Ch.  267;  69  L.  J.  Ch.  569; 
Daniels  v.  Trefusis,  1914,  1  Oh.  788;  Keen  v.  Mear,  1920,  2  Ch.  574. 

(a)  Howard  v.  Braithwaite,  (1812)  1  V.  &  B.  202,   209. 

(6)  Saunderson  v.  Jackson,  (1800)  2  B.  &  P.  238;  3  Esp.  180;  Morison 
v.  Tumour,  (1811)  18  Ves.  175;  Western  v.  Russell,  (1814)  3  V.  &  B. 
187;  Ogllrie  v.  Foljambe,  (1816)  3  Mer.  53;  Propert  v.  Parker,  (1830) 
1  E.  &  M.  625;  Bleakley  v.  Smith,  (1840)  11  Si.  150;  Lobb  v.  Stanley, 
(1844)  5  Q.  B.  574;  13  L.  J.  Q.  B.  117;  Stokes  v.  Moore,  (1786)  1  Cox, 
219;  Sug.  14th  ed.  135;  Evans  v.  Hoare,  1892,  1  Q.  B.  593;  61  L.  J. 
Q.  B.  470. 
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ment(c);    and    this  according  to  some  authorities,  is  the     Chap.  VI. 
ca&e,  it  seems,  although  (in  the  case  of  an  agreement  in 


the  third  person)  a  place  is  left  for  signature  at  the  bottom,  Effect  of 

i  i  /•  -.^        TTTI  leaving  blank 

in   the    usual    way  (a).     Where,   however,    the   agreement  for  signature. 

contained  the  names  of  the  parties  in  the  commencement, 

and    concluded    with  the  words,  "as  witness  our  hands," 

without  being  followed  by  any  name  or  signature,  it  was 

held  that  there  was  not  a  sufficient  signature  (e).     So,  where 

A.,  intending  to  marry  B.,  wrote  a  paper  commencing,  "In  Where  the 

the  event  of  a  marriage  between  the  undermentioned  parties,  inserted  in 

the  following  conditions',  as  a  basis  for  a  marriage  settlement,  *     a^ee^ 

are  mutually  agreed  upon;  "  and  then  followed  the  terms  of  ment. 

a  proposed  settlement,  but  the  name  of  neither  party  was 

signed  to  the  memorandum,  it  was  held  that  A.'s  namje. 

occurring  in  particular  portions  of  the  instrument,  could  not. 

by  force  of  the  words  "  undermentioned  parties  "  be  fastened 

on  to  the  introductory  words,  so  as  to  constitute  a  sufficient 

signature  (/) .     The  purchaser's  signature  on  the  back  of  the 

printed  particulars  (gr),  or  in  a  column  left  blank  in  them  for 

that  purpose,  may  be  sufficient  (h} . 

Although  a   principal   or    his   agent   signs  merely  as  a  Party  bound 
witness,  he  may  be  bound,  if  the  signature  amounts  to  an 
acknowledgment  of   the  existence  of  the  agreement;   e.g., 
"witness  A.  B."  (i):  but  where  a  person,    whose    formal  but  not  as 
signature  would  bind  the  vendor,  merely  ,attests  the  exe- 
cution  of  the  agreement  by  the  purchaser,  this  attestation 

(c)  Per  Lord  Westbury,  in  Caton  \.   C.,   (1867)  L.   E.  2  H.  L.  at 
p.  143;  36  L.  J.  Oh.  886;   Evans  v.   Hoare,  sup. 

(d)  Saunderson  v.  Jackson,  (1800)  2  B.  &  P.  239;   3  Esp.  180. 

(e)  Hubert  v.  Treherne,  (1842)  3  Man.  &  G.  743;   Hubert  v.  Turner, 
(1842)  4  Sc.  N.  E.  486;   6  Jur.  194;    cf.  R.  v.  Tart,  (1859)  28  L.  J. 
Q.  B.  173;  5  Jur.  N.  S.  679. 

(/)  Caton  v.  C.,  (1867)  L.  E.  2  H.  L.   127;  36  L.  J.  Ch.  886. 

(g~)  See  and  consider  iHodgson  \.  Le  Bret,  (1808)  1  Camp.  233; 
PMllimore  v.  Barry,  (1808)  ib.  513;  and  as  to  bought  and  sold  goods, 
Goom  v.  Aflalo,  (1826)  6  B.  &  C.  117;  9  D.  &  E.  148;  and  Sieve- 
wright  v.  Archibald,  (1851)  17  Q.  B.  at  p.  124;  20  L.  J.  Q.  B.  529. 

(A)  Emmerson  v.   Heelis,    (1809)   2  Taun.   38. 

(0  Weljord  v.  Beezely,  (1747)  3  Atk.  503;  1  Ves.  sen.  6;  Coles  v. 
Trecothick,  (1803)  9  Ves.  234,  251;  1  Sm.  233;  Wallace  \.  Roe,  (1903) 
1  Ir.  E.  32;  see  Symons  v.  S.,  (1821)  6  Mad.  207. 
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Chap.  VI. 
Sect.  4. 


Signed 
document 
approving 
terms  of 
agreement 
when  suffi- 
cient. 


Sufficiency  a 
question  of 
evidence. 


Approval  of 
draft  agree- 
ment or 
conveyance, 
whether 
sufficient. 


is  insufficient  (fc).  The  question  whether  a  person  has 
signed  his  name,  and  if  so  for  what  purpose,  is  one  of 
evidence,  and  any  evidence  which  does  not  contradict  the 
document  is  admissible  (I) . 

A  party  to  the  contract  may,  by  signing  a  document 
subsequent  to  that  containing  the  terms  ,of  the  contract, 
recognise  the  contract  in  the  way  required  by  the  statute. 
It  is  not  essential  that  the  document  containing  the  terms 
should  be  signed  (m) :  a  signature  to  a  document  which 
contains  the  terms  of  a  contract  is  sufficient  to  satisfy  the 
statute  though  put  olio  intuitu  and  not  in  order  to  attest 
and  verify  the  contract  (ri) .  It  is  not  a  question  of  inten- 
tion, but  of  evidence,  under  the  hand  of  one  of  the  parties, 
that  he  has  entered  into  the  contract;  and  any  document 
signed  by  him  and  containing  the  terms  of  the  contract 
is  sufficient  for  that  purpose  (o) .  If  reliance  is  placed  on 
the  signature  of  an  agent,  all  that  it  is  necessary  to  show 
to  satisfy  the  statute  is  that  the  agent  signing  was 
"thereunto  lawfully  authorised  ",(p). 

The  written  approval  by  a  professional  agent  of  a  draft 
agreement  or  draft  conveyance  which  cites  the  agreement  has 
been  held  insufficient  (q) .  The  question  turns  entirely  upon 

(*)  Gosbell  v.  Archer,  (1835)  2  A.  &  E.  500;  4  L.  J.  N.  S.  K.  B.  78. 

(0  Young  v.  Schuler,  (1883)  11  Q.  B.  D.  651;  49  L.  T.  546;  Dyas 
v.  Stafford,  (1882)  9  L.  E.  Ir.  520;  Smith,  v.  Webster,  (1876)  3  Oh.  D. 
49;  45  L.  J.  Oh.  528;  Griffiths  Cycle  Corp.  v.  Humber  Co.,  1899,  2 
Q.  B.  414;  68  L.  J.  Q.  B.  959. 

(»»)  Filby  \.  Hounsell,  1896,  2  Oh.  737;  65  L.  J.  Oh.  852;  Griffiths 
Cycle  Corp.  v.  Humber  Co.,  1899,  2  Q.  B.  414;  68  L.  J.  Q.  B.  959. 
See  Lovesey  v.  Palmer,  1916,  2  Oh.  233,  244. 

(»)  Griffiths  Cycle  Corp.  v.  Humber  Co.,  sup. ;  Daniels  v.  Trefttsis, 
1914,  1  Oh.  788. 

(o)  Re  Hoyle,  1893,  1  Oh.  84,  99;  62  L.  J.  Oh.  182. 

(p")  Griffiths  Cycle  Corp.  v.  Humber  Co.,  sup. ;  and  cf .  Hambro  v. 
Burnand,  1904,  2  K.  B.  10;  73  L.  J.  K.  B.  669. 

(?)  See  Sug.  14th  ed.  140;  Lady  Thynne  v.  Earl  of  Glengall,  2 
H.  L.  O.  131;  12  Jar.  805;  Lord  Townshend  v.  Bishop  of  Nonoich, 
(1821)  1  Bop.  H.  &  W.  308,  n. ;  Jackson  v.  Oglander,  (1865)  2  H.  & 
M.  472;  13  L.  T.  16;  Smith  v.  Webster,  (1876)  3  Oh.  D.  49;  45 
L.  J.  Oh.  628;  Forster  v.  Rowland,  (1861)  7  H.  &  N.  103;  30  L.  J. 
Ex.  396;  Bowen  v.  Due  d'Orleans,  (1900)  16  T.  L.  R.  226.  But  see 
Daniels  v.  Trefusis,  sup. 
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the  agent's  authority.  In  Smith  v.  Webster  (r),  the  defen-  Chap.  VI. 
dant  having  entered  into  a  verbal  contract  for  sale,  instructed  w  ' 
his  solicitor  to  "prepare  an  agreement,"  that  is,  to  prepare 
the  draft  of  a  formal  contract.  It  was  held  that  this  did 
not  authorise  the  solicitor  in  signing  a  memorandum  within 
the  Statute, of  Frauds.  But  in  Daniels  v.  Trefusis(s}, 
the  defendant's  solicitors  were  instructed  to  forward  to  the 
plaintiff's  solicitors  certain  documents,  and  although  it  was 
not  contemplated  that  the  effect  would  be  to  create  a 
memorandum  within  the  statute,  this  did  not  prevent  the 
legal  consequences  from  operating — or,  as  Sargant,  J.,  put 
it  (£),  "the  unintentional  by-product  of  satisfying  the 
Statute  of  Frauds."  Again,  in  North  v.  Loomes  (w),  a 
verbal  contract  for  sale  was  come  to  and  an  imperfect  memo- 
randum signed  by  the  parties,  which  the  purchaser  handed 
to  his  solicitor  telling  him  to  "carry  out  the  agreement." 
A  letter  afterwards  written  by  the  purchaser's  solicitor  to 
the  vendor's  solicitor,  taken  in  conjunction  with  the 
above  memorandum,  was  held  to  be  a  sufficient  note  or 
memorandum  within  the  statute.  So  also,  where  a  verbal 
agreement  for  a  lease  was  entered  into  and  a  draft  lease 
approved  by  the  respective  solicitors,  and  the  lessee's  solicitor 
having  prepared  engrossments  of  lease  and  counterpart 
forwarded,  with  a  letter,  the  engrossment  of  the  lease  to 
the  lessor's  solicitor,  it  was  held  that  the  letter  of  the  lessee's 
solicitor,  with  the  engrossment  to  which  it  referred,  con- 
stituted a  sufficient  memorandum  (#) . 

The  alteration  of  the  draft  conveyance  by  one    of    the  Alteration  of 
parties  has  been  held  insufficient  (y ) .     In  Ithel  v .  Potter  (z) ,  d™ft  convey- 
there  was  a  similar  decision,  where  the  entire  conveyance 
had  been  written  by  the  defendant;  but  it  does  not  appear 
whether  the  conveyance  recited  the  agreement,  though  such 

(r)  (1876)  3  Ch.  D.  49.  (»)  1914,  1  Oh.  788. 

(0  1914,  1  Oh.  p.  799. 

(u)  1919,  1  Oh.  378;  and  see  Grindell  v.  Bass,  1920,  2  Ch.  487, 
491,  492;  Farr,  Smith  $  Co.  v.  Messers,  Ltd.,  1928,  1  K.  B.  397. 

O)  Homer  v.  Walker,  1923,  2  Oh.  218. 

(y)  Hawkins  v.  Holmes,  (1721)  1  P.  W.  769;  see  Stokes  v.  Moore, 
(1786)  1  Cox,  219. 

(r)  (1719)  Cited  1  P.  Wms.  770. 
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was  probably  the  case.  Where  the  draft  of  a  lease  had, 
in  pursuance  of  a  parol  agreement,  been  forwarded  to  the 
intended  lessee  for  perusal,  and  he  indorsed  and  signed  a 
memorandum  upon  it,  requesting  the  lessor  to  endeavour  to 
relet  the  premises,  as  it  would  be  inconvenient  for  him 
(the  lessee)  to  perform  his  agreement,  this  was  held  to  be 
sufficient  (a).  A  signed  engrossment  delivered  as  an  escrow 
may,  it  seems,  be  sufficient  (6). 

A  contract  by  a  corporation  aggregate  must,  as  a  general 
rule,  be  under  their  common  seal(c):  but,  by  the  Com- 
panies Clauses  Consolidation  Act,  1845  ,any  contract  entered 
into  on  behalf  of  a  company  coming  within  the  provisions  of 
the  Act,  and  which,  if  made  between  private  persons,  would 
require  to  be  in  writing,  and  to  be  signed  by  the  parties  to 
be  charged  therewith,  may  be  made,  varied,  or  discharged  in 
writing,  signed  by  any  two  of  the  directors  (d) :  and  the 
same  rules  which  apply  to  an  original  contract  apply  to  any 
variation  or  alteration  of  it  (e).  In  cases  which  fall  within 
the  general  rule,  the  omission  of  the  common  seal  precludes 
the  company,  while  the  contract  is  still  executory,  from  suing 
or  being  sued  upon  it  (/).  And  it  has  been  held  (g]  that 

(a)  Shippey  v.  Derrison,  (1805)  5  Esp.  190;  and  see  Craig  v.  Elliott, 
(1885)  15  L.  E.  Ir.  257,  where  there  was  a  letter  complaining  of 
delay  in  engrossing  the  draft  conveyance. 

(d)  Moritz  v.  Knowles,  (1899)  W.  N.  40,  83. 

(c)  See  Mayor  of  Ludlow  v.  Charlton,  (1840)  6  M.  &  W.  815;  10  L.  J. 
X.  S.  Ex.  75;  Cope  v.  Thames  Haven  Co.,  (1849)  3  Ex.  841;  18  L.  J. 
Ex.  345;  Higgle  v.  London  and  Blackwall  R.  Co.,  (1850)  5  Ex.  442; 
19  L.  J.  Ex.  308;  Homersham  v.  Wolverhampton  Waterworks  Co., 
(1851)  6  Ex.  137;  20  L.  J.  Ex.  193;  Jackson  v.  N.  W.  R.  Co.,  (1848) 
1  H.  &  Tw.  75;  18  L.  J.  Oh.  91;  Crampton  v.  Varna,  (1872)  7  Ch. 
562;  41  L.  J.  Oh.  817;  Kidderminster  Corp.  \.  Hardwick,  (1873) 
L.  E.  9  Ex.  13;  43  L.  J.  Ex.  9;  Austin  v.  Guardians  of  Bethnal  Green, 
(1874)  L.  E.  9  C.  P.  91;  43  L.  J.  C.  P.  100;  Hartford  Union  v. 
Trickett,  (1888)  59  L.  T.  754;  affd.  5  T.  L.  E.  619;  Oxford  Corp.  v. 
Crow,  1893,  3  Ch.  535;  69  L.  T.  228. 

(<f)  S.  97;  see  Lowe  v.  L.  $  N.  W.  R.  Co.,  (1852)  18  Q.  B.  632;  21 
L.  J.  Q.  B.  361. 

(e)  Williams  v.  Chester  R.  Co.,  (1851)  15  Jur.  828. 

(/)  Copper  Miners'  Co.  v.  Fox,  (1851)  16  Q.  B.  229;  20  L.  J.  Q.  B. 
174;  Start  v.  West  Mersey  Sch.  Bd.,  (1899)  15  T.  L.  E.  442;  63 
J.  P.  440. 

(?)  Steeven's  Uosp.  v.  Dyas,  (1864)  15  Ir.  Ch.  E.  405;  10  L.  T.  8S2; 


THE  AGKEEMENT.  239 

where  the  unsealed  contract  is  of  such  a  nature  as  to  be     Chap.  VI, 

specificially  enforceable,  and  there  has  been  part  perform-  — 1 

ance  under  circumstances  which  render  the  doctrine  of 
part  performance  applicable,  specific  performance  may  be 
enforced  against  the  corporation.  But  this  principle, 
though  subsequently  recognised  by  the  Court  below  in  Hunt 
v.  Wimbledon  Local  Board  (h},  was  doubted  in  the  Court  of 
Appeal  (i);  and  it  is  conceived  not  without  reason;  for  the 
doctrine  of  part  performance  only  allows  evidence  to  be 
given  of  what  the  contract  between  the  parties  was,  and 
does  not  apply  where  there  is  no  contract,  e.g.,  in  the  case 
of  a  nullity  (Ar).  It  is  clear  at  least  that  when  sealing  is 
made  obligatory  under  an  Act  of  Parliament,  e.g.,  under 
the  Public  Health  Act,  1875,  the  doctrine  of  part  perform- 
ance is  inapplicable  (I).  It  has  been  held  that  s.  174  of- 
the  Public  Health  Act,  1875,  is  imperative,  and  is  not 
limited  to  contracts  for  work  to  be  done  for,  or  goods  to 
be  supplied  to,  an  Urban  District  Council;  it  applies  to 
every  contract  made  by  an  Urban  Authority  under  any  of 
the  powers  created  by  the  Act  (m) . 

By  the  Companies  (Consolidation)  Act,  1908,  s.  76  (mm}, 
the  mode  in  which  a  contract  by  any  company  coming  within 
the  Act  may  be  made,  is  set  out.  In  the  case  of  a  contract 
which  if  made  between  private  individuals  would  require 
to  be  under  seal,  the  same  may  be  made  under  the  common 
seal  of  the  company.  If  the  contract  is  one  required  (if 
made  between  private  individuals)  to  be  in  writing  signed 
by  the  party  to  be  charged,  it  may  be  made  on  behalf  of 
the  company  and  signed  by  any  person  acting  under  its 

Crook  v.  Corp.  of  Seaford,  (1871)  6  Oh.  551;  19  W.  R.  938;  Kidder- 
minster Corp.  v.  Hardwick,  sup.;  and  see  inf.  p.  889. 

(A)  (1878)  3  C.  P.  D.  208,  214;  47  L.  J.  C.  P.  540. 

(t)  (1879)  4  C.  P.  D.  48;  48  L.  J.  C.  P.  207;  and  see  Hoare  v. 
Kingsbury  U.  D.  C.,  1912,  2  Oh.  452. 

(k)  See  Britain  v.  Rossiter,  (1879)  11  Q.  B.  D.  123, 132;  48  L.  J.  Ex. 
362;  Young  v.  Leamington  (Mayor  of),  (1883)  8  A.  C.  48;  52  L.  J. 
Q.  13.  713.  And  see  sup.  p.  204,  n.  (<?);  and  inf.  p.  888. 

(/)  Young  v.  Leamington  (Mayor  of),  sup.,  approving  Hunt  v. 
Wimbledon  Local  Board,  (1879)  4  C.  P.  D.  48;  and  see  W.  Biggins, 
Ltd.  v.  Northampton  Corporation,  1927,  1  Ch.  128,  136. 

(m)  Hoare  v.  Kingsbury  U.  D.  C.,  1912,  2  Ch.  452. 

(»i/»)  Companies  Act,  1929,  s.  29. 
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authority,  express  or  implied;  and  if  the  contract  is  one 
which  (if  made  between  private  individuals)  may  be  made 
by  parol,  it  may  be  made  by  parol  on  behalf  of  the  company 
by  any  person  acting  under  its  authority. 

Any  alteration  made  by  either  party  in  a  material  part  of 
a  written  contract,  without  the  consent  of  the  other  party ^ 
destroys  the  rights  under  the  contract  of  the  party  making 
the  alteration  (w) :  but  an  alteration  made  with  consent  is 
binding;  and  though  usual  to  authenticate  such  alteration 
by  signature  or  initials  in  the  margin,  it  does  not  seem  to 
be  absolutely  necessary  (o) :  and  it  has  been  held  that  a 
memorandum  written  across  the  face  of  the  signed  agree- 
ment, correcting  an  error  in  one  of  its  terms,  binds  the 
writer  though  not  signed  by  him;  and  that  the  agreement 
thus  corrected  is  valid  under  the  Statute  of  Frauds  (p). 


Section  5. 

As  to  stamps 
on  agree- 
ments. 


(5)  The  stamps. 

The  agreement,  if  under  seal,  is  a  deed,  and  chargeable 
with  duty  as  such(g);  if  not  under  seal,  and  the  subject- 
matter  is  not  of  the  value  of  51.  (r),  no  duty  is  payable;  and 
if,  on  a  sale  by  auction,  the  same  person  buys  several  lots,  a 
distinct  contract  arises  for  each  lot;  and  whatever  may  be 
the  aggregate  amount,  no  stamp  is  required  for  any  lot 
which  separately  sells  for  less  than  51.  («).  If  the  purchase- 
money  exceeds  51.,  a  6d.  stamp  duty  is  payable  (£),  which 

(n)  Powell  v.  JDivett,  (1812)  15  Ea.  29;  Davidson  v.  Cooper,  (1844) 
13  M.  &  W.  343;  13  L.  J.  Ex.  276;  Mollett  v.  Wackerbarth,  (1848) 
5  O.  B.  181;  17  L.  J.  C.  P.  47;  as  to  the  effect  of  filling  up  the  blanks 
in  a  deed  after  execution  by  one  of  the  parties,  8ee  Adsetts  v.  Hives, 
(1863)  33  Beav.  52;  9  Jur.  N.  S.  1063;  and  see  Norton,  2nd  ed.  38. 
As  to  the  alteration  of  the  name  of  a  party  to  a  deed,  see  Re  Howgate 
and  Osborne's  Contract,  1902,  1  Ch.  451. 

(o)  See  Dartford  Union  v.  Trickett,  (1888)  59  L.  T.  754;  affd.  5 
T.  L.  B.  619,  where  one  of  the  parties  was  a  corporation. 

GO  Slack  v.  Gompertz,  (1852)  7  Ex.  862;  21  L.  J.  Ex.  278. 

(?)  See  Bobinton  v.   Drybrough,   (1795)  6  T.   R.  317. 

(r)  See  Liddiard  v.  Gale,  (1850)  4  Ex.  816;  19  L.  J.  Ex.  160;  and 
Stamp  Act,  1891,  Sch.  1;  Alpe,  17th  ed.  p.  155. 

(«)  Emmerton  v.  Heelis,  (1809)  2  Taun.  38;  Boots  v.  Lord  Dormer. 
(1832)  4  B.  &  Ad.  77;  1  N.  &  M.  667. 

(0  Stamp  Act,  1891,  Sch.  1. 
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may  be  denoted  by  an  adhesive  stamp,  which    is    to    be     Chap.  VI. 
cancelled  by   the   person   by  whom,  the  agreement  is  first         *°  ' 
executed  (u] ;  this  may,  in  practice,  without  payment  of  a 
penalty,  be  affixed  within  fourteen  days  after  execution; 
after  that  time  a  Wl.  penalty  becomes  payable  (a?). 

Sect.  148  of  .the  Bankruptcy  Act,  1914,  contains  Cases  of 
exemptions  from  stamp  duty  in  respect  of  such  conveyances 
and  assurances  as  therein  mentioned.  Exemptions  also  exist 
in  the  case  of  agreements  'under  the  Acts  for  promoting 
the  residences  of  the  Parochial  Clergy,  the  Church  Building, 
Poor  Law,  and  Tithe  Commutation  Acts,  and  compensation 
agreements  under  the  L.  P.  Act,  J922,  and  agreements 
entered  into  by  the  Commissioners  of  Woods  and  Forests. 

If  the  agreement  is  for  the  sale  of  an  equitable  estate  or 
interest,  the  ad  valorem  duty  is  to  be  paid  by  the  purchaser 
as  if  it  were  an  actual  conveyance  on  sale  of  the  estate  or 
interest  agreed  to  be  sold,  and  if  this  be  done,  the  actual 
conveyance  bears  no  duty  (y] . 


K  the  agreement  is  not  stamped,  and  is  subsequently  lost,  Loss  of 
or  destroyed  by  the  fraudulent  act  of  the  party  chargeable 
thereon,  the  Court  can  give  no  relief  unless  the  plaintiff  can  effect  of 
procure  a  copy;   the  defendant,  if  he  has  a  copy,  will  'be 
ordered     to     produce    it    for   the   purpose,    of   its    'being 
stamped  (z);  and  it  appears  that  a  copy  may  be  made  from 
recollection,  if  the  witnesses  can  swear  to  the  precise  terms, 
and  not  merely  the  general  tenor  of  the  instrument  (a) . 
The  Courts  will,  in  the  absence  of  circumstances  inducing 
a  supposition  to  the  contrary,  presume  that  a  lost  instrument 

(«)  Stamp  Act,  1891,  s.  22. 

O)  Ib.  s.  15  (1). 

(y)  Stamp  Act,  1891,  s.  59  (1);  and  see  W.  London  Syndicate  v. 
I.  R.  Commissioners,  1898,  2  Q.  B.  507. 

0)  See  Fowlev.  Freeman,  (1804)  9  Vea.  at  p.  354;  Sug.  14th  ed.  144; 
Bousfield  v.  Godfrey,  (1829)  5  Bing.  418;  7  L.  J.  (O.  S.)  O.  P.  158; 
Blair  v.  Ormond,  (1847)  1  De  G.  &  S.  428;  11  Jur.  665. 

(«)  Smith  v.  Henley,  (1844)  1  Ph.  391;  13  L.  J.  Ch.  221. 

D.'— VOL.  I.  16 
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was  duly  stamped  (&);  and  may  (c)  admit  unstamped  or 
insufficiently  stamped  instruments  in  evidence  upon  pay- 
ment in  Court  of  the  unpaid  duty,  a  penalty  of  KM.,  and 
a  further  sum  of  II.  Although  s.  14  of  the  Stamp  Act, 
1891,  provides  that  an  unstamped  document  shall  not, 
except  in  criminal  proceedings,  be  given  in  evidence  for 
any  purpose  whatever,  in  practice  it  is  admitted  on  the 
undertaking  of  the  solicitor  that  it  shall  be  stamped  (d). 

And  s.  117  of  the  Stamp  Act,  1891,  enacts  that  every, 
condition  of  sale  precluding  objections  on  the  ground  of 
absence  or  insufficiency  of  stamp  on  any  instrument  executed 
after  the  16th  May,  1888,  and  every  agreement  for  assuming 
liability  on  account  of  absence  or  insufficiency  of  stamp  on 
any  such  instrument,  or  indemnity  against  such  liability, 
absence  or  insufficiency,  shall  be  void  (e).  And  by  s.  42  (2) 
of  the  L.  P.  Act,  \1J925,  a  stipulation  that  a  purchaser  of 
a  legal  estate  in  land  shall  pay  or  contribute  towards  the 
costs  of  or  incidental  to  the  preparation,  stamping,  or 
execution  of  a  conveyance  on  trust  for  sale,  or  of  a  vesting 
instrument  for  bringing  into  force  the  provisions  of  the 
S.  L.  Act,  1925,  is  made  void. 


Section  6. 
Agreements 


(6)  Illegal  agreements. 

As  a  general  rule,  an  agreement  cannot  be  enforced  which 
*3  entered  into  for  an  illegal  purpose,  or  has  a  tendency 
to  promote  an  unlawful  act  (/),  or  affect  the  course  of 

(6)  See  cases  referred  to  in  last  two  notes,  and  Hart  v.  H.,  (1841)  1 
Ha.  1;  11  L.  J.  N.  S.  C*.  9;  Crowther  v.  Solomons,  (1848)  6  O.  B. 
758;  18  L.  J.  C.  P.  92;  Closmadeuc  v.  Carrel,  (1856)  18  C.  B.  36; 
25  L.  J.  O.  P.  216. 

(c)  Stamp  Act,  1891,  e.  14. 

(<f)  Re  Coolgardie  Goldfields,  1900,  1  Ch.  475;  69  L.  J.  Ch.  215. 

(e)  See  Coleman  v.  C.,  (1898)  79  L.  T.  66,  where  the  purchaser 
of  property  sold  subject  to  all  tenancies  was  held  entitled  to  have 
agreements  stamped  at  the  vendor's  expense. 

(/)  Egerton  v.  Lord  Brownlow,  (1863)  4  H.  L.  C.  1;  23  L.  J.  Ch. 
348;  and  see  Hilton  v.  Eckersley,  (1856)  6  E.  &  B.  47;  25  L.  J.  Q.  B. 
199.  See  comments  on  Egerton  v.  Xord  Brownlow  in  Re  Wallace, 
1920,  2  Ch.  274.  Of.  Rawlingt  v.  General  Trading  Co.,  1921,  1  K.  B. 
635;  Cohen  v.  Roche,  1927,  1  K.  B.  169. 


THE  AGREEMENT.  243 

justice  (g),  or  is  contrary  to  the  policy  of  the  Law;  as,  e.g.,     Chap.  VI. 

where   an  ante-nuptial   settlement   contemplates   a  future g' 

separation  of  husband  and  wife  (V) :  but  an  agreement 
executed  by  husband  and  wife  while  living  apart,  tho 
object  of  which  is  to  bring  the  parties  together  as  husband 
and  wife,  is  not  rendered  illegal  by  containing  a  provision 
for  the  event  of  a  future  separation  (£).  If  the  illegal 
agreement  is  to  be  performed  in  this  country,  it  is  immaterial 
that  it  was  entered  into  in  a  country  where  it  would  have 
been  considered  valid  (&).  And  there  are  certain  agreements  Sale  of  pre- 
which  the  legislature  has  pronounced  to  be,  in  their  own 
nature,  illegal.  The  statute  32  Hen.  8,  c.  9  (?),  declared  it 
to  be  unlawful  to  buy  ,or  sell  any  pretenced  right  or -title 
to  any  lands  or  hereditaments,  unless  the  vendors  or  their 
ancestors,  or  the  persons  through  whom  the  claim  was 
derived,  had  been  in  possession  of  the  property,  or  of  the 
reversion  or  remainder  thereof,  or  taken  the  rents  or  profits 
thereof,  within  a  year  before  the  sale;  but  this  did  not 
prevent  the  purchase  of  a  preitenced  title  by  a  person  in 
lawful  possession  of  the  rents  and  profits  (m) .  Formerly  a 
right  of  re-entry,  if  dealt  with  otherwise  than  by  way  of 
release  to  the  person  in  possession  (<wi),  came  within  the 
statute  as  a  pretenced  title;  but  by  the  R.  P.  Act,  1845, 
s.  6 (nri),  a  right  or  title,  good  in  fact,  ceased  to  be  a  "pre- 
tenced" title  merely  because  it  was  a  right  of  re-entry  (o). 

The  statute  32  Hen.  8,  c.  9,  was  repealed  by  the  L.  T. 
Act,  1897.  The  repeal  did  not,  it  is  conceived,  affect  the 
illegality  of  a  sale  within  the  meaning  of  the  section,  which 

(</)  Lound  v.  Grimwade,  (1888)  39  Ch.  D.  605;  57  L.  J.  Oh.  725. 
<X.  Prince  v.  Hawarth,  1905,  2  K.  B.  768. 

(h)  H.  v.  W.,  (1856)  3  K.  &  J.  382;  of.  Be  Hope  Johnstons,  1904, 
1  Ch.  470;  73  L.  J.  Ch.  321;  lie  Meyrick's  Settlement,  1921,  1  Ch. 
311. 

(i)  Re  Meyrick's  Settlement,  sup. 

(*)  Grell  v.  Levy,  (1864)  10  Jur.  N.  S.  210;  12  W.  R.  378;  Re 
Fitzgerald,  1904,  1  Ch.  573. 

(0  See  s.  2;  and  Partridge  v.  Strange,  (1553)  Plow.  77,  88;  Jenkins 
v.  Jones,  (1882)  9  Q.  B.  D.  128;  Kennedy  v.  Lyell,  (1885)  15  Q.  B.  D. 
491. 

(»»)  See  s.  4.  00  lo. 

(»»)  Now  L.  P.  Act,  1925,  s.  4  (2).         (o)  Jenkins  v.  Jones,  sup. 

16(2) 
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What  are  not 
void. 


was  mereljy  declaratory  of  the  Common  Law  (p],  but  it 
abolished  the  penalty  thereby  imposed,  which  was  recover- 
able only  within  a  year  of  the  offence.  Agreements  may 
also  be  illegal  on  the  ground  of  champerty  and  maintenance. 
Where  A.,  possessed  of  a  term  of  years,  died  in  1828,  and 
strangers  entered  and  occupied  until  1841,  when  A.'s  next 
of  kin  took  out  letters  of  administration  and  sold  and 
assigned  the  term,  the  assignment  was  held  to  be  void  (q). 
And  in  De  Hoghton  v.  Money  (r),  it  was  held  that  the 
purchase  of  an  estate  for  the  purpose  of  setting  aside  a 
previous  agreement  affecting  the  property  on  the  ground 
of  fraud,  partakes  of  the  nature  of  champerty  and  will  not 
be  enforced  in  Equity. 

The  Act  32  Hen.  8,  o.  9,  did  not  extend  to  an  assignment 
of  a  purchaser's  interest  under  the  agreement  for  sale  (s) ; 
nor  to  an  agreement  to  sell  an  estate  in  the  event  of  the 
party  becoming  seised  of  it  under  the  will  of  the  living 
owner  (t ) ;  nor  to  an  assignment  of  the  subject-matter  of 
an  action  (M);  even  though  the  assignees  were  mere  volun- 
teers^); nor  to  a  security  on  the  subject-matter  of  a 
suit.(ct/i);  nor  to  the  assignment  of  a  claim  under  s.  68  of 
the  ;L.  C.  C.  Act,  1845  0).  Nor  did  the  Act  apply  if 
the  purchaser  had  a  previous  common  interest  in  the  event 


(p)  See  judgment  of  Tyndal,  C.  J.,  in  Doe  \.  Evant,  (1845)  1  C.  B. 
717;  14  L.  J.  C.  P.  237. 

(0)  Doe  v.  Evans,  sup.;  Marquis  Cholmondeley  \.  Lord  Clinton,  (1821) 
4  Bli.  1;  and  see  Wood  \.  Downes,  (1811)  18  Ves.  120;  Burke  v. 
Greene,  (1814)  2  B.  &;  B.  517;  Moore  r.  Creed,  (1838)  1  D.  £  Wai. 
521;  Robb  v.  Dorrian,  (1877)  11  I.  E.  O.  L.  292. 

(r)  (1867)  2  Ch.  164;  15  W.  E.  214. 

(•)  Wood  v.  Griffith,  (1856)  1  Sw.  56;  Sug.  14th  ed.  356. 

(0  Cook  v.  Field,  (1850)  15  Q.  B.  460;  19  L.  J.  Q.  B.  441. 

(«)  Harrington  v.  Long,  (1834)  2  M.  &  K.  590;  see  Martyn  v.  Mac- 
namara,  (1843)  2  Con.  &  L.  541 ;  4  D.  &;  War.  411;  Scully  v.  Delaiiy, 
(1840)  2  Ir.  Eq.  E.  379;  Cockell  v.  Taylor,  (1851)  15  Beav.  117;  21 
L.  J.  C*.  545. 

(x)  Dickinton  v.  Burrell,  (1866)  1  Eq.  337;  35  L.  J.  Ch.  371;  but 
see  Robb  v.  Dorrian,  (1877)  11  I.  B.  C.  L.  292;  Keogh  v.  M'Grath. 
(1880)  5  L.  B.  Ir.  516. 

(y)  Anderton  v.  Radclife,  (1860)  E.  B.  &  E.  806,  819;  29  L.  J. 
Q.  B. 128. 

(z)  Datcton  v.  O.  W.  R.  Co.,  1905,  1  K.  B.  260. 
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of  the  action;  as  in  the  case  of  a  purchase,  by  a  second     Chap.  VI. 

mortgagee,  of  the  interest  of  the  first  mortgagee,  during 

an  action  in  which  the  mortgaged  property  was  claimed 

under  a  paramount  title  (a) ;   nor  where  parties,  having  a 

common  interest,  entered  into  an  arrangement  respecting 

the  litigation  for  securing  it  (&) ;  nor  where  the  agreement 

contained  no  stipulation  for  the  commencement  of  a  suit, 

and  no  suit  was  pending  (c) ;  -nor  to  an  agreement  to  enable 

the  purchaser  of  an  estate  to  recover  for  rent  due,  or  injury 

done  to  the  property  prior  to  the  purchase  (d) ;   nor  to  a 

conveyance  to  a  reversioner  or  remainderman,  with  a  view 

to  strengthen  his  estate  (e);   nor  to  cases  where  the  right 

purchased  was  originally  clear,  but  the  litigation  resulted 

from    circumstances    subsequently  arising  or  subsequently 

known  .(/) . 

An  agreement  in  respect  to  a  reversion  may  be  so  framed  Champerty, 
as  to  be  impeachable  as  savouring  of  champerty  (g).  A 
plaintiff,  who  has  an  original  title  not  founded  on  champerty, 
is  not  disqualified  to  sustain  the  suit  by  reason  of  his  having 
made  an  improper  bargain  with  his  solicitor  as  to  the  mode  of 
his  remuneration  (h) .  An  agreement  to  give  information  on 
the  terms  of  receiving  a  share  of  the  property  to  be  recovered 
is  void  for  champerty  if  the  person  agreeing  to  give  the 
information  also  agrees  to  actively  assist  in  its  recovery  (i~) . 

Independently  of  32  Hen.  8,  c.  9,  a  right  of  action  in 
respect  of  waste  cannot,  on  grounds  of  public  policy,  be 

(a)  Hunter  v.  'Daniel,  (1846)  4  Ha.  420;  14  L.  J.  Ch.  194;  and  see 
Guy  v.  Churchill,  (1888)  40  Ch.  D.  481;  58  L.  J.  Ch.  345. 
(6)  Bainbrigge  v.  Moss,  (1857)  3  Jur.  N.  S.  58. 
(e)  Sprye  v.  Porter,  (1856)  7  E.  &  B.  58;  26  L.  J.  Q.  B.  64. 

(d)  Sug.   14th  ed.  357;   Williams  v.  Protheroe,  (1828)  5  Bing.  309; 
S.  C.,  3  Y.  &  J.  129. 

(e)  Co.  Litt.  369  b;  see  Anson  v.  Lee,  (1832)  4  Si.  364. 
(/)  WUton  v.  Short,  (1848)  6  Ha.  366;  17  L.  J.  Ch.  289. 

(^)  See  Eeynell  v.  Sprye,  (1852)  1  D.  M.  &  G.  660;  21  L.  J.  Ch. 
633;  also  James  v.  Kerr,  (1888)  40  Ch.  D.  449;  58  L.  J.  Ch.  355. 

(K)  Hilton  v.  Woods,  (1867)  4  Eq.  432;  36  L.  J.  Ch.  941.  As  to 
what  constitutes  common  barratry  and  maintenance,  see  Scott  v.  Miller, 
(1859)  John.  221;  28  L.  J.  Ch.  584. 

(0  Rees  v.  De  Eernardy,  1896,  2  Ch.  437;  65  L.  J.  Ch.  656. 
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Chap.  VI.     validly  assigned,  the  claim  to  damages  in  such  a  case  being- 

6  •  A  ,  /*      \ 

—  in  respect  of  a  tort  (k). 


The  L.  P.  Act,  1925,  repeals  s.  6  of  the  R.  P.  Act,  1845, 
and  provides  by  s.  4  that  — 

"  (2)  All  rights  and  interests  in  land  ma}7  be  disposed 
of,  including  — 

(a)  A  contingent,  executory,  or  future  interest 
in  any  land,  or  a  possibility    coupled    with    an 
interest  in  any  land,  whether  or  not  the  object  of 
the  gift  or  limitation  of  such  interest  or  possibility 
be  ascertained; 

(b)  a  right  of  entry,  into  or  upon  land,  whether 
immediate    or    future,    and    whether    vested    or 
contingent. 

(3)  All  rights  of  entry  affecting  a  legal  estate  which  are 
exercisable  on  condition  broken  or  for  any  other 
reason,  may,  after  the  commencement  of  this  Act, 
be  made  exercisable  03*  any  person  and  the  persons 
deriving  title  under  him,  but,  in  regard  to  an 
estate  in  fee  simple  (not  being  a  rent-charge  held 
for  a  legal  estate)  only  within  the  period  authorised 
by  the  rule  against  perpetuities." 

Splitting  B}-  7  &  8  Will.  '3,  c.  25,  s.  7,  conveyances  made  in  order 

*  '  to  multiply  voices,  or  to  split  and  divide  the  interest  in  any 


purposes.  houses  or  lands  among  several  persons,  to  enable  them  to  vote 
at  Parliamentary  elections,  were  made  void:  and,  by 
the  Elections  (Fraudulent  Conveyances)  Act,  1711  (/),  such 
conveyances,  though  containing  conditions  or  stipulations  of 
defeasance,  were  declared  to  be  free  and  absolute.  But  these 
Acts  have  been  repealed  (II}.  They  did  not  affect  a  con- 
veyance made  to  carry  out  a  bond  fide  sale,  where  purchase- 
money  was  paid  and  possession  taken  without  any  secret 
reservation  or  trust  for  the  benefit  of  the  vendor,  though 
made  with  a  view  to  the  multiplying  of  voices,  or  the  split- 
ting of  the  freehold:  the  intention  of  the  statutes  being,  to 

(*)  Defriet  v.  Milne,  1913,  1  Ch.  98. 
(I)  10  Anne,  c.  31  (Raff.  c.  23),  s.  1. 
(W)  Representation  of  tb«  People  Act.  1918.  s.  47. 
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avoid  such  conveyances  only,  made  with  that  view,  as  were     Chap.  VI. 
in  themselves  fraudulent  and  collusive  (m) .     The  statutes 
only  affected  the  Parliamentary  Law,  and  did  not  prevent 
the  estate  from  passing  (ri). 

Under  the  Benefices  Act,  1898  (Amendment)  Measure,  Selling  an 

1923,  after  two  presentations  made  after  the  14th  July,  or  n°elt°n 

1924,  it  will  not  be  possible  to  dispose  of  an  aidvowson  presentation; 
by  way  of  sale  or  other -transfer  for  valuable  consideration. 

Whilst  an  advowson  remains  alienable,  the  right  to  sell  it 
with   the    next  presentation  as  part  thereof,  or  the  next 
presentation  alone,  can  only  be  exercised  whilst  there  is  an 
incumbent.     By  the  Benefices-  Act,  1898,  s.  1,  a  transfer  — underBene- 
of  a  right  of  patronage  of  a  benefice  (o.)  is*  invalid  unless  1398. 

(a)  it  is  registered  in  the  diocesan  registry  within  one  month 
from  its  date  or  such  extended  time  as  the  bishop  allows, 

(b)  transfers  the  whole  interest  of  the  transferor    in    the 
right,  and  (c)  more  than  twelve  months  have  elapsed  since 
the  last  institution  or  admission  to  the  benefice  (p) .     An 
agreement  for  any  exercise  of  a  right  of  patronage  in  favour, 
or  on  the  nomination,  of  any  particular  person,  and  any 
agreement    on    the    transfer    of   such    right  of  patronage 
(a)  for  the  re-tnansfer  of  the  right,  or  (b)  for  postponing 
payment  of  any  part  of  the  consideration  for  the  transfer 
until  a  vacancy  or  for  more  than  three  months,  or  (c)  for 
payment  of  interest  until  a  vacancy  or  for  more  than  three 
months,  or  (d)  for  any  payment  in  respect  of  the  date  at 
which  a  vacancy  occurs,  or  (e)  for  the  resignation    of    a 
benefice  in  favour  of  any  person,  is  made  invalid  (q) .     The 
expression  "  transfer,"  used  in  s.  1,  includes  any  assurance 
passing  or  creating  any  legal  or  equitable  interest  inter  vivos, 
but  not  a  transmission  on  marriage,  death,  or  bankruptcy,  or 
otherwise  by  operation  of  Law  or  a  transfer  on  the  appoint- 
ment of  a  new  trustee  where  no  beneficial  interest  passes  (r) . 

(»n)  Riley  v.  Crossley,  (1846)  2  C.  B.  146;  15  L.  J.  C.  P.  144; 
Alexander  v.  Newman,  (1846)  2  C.  B.  122;  15  L.  J.  C.  P.  134; 
Thorniley  v.  Aspland,  (1846)  2  C.  B.  160;  1  Lutw.  Reg.  Ca.  423; 
Newton  v.  Hargreaves,  (1846)  2  C.  B.  163;  15  L.  J.  C.  P.  154. 

(«)  Phillpotts  v.  P.,  (1850)  10  C.  B.  85;  20  L.  J.  O.  P.  11. 

(o)  See  definition  in  s.  13. 

(?)  Sub-s.    (1).  (?)  Sub-s.  (3).  (r)  Sub-s.   (6). 


248 


THE  AGKEEMEXT. 


Chap.  VI. 
Sect.  6. 


Contracts 
within  Com- 
panies Act, 
1808. 


Contracts  by 
mortgagee 
with  mort- 
gagor- 


And  it  is  provided  that  nothing  in  the  section  shall  prevent 
the  reservation  or  limitation  in  a  family  settlement  of  a  life 
interest  to  the  settlor,  or  in  a  mortgage  the  reservation  of  a 
right  of  redemption  (s) . 

In  the  case  of  public  companies  registered  after  1900,  any 
contract  made  by  such  company  before  the  date  at  which  it 
is  entitled  to  commence  business  within  the  meaning  of 
s.  87  of  the  Companies  (Consolidation)  Act,  1908,  is  pro- 
visional only,  and  does  not  bind  the  company  until  the 
date  when  it  is  so  entitled  (ss) . 

A  mortgagee  cannot,  in  Equity,  contract  with  the  mort- 
gagor, at  the  time  of  the  loan,  for  the  absolute  purchase 
of  the  land  at  a  specific  sum  in  case  of  default  being  made 
in  payment  of  the  mortgage  money  at  the  appointed  time, 
on  the  settled  principle  that  an  agreement  which  clogs  the 
equity  of  redemption  is  invalid  (£) ;  but  this  does  not 
interfere  with  a  purchase  of  the  equity  of  redemption  by 
the  mortgagee  as  a  distinct  and  subsequent  transaction; 
nor  does  it  preclude  a  subsequent  agreement  giving  the 
mortgagee  an  option  to  purchase  the  mortgaged  property 
though  such  option  may  deprive  the  mortgagor  of  his  right 
to  redeem  (M),  nor  an  agreement  by  the  mortgagor  at  the 
time  iof  the  loan,  to  give  the  mortgagee  a  right  of  pre- 
emption in  case  of  the  mortgagor  selling  the  property 
during  the  continuance  of  the  security  (a;). 


(«)  Sub-s.  (7).  (*s)  Companies  Act,  1929,  s.  94  (4). 

(0  Jennings  v.  Ward,  (1705)  2  Vern.  520;  Wttlett  v.  Winnett,  (1687)  1 
Vern.  488;  Eq.  Oa.  Ab.  313,  pi.  14;  Samuel  v.  Jarrah  Timber,  $c. 
Corp.,  1904,  A.  G.  323;  73  L.  J.  Ch.  526.  See  generally  as  to  this 
doctrine,  De  Beers  v.  Brit.  8.  A.  Co.,  1913,  A.  O.  53;  G.  $  C.  Kreg- 
linger  v.  New  Patagonia  Co.,  1914,  A.  C.  26. 

(«)  Reeve  v.  Lisle,  1902,  A.  C.  461;  71  L.  J.  Ch.  768;  and  see  Noakes 
v.  Rice,  1902,  A.  O.  24;  71  L.  J.  Ch.  139;  Samuel  v.  Jarrah  Timber,  $c. 
Corp.,  sup.;  and  see  Bradley  v.  Carritt,  1903,  A.  C.  253;  72  L.  J. 
K.  B.  471. 

(x)  Orby  v.  Trigg,  (1722)  9  Mod.  2;  Coote,  9th  ed.  p.  23. 
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(7)    Options.  Chap.  VI. 

Sect.  7. 


The  conditions  imposed  on  the  exercise  of  an  option  are  options 
always  strictly  construed.    All  precedent  conditions  must  be  strictly 
fulfilled  by  the  purchaser  before  the  contract  for  sale  binds 
the  vendor  (i/).     Moreover,  time  is  of  the  essence  of  such 
contracts;  hence,  if  the  conditions  are  not  complied  with  by 
the  day  fixed,  the  option  is-  lost  (z). 

If  notice  of  intention  to  exercise  the  option  is  required  to  Condition  as 
be  given  by  a  named  date,  the  Court  will  only  relieve  against  wnen  relieved 
failure  to  comply  with  the  condition  where  the  purchaser  has  a?*ln8t- 
been  prevented  from  complying  by  the  vendor's  fraud  (fl), 
or  where  the  vendor  has  in  some  other  way  by  his  conduct 
raised  an  Equity  against  himself  which  prevents  him  from 
contending   that    the  option  has  expired  (6).     Where    the 
contract  fixes  no  date  for  the  exorcise  of  the  option,  the 
Court  will  try  to  discover  from  the  terms  of  the  agreement 
and  the  circumstances  of  the  case  the  intention  of  the  parties. 
If  the  option  has  not  Tbeen  exercised  by  the  date  at  which 
the  Court  is  of  opinion  that  it  was  intended  to  be  exercised, 
neither  party  can  enforce  it  (c) .     But    the   Court   cannot 
import  a  limit  where  none  can  be    discovered    from    the 

(y)  Ranelagh  v.  Melton,  (1864)  2  Dr.  &  Sm.  278;  34  L.  J.  Oh. 
227;  Weston  v.  Collins,  (1865)  11  Jar.  N.  S.  190;  34  L.  J.  Ch.  353; 
StarJcey  v.  Barton,  1909,  1  Ch.  284.  As  to  what  is  a  sufficient  exercise 
of  the  option,  see  Powell  v.  Lovegrove,  (1866)  8  D.  M.  &  G.  357;  Woods 
v.  Hyde,  (1862)  31  L.  J.  Ch.  J295;  Austin  v.  Tawney,  (1867)  2  Ch. 
143;  36  L.  J.  Ch.  339;  Nicholson  v.  Smith,  (1882)  22  Ch.  D.  640;  52 
L.  J.  Ch.  191;  and  as  to  notice  sent  by  post,  see  Bruner  v.  Moore,  1904, 
1  Ch.  305;  73  L.  J.  Ch.  377. 

00  Dibbins  v.  J).,  1896,  2  Ch.  348;  65  L.  J.  Ch.  724;  and  see 
Radnor  v.  Skafto,  (1805)  11  Ves.  448,  454;  Dawson  v.  D.,  (1837)  8 
Sim.  346. 

(a)  Spurgeon  v.  Collier,  (1758)  1  Eden,  55;  Barrett  v.  Sabine,  (1684) 

1  Vern.  268;  Joy  v.  Birch,   (1836)  4  Cl.  &  F.  57;  Brooke  v.  Garrod, 
(1857)   2  D.  &  J.  at  p.  67;  27  L.  J.  Ch.  226;  Dibbins  \.  D.,  1896,  2 
Ch.  348;  65  L.  J.  Ch.  724.     A  different  rule  prevails  as  tocovenants  for 
the  perpetual  renewal  of  a  lease:  Boss  v.  Worsop,  (1740)  1  Bro.  P.  C. 
281;    Pendred  v.  Griffith,   (1744)  ib.   314;   Sweet  v.   Anderson,   (1772) 

2  ib.  256;  but  cf.  Hussey  v.  Domville,  1903,  1  I.  E.  265. 

(6)  See  Hughes  v.  Met.  R.  Co.  (1877)  2  A.  C.  439;  Bruner  v.  Moore, 
1904,  1  Ch.  pp.  312,  313. 

(c)  Wentworth  v.  Hull  $  N.  2f.  J.  R.  Co.,  (1891)  66  L.  T.  190. 
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Chap.  VI. 
Sect.  7. 


Purchase- 
money  must 
be  paid  on 
day  named. 


Option, 
when  lost. 


terms  of  the  contract  (rf);  and  where  there  is  no  limit, 
express  or  implied,  the  option  will  offend  the  rule  against 
perpetuities  (e). 

A  condition  requiring  payment  of  the  purchase-money  on 
a  named  day  must  be  complied  with,  even  though  no  title 
has  i>een  shown  to  the  land  (/).  Where  a  lease  contains 
an  option  of  purchase  on  a  certain  length  of  notice  being 
given  and  the  option  is  exercised  by  giving  the  required 
notice,  upon  the  expiration  of  such  notice  the  relation  of 
vendor  and  purchaser  is  created;  but  such  a  clause  does 
not  imply  a  condition  that  the  purchase  should  be  com- 
pleted before  the  period  of  notice  expires  (g] . 

An  option  contained  in  a  lease  granted  under  a  power  is 
invalid  if  the  lease  is  invalid,  unless  there  is  a  power  to 
grant  an  option  independently  of  a  lease  (ft) .  Where  a 
lease  containing  an  option,  granted  by  an  absolute  owner, 
is  forfeited,  the  question  whether  the  option  is  also  destroyed 
seems  to  depend  on  whether,  according  to  the  construction  of 
the  instrument,  the  option  was  intended  to  be  collateral  to 
or  an  integral  part  of  the  lease  (i] .  Where  there  is  an 
option  of  purchase  and  notice  is  given  to  exercise  it,  but 
the  money  is  not  paid  on  the  day  named  in  such  notice, 
the  party  is  not  precluded  from  serving  a  fresh  notice, 
provided  that  it  is  within  the  time  allowed  by  the  option  (fc) . 
Xor  is  an  option  lost  by  the  land  being  compulsorily  acquired 
under  the  L.  C.  C.  Act,  before  it  becomes  exercisable: 
but  it  is  transferred  to  the  proceeds  of  sale  (I}.  Where 
the  (transaction,  though  apparently  a  sale  with  a  right  of 


(d)  L.    $  S.   W.  R.  Co.   v.  Gomm,  (1882)  20  Ch.  D.  at  p.  580;  51 
L.  J.  Ch.  530;  and  see  Rider  v.  Ford,  1923,  1  Ch.  541,  546. 

(e)  Sec  inf.  p.  252.  (/)  Brooke  v.  Garrod,  sup. 
(0)  Pegg  v.  Wisdeit,  (1852)  16  Beav.  239. 

(A)  Re  Ballet  to  Martin,  (1883)  24  Ch.  D.  624;  52  L.  J.  Ch.  804. 

(»)  Green  v.  Low,  (1856)  22  Beav.  625;  cf.  Re  Adams  and  Ken- 
sington Vettry,  (1884)  27  Ch.  D.  394;  54  L.  J.  Ch.  87. 

(ft)  Ward  v.  Wolverhampton  JTatertcorh  Co.,  (1871)  13  Eq.  243; 
41  L.  J.  Ch.  308. 

(0  Re  Cant,  (1859)  4  D.  &  J.  503;  29  L.  J.  Ch.  119;  Ex  p.  Hardy, 
(1861)  30  Beav.  206. 
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repurchase,  is  in  reality  a  mortgage,  the  right  of  repurchase     Chap.  VI. 
is  treated  as  a  right  of  redemption,  and  is  not    lost    by        Seot'  y> 
failure   to  comply    strictly   with   the  conditions    annexed 
thereto  (m). 

When  the  option  has  been  effectually  exercised,  the  Effect  of 
ordinary  relation  of  vendor  and  purchaser  is  established, 
subject,  of  course,  to  the  terms  of  the  contract  creating  the 
option.  Hence  the  importance  of  inserting  conditions  as  to 
title,  &c.,  in  a  lease  or  other  instrument  creating  an  option. 
Thus  a  purchaser  under  an  option  is  entitled  (in  the  absence 
of  special  stipulation)  to  the  same  .proof  of  title  as  he 
would  be  under  an  open  contract  (w),  and  the  vendor  ie 
entitled  by  reasonable  notice  to  make  time  the  essence  of 
the  contract  (o) . 

The    option    must    be  exercised  by  the  person  entitled  Notice,  must 
thereto.    Thus,  notice  required  to  be  given  by  an  "  adminis-  th/right  7 
trator  "  is  of  no  effect  if  given  by  a  person  before  the  grant  Peraon; 
of  letters  of  administration  (p) .     An   option  to  purchase 
given  to  a  lessee  and  his  assigns  is  not  exercisable  by  an 
equitable  assign  (q) .     And  a  covenant  in  a  lease  conferring 
on  the  lessee  an  option  of  purchase  is  not  one  which  runs 
with  .the  land  under  L.  P.  Act,  1925,  s.  142   (1)  (r),  so 
as  to  be  binding  on  an  assign  of  the  lessor  (s) .     A  notice 
given  by  an  unauthorised  agent  of  the  person  entitled  to 
exercise  the  option  is  not  effectual,  though  ratified  by  the 
latter  after  the  expiration  of  the  time  limited  (£). 

(m)  Secretary  of  State  for  India  v.  British  Empire,  $c.  Life  Ass. 
Co.,  (1892)  67  L.  T.  434;  and  see  Orby  v.  Trigg,  (1722)  9  Mod.  2;  2 
Eq.  Ca.  Abr.  599;  PomjorA  v.  Hankey,  (1861)  3  D.  F.  &  J.  544; 
5  L.  T.  225;  notes  to  Hoivard  \.  II arris,  2  Wh.  &  T.  L.  C.  9th  eel. 
p.  21  et  seq. 

(n)  Welchman  v.  Spinks,  (1861)  5  L.  T.  385. 

(o)  Crawford  v.  Toogood,  (1879)  13  Ch.  D.  153;  49  L.  J.  Ch.  108. 

(73)  Holland  v.  King,  (1848)  6  C.  B.  727. 

(?)  Friary  Brewery,  Ltd.  v.  Singleton,  1899,  1  Ch.  86;  68  L.  J. 
Ch.  13;  reversed  on  other  grounds,  1899,  2  Ch.  261;  68  L.  J.  Ch.  622. 

(r)  Taking  the  place  of  32  Hen.  8,  c.  34,  s.  2.  and  C.  A.  1881, 
s.  11. 

(s)  Woodall  v.  Clifton,  1905,  2  Ch.  257;  Re  Leeds  and  Batley 
Breweries,  Ltd.  and  Bradbury,  (1920)  2  Ch.  548,  553  et  seq. 

(0  Dibbins  \.  D.,  1896,  2  Ch.  348;  65  L.  J.  Ch.  724. 
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Chap.  VI. 
Sect.  7. 

and  to  the 
right  person. 

Option  for 
renewal  of 
lease. 


When  void 
for  per- 
petuities. 


Notice  of  intention  to  exercise  the  option  must  be  given  to 
the  proper  persons.  'Thus,  where  notice  is  required  to  be 
given  to  trustees,  notice  to  one  only  is  not  sufficient  (w) . 

A  tenant  who  remains  in  possession  as  yearly  tenant  after 
the  expiration  of  a  lease  containing  an  option  for  the  renewal 
of  his  lease  is  still  entitled  to  exercise  it  (cc) .  This  does  not 
apply  where  the  option  is  stated  only  to  be  exercisable  during 
the  continuance  of  the  lease.  Similarly,  an  option  contained 
in  a  partnership  deed  for  the  survivor  to  purchase  the  other's 
share,  has  been  held  still  subsisting  where  the  partners  had 
continued  their  partnership  without  any  express  agreement 
long  after  the  expiration  of  the  partnership  term  (y} . 
Where  a  lease  containing  an  option  of  purchase  is  assigned, 
the  benefit  of  the  option  passes  to  the  assignee  (z] ;  but 
where  there  is  such  an  option,  and  an  agreement  is  entered 
into  that  the  "  lease  be  extended,"  this  does  not  make  the 
option  exercisable  during  the  extended  term  (a). 

A  covenant  giving  an  option  to  purchase  land,  unless  so 
framed  as  only  to  be  enforceable  during  the  life  of  the 
covenantor  (&),  must  be  restricted  so  as  not  to  offend  the 
rule  against  perpetuities  (c).  But  the  personal  remedy  of 
the  covenantee  under  a  covenant  giving  an  option  to  acquire 
accommodation  works  is  not  subject  to  the  rule  against 
perpetuities- (((?);  nor  is  such  rule  applicable  to  a  covenant 
for  perpetual  renewal  in  a  lease  (e). 

(«)  Sutcliffe  v.  Wardle,  (1890)  63  L.  T.  329. 

(x)  Moss  v.  Barton,  (1866)  1  Eq.  474;  Buckland  v.  Papillon.  (1866) 
1  Eq.  477;  2  Ch.  67;  36  L.  J.  Ch.  81;  and  see  Pyke  v.  Northwood, 
(1838)  1  Beav.  152;  cf.  Cookson  v.  C.,  (1837)  8  Sim.  529;  6  L.  J. 
N.  S.  Ch.  337. 

(y)  Essex  v.  E.,  (1855)  20  Beav.  442;  Cox  v.  Willoughby,  (1880) 
13  Ch.  D.  863;  49  L.  J.  Ch.  237. 

(z)  See  Batchelor  v.  Murphy,  1925,  Ch.  220. 

(a)  Sherwood  v.  Tucker,  1924,  2  Ch.  440. 

(6)  See  Stocktr  v.  Dean,  (1852)  16  Beav.  161. 

(c)  L.  $  8.  W.  R.  Co.  v.  Gomm,  (1882)  20  Ch.  D.  562;  51  L.  J. 
Ch.  530;  Woodall  v.  Clifton,  1905,  2  Ch.  257;  Worthing  Corp.  v.  Heather, 
1906,  2  Ch.  532;  Rider  v.  Ford,  1923,  1  Ch.  541. 

(rf)  S.  E.  JR.  Co.  v.  Associated  Portland  Cement  Manufacturers, 
1910,  1  Ch.  12. 

(e)  Hare  v.  Surges,  (1857)  4  K.  &  J.  at  p.  57;  27  L.  J.  Ch.  86; 
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To  satisfy  a.  40  of  the  L.  P.  Act,  1025  (/),  the  contract     Chap.  vi. 
creating  the  option  must  either  fix,  or  provide  means  of 


ascertaining,  the  price.  Hence  it  is  conceived  that  the  Contracts  of 
only  effect  of  a  contract  to  give  a  right  of  pre-emption  or 
a  "  first  refusal,"  which  provides  no  means  of  ascertaining 
the  price,  is  to  oblige  the  vendor  to  sell  to  the  owner  of 
the  option  in  preference  to  a  third  party.  The  vendor  is 
under  no  obligation  to  sell  at  all,  but  if  he  does,  he  must 
first  give  the  owner  of  the  option  the  opportunity  of  buying 
at  the  same  price  at  which  he  proposes  to  sell  to  the  third 
party.  The  vendor  cannot  offer  the  property  to  the  owner 
of  the  option  at  a  price  which  he  has  no  reasonable  expecta- 
tion of  obtaining  elsewhere,  and  then,  on  refusal  of  his 
offer,  sell  to  a  third  party  at  a  lower  price  (g~) .  A  contract 
to  make  a  "  fair  and  reasonable  offer  "  without  reference 
to  offers  made  by  a  third  party,  is,  it  is  conceived,  too 
vague  to  be  enforced  (#) . 

It  has  been  held  that  an  option  to  buy  lots  at  prices  to 
be  fixed  by  the  vendors,  not  being  higher  than  those  "  the 
public  will  be  asked  to  pay,"  does  not  entitle  the  purchaser 
to  buy  at  the  reserve  prices  fixed  for  an  auction  (h} .  Eights 
of  .pre-emption  affecting  a  legal  estate  take  effect  (after 
1925)  as  equitable  interests  only  (i).  Such  rights,  if 
created  on  or  after  the  1st  January,  1926,  or  created  before 
that  date  but  assigned  after  that  date,  constitute  estate 
contracts  within  the  Land  Charges  Act,  1925,  s.  10,  Class 
"  C  "  (iv).  If  land  charges  in  respect  thereof  have  not  been 
registered  at  the  date  of  completion  of  a  purchase,  the 
purchaser  takes  free  therefrom  (fc). 

Moore  v.  Clench,  (1875)  1  Ch.  D.  447,  452;  45  L.  J.  Ch.  80;  L.  $ 
S.  W.  R.  Co.  v.  Gomm,  sup.  at  p.  579 ;  Rider  v.  Ford,  sup. 

(/)  Eeplacing  s.  4  of  the  Statute  of  Frauds. 

(g~)  Manchester  Ship  Canal  Co.  v.  Manchester  Racecourse  Co.,  1900, 
2  Ch.  352;  1901,  2  Ch.  37;  69  L.  J.  Ch.  850;  70  ib.  468.  But  see  Ryan 
v.  Thomas,  (1911)  55' Sol.  Jo.  364. 

(A)  Frewen  v.  Hays,  (1912)  106  L.  T.  516. 

(0  L.  P.  Act,  1925,  s.  186. 

(&)  L.  O.  Act,  1925,  ss.  13  and  14. 
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Chap.  VI. 
Sect.  8. 


Notice  by  or 
to  railway 

companies. 


(8)  Notice  to  treat  untie?  L.  C.  G.  Act,  1845. 

Notice  given  by  a  railway  or  other  public  company  of 
their  intention  to  exercise  a,  power  of  compulsorily  taking 
land  (£),  constitutes  a  contract  binding  on  the  company  to 
the  extent  of  fixing  what  land  is  to  be  taken  •{mi ,  and 
binding  on  the  owner  so  as  to  disable  him  from  creating 
•any  interest  in  the  land,  subsequent  to  the  date  of  the 
notice,  which  will  prejudice  the  company  as  regards  com- 
pensation or  otherwise  (w),  even  though  the  purchaser  of 
such  interest  has  obtained  the  legal  estate  and  paid  his  money 
in  ignorance  of  the  notice  to  treat  (o) .  But  the  interest 
of  the  purchaser  will  be  good  as  against  the  owner,  and, 
on  completion  of  the  sale  to  the  company,  will  be  transferred 
to  the  purchase-money  (p);  and  it  is  conceived  that,  though, 
on  completion,  the  company  will  have  an  immediate  right 
to  the  possession  of  the  land,  still  the  legal  estate  will  be 
outstanding  in  the  purchaser,  and  should  be  got  in.  If 


(J)  As  to  the  extent  of  such  powers,  with  reference  to  the  R.  C.  C. 
Act,  1845,  s.  16,  see  Cotter  v.  M.  R.  Co.,  (1848)  2  Ph.  469;  17 
L.  J.  Ch.  235;  Beardmer  v.  L.  $  N.  W.  R.  Co.,  (1849)  1  Mac.  &  G. 
112;  18  L.  J.  Ch.  432;  Sadd  v.  Maldon  R.  Co.,  (1851)  6  Ex.  143;  20 
L.  J.  Ex.  102.  The  saving  of  expense  to  the  railway  company  does  not 
constitute  necessity  within  this  section;  R.  v.  Wycombe  R.  Co.,  (1867) 
L.  R.  2  Q.  B.  310;  36  L.  J.  Q.  B.  121;  Fenwich  v.  East  London  R.  Co., 
(1875)  20  Eq.  544;  44  L.  J.  Ch.  602;  Pugh  v.  Golden  Valley  R.  Co., 
(1880)  15  Ch.  D.  330;  49  L.  J.  Ch.  721;  and  Morris  v.  Tottenham,  $c. 
R.  Co.,  1892,  2  Ch.  47;  61  L.  J.  Ch.  215.  A  company  cannot  tunnel 
through  land  without  taking  the  surface;  Sparrow  v.  0.  W.  $  W.  R.  Co., 
(1852)  2  D.  M.  &  G.  108;  21  L.  J.  Ch.  731;  Pinchin  v.  Blackwnll  R. 
Co.,  (1854)  1  K.  &  J.  at  pp.  46,  47,  66;  5  D.  M.  &  G.  851;  24  L.  J. 
Ch.  417;  Met.  Dist.  R.  Co.  v.  Cosh,  (1886)  13  Ch.  D.  607;  49  L.  J. 
Ch.  277;  Tiverton  R.  Co.  v.  Loosemore,  (1884)  9  A.  C.  480,  503;  53 
L.  J.  Ch.  812;  and  when  given  authority  to  "appropriate"  the  sub- 
soil without  taking  the  surface,  must  comply  with  the  provisions  of  the 
L.  C.  C.  Act  as  to  the  purchase  of  land;  Farmer  v.  Waterloo  $  City  R. 
Co.,  1895,  1  Ch.  527;  64  L.  J.  Ch.  338. 

(m)  Adanu  v.  Blackwall  R.  Co.,  (1850)  2  Mac.  &  G.  118;  19  L.  J. 
Ch.  557. 

(»)  Ex  p.  Edwardt,  (1871)  12  Eq.  389;  40  L.  J.  Ch.  697;  Wilkin* 
v.  Birmingham  Corp.,  (1883)  25  Ch.  D.  78,  80;  53  L.  J.  Ch.  93. 

(o)  Mercer  v.  Liverpool,  $c.  R.  Co.,  1903,  1  K.  B.  652;  72  L.  J. 
K.  B.  128;  1904,  A.  C.  461. 

(?)  Carnochan  v.  Norwich  $  S.  R.  Co.,  (1858)  26  Beav.  169. 
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he  refuses  to  convey  the  company  should,  it  seems,  either     Chap.  VI. 
pay  the  compensation  money  into  Court  when  ascertained  tj  8' 

and  execute  a  deed  poll  under  s.  75  or  s.  77,  or  take  a  con- 
veyance from  the  original  owner  and  obtain  a  vesting  order 
of  the  legal  estate.  The  notice  cannot  be  withdrawn  by 
the  company  without  the  consent  of  the  landowner  (q) ;  and 
the  price,  if  not  settled  by  agreement,  must  be  determined 
in  the  manner  poinibed  out  by  the  Act  of  Parliament  (r) : 
but  the  mere  service  of  the  notice  does  not  constitute  a  not  simplicity 
contract  by  the  landowner  for  the  sale  of  his  land;  nor  is  acontract- 
there,  strictly  speaking,  any  contract  between  the  parties 
until  ,they  have  come  to  some  definite  arrangement  as  to 
the  terms,  or  until  the  value  of  the  land  to  be  taken  has 
been  ascertained  by  arbitration,  or  a  jury  (s). 

Where  the  landowner,  after  service  of  the  notice,  stated 
the  price  which  he  was  willing  to  take,  but  died  before  his 
offer  was  accepted,  it  was  held  that,  although  the  purchase 
was  afterwards  completed  at  that  price,  there  was  no  contract 


(0)  Tawney  v.  Lynn  $c.  S.  Co.,  (1847)  16  L.  J.  Ch.  282;  and  see 
B.  v.  Birmingham  §  Oxford  B.  Co.,  (1850)  15  Q.  B.  634;  affd.  647;  20 
L.  J.  Q.  B.  304;  and  see  the  Abandonment  of  Eailways  Act,  1850, 
s.  20,  recognizing  the  principle  as  respects  abandoned  lines;  Barker  v. 
y.  8.  B.  Co.,  (1847)  5  Bail.  C.  401;  2  De  G.  &  S.  55;  L.  $  F.  B.  Co. 
v.  Evans,  (1851)  15  Beav.  331;  Blmint  v.  Great  8.  %  W.  B.  Co.,  (1851) 
2  Ir.  Ch.  R.  40;  Lord  Salisbury  v.  G.  N.  B.  Co.,  (1852)  17  Q.  B. 
840;  21  L.  J.  Q.  B.  185;  Edinburgh  B.  Co.  v.  Leven,  (1852)  1  Macq. 
284.  See  also  the  Abandonment  of  Railways  Act,  1869;  and  Be  Potteries 
B.  Co.,  (1883)  25  Ch.  D.  251;  53  L..  J.  Ch.  556;  Be  Buthin  B.  Act, 
(1886)  32  Ch.  D.  438;  56  L.  J.  Ch.  30. 

(r)  See  B.  v.  Hungerford  Market  Co.,  (1832)  4  B.  &;  Ad.  327; 
Salmon  v.  Bandall,  (1838)  3  M.  &  C.  439;  Stone  v.  Commercial  B.  Co., 
(1839)  4  M.  &  C.  124;  Eccl.  Comrs.  v.  Comrs.  of  Sewers,  (1880)  14 
Ch.  D.  305;  Catling  v.  G.  N.  B.  Co.,  (1870)  18  W.  R.  121;  Walker  v. 
E.  C.  B.  Co.,  (1848)  6  Ha.  594;  Stamps  v.  Birmingham  $  S.  V.  B. 
Co.,  (1848)  2  Ph.  673;  17  L.  J.  Ch.  431;  Burkinshaw  v.  Birmingham, 
$c.  B.  Co.,  (1850)  5  Ex.  475;  20  L.  J.  Ex.  246;  sup.  p.  76;  inf., 
Ch.  X.  s.  5;  Adams  v.  Blackwall  B.  Co.,  (1850)  2  Mae.  &  G.  118;  19 
L.  J.  Ch.  557;  and  see  Grierson  v.  Cheshire  Lines  Committee,  (1874)  19 
Eq.  83;  44  L.  J.  Ch.  35. 

(s)  Haynes  v.  H.,  (1861)  1  Dr.  &  S.  426;  30  L.  J.  Ch.  578,  disap- 
proving Walker  v.  E.  C.  B.  Co.,  (1848)  6  Ha.  594;  and  see,  too,  Adams 
T.  Blackwall  B.  Co.,  sup.;  Begent's  Canal  Co.  v.  Ware,  (1857)  23 
Beav.  575;  26  L.  J.  Ch.  566. 
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to  take  part 
of  a  house. 


Effect  of 
counter- 
notice  by 
landowner. 


binding  on  the  heir  (f) .  Where,  however,  the  price  is 
ascertained,  either  by  arbitration  (M)  or  by  the  valuation 
of  two  surveyors  (a?),  or  by  agreement,  or  the  verdict  of  a 
jury :(«/),  the  contract  is-  complete,  and  may  be  specifically 
enforced  by  or  against  the  company  (0).  Where  notice  is 
served  on  a  lessee,  who  is  restrained  from  alienating  without 
his  lessor's  licence,  the  neoessit3r  of  obtaining  such  licence  is 
taken  away  by  the  operation  .of  the  Act  (a) . 

Notice  by  a  company  under  the  L.  C.  C.  Act,  of  their 
intention  to  take  part  only  of  any  house,  or  other  building 
or  manufactory,  does  not  amount  to  an  agreement  to  take 
the  whole,  although  under  s.  92  of  the  Act  the  owner  may, 
by  counter-notice,  which  need  not  be  in  writing  (6),  require 
the  company  to  take  the  whole  or  nothing  (c) :  and 
thereupon  the  Court  will  restrain  the  company  from  taking 
less  than  the  whole  (cT) :  the  effect  of  the  landowner's  counter- 
notice  being  to  arrest  the  operation  of  the  company's  notice, 
conditionally  on  the  landowner's  being  able  and  willing  to 

(0  Ke  Arnold,  (1863)  32  Beav.  591. 

(«)  Harding  v.  Met.  X.  Co.,  (1872)  7  Ch.  154;  41  L.  J.  Ch.  371. 

(*)  Watte  v.  W.,  (1873)  17  Eq.  217;  43  L.  J.  Ch.  77. 

(y)  See  the  judgment  in  Haynes  v.  //.,  (1861)  1  Dr.  &  S.  426;  30 
L.  J.  Ch.  578. 

(z)  See  Re  Gary  Elwes,  1906,  2  Oh.  143 ;  Re  Manchester  and  Southport 
R.  Co.,  19  Beav.  365. 

(a)  See  s.  119:  Slipper  v.  Tottenham  R.  Co.,  (1867)  4  Eq.  112;  36 
L.  J.  Ch.  841. 

(ft)  Sinney  v.  Hammersmith  R.  Co.,  (1863)  9  Jur.  N.  S.  773. 

(c)  R.  v.  L.  4-  8.  W.  R.  Co.,  (1848)  12  Q.  B.  775;  17  L.  J.  Q.  B. 
326.  And  see  as  to  the  meaning  of  "  a  part  only  of  any  house  or  other 
building  or  manufactory  "  in  s.  92,  Richards  v.  Swansea  Improvement 
Co.,  (1878)  9  Ch.  D.  425.  Cf.  Regent's  Canal,  $c.  Co.  v.  L.  C.  C., 
1912,  1  Ch.  583. 

(rf)  Sparrow  v.  0.  W.  $  W.  R.  Co.,  (1852)  2  D.  M.  &  G.  94;  21 
L.  J.  Ch.  731;  as  to  the  effect  of  tunnels  and  arches,  see  S.  C.  108; 
Pinchin  v.  Blackwall  R.  Co.,  (1854)  1  K.  k  J.  at  pp.  46,  47,  66;  5 
D.  M.  &  G.  851;  24  L.  J.  Ch.  417;  Furniss  v.  M.  R.  Co.,  (1868) 
6  Eq.  473.  Easements  are  not  generally  included  under  s.  85,  and 
the  .company  cannot  take  an  easement  alone;  Re  Met.  Dist.  R.  Co.  and 
Cosh,  (1886)  13  Ch.  D.  607;  49  L.  J.  Ch.  277;  Re  Barraw-in-Furness 
Corp.  and  Rawlinson,  1903,  1  Ch.  at  p.  350;  72  L.  J.  Ch.  233;  Re 
London  School  Board  and  Foster,  (1903)  87  L.  T.  700;  but  the  defect 
may  be  remedied  by  obtaining  express  powers  to  take  easements;  Hill 
v.  M.  R.  Co.,  (1882)  21  Ch.  D.  143;  51  L.  J.  Ch.  774. 
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sell  the  whole:  but  if  he  declines,  or  is  unable  so  to  do,  the  Chap.  VI. 
company's  notice  revives  (e).  The  words  "  other  building  " 
in  s.  92  mean  ..  other  building  in  the  nature  of  a  house, 
although  in  ordinary  language  it  would  not  be  described 
as  a  house;  they  do  not  include  (for  example)  the  entire 
undertaking  of  the  Regent's  Canal  and  Dock  Co.  (/.). 

Although  the  landowner-  can  compel  the  company,  when 
they  require  only  a  part,  to  take  the  whole  (if  they  take 
anything)  of  the  premises  comprised  in  the  word  "house," 
he  cannot,  it  seems,  compel  them  to  take  any  portion 
beyond  what  they  require  less  than  the  whole  (g}.  Where 
a  company  gives  notice  of  their  intention  to  take  a  house 
and  part  only  of  the  adjoining  house,  both  of  which  belong 
to  the  same  owner,  and,  on  the  receipt  of  a  counter-notice 
to  take  the  whole  of  the  second  house,  withdraw  the  notice 
as  to  both,  such  withdrawal  is  effectual.  The  owner  cannot 
compel  the  company  to  take  the  first  house  without  the  part 
of  the  second  which  was  included  in  the  original  notice  (/&) . 
The  right  of  giving  a  counter-notice  is  not  lost,  if  the 
company,  having  served  a  notice  to  take  part  of  the  property, 
refuse  to  pay  the  price  demanded  for  it,  and  may  be  exer- 
cised at  any  time  before  the  original  notice  matures  into  a 
contract  ,(i) .  Where  the  company  give  notice  to  take  a  part, 
and  are  served  by  the  landowner  with  a  counter-notice  to  . 
take  the  whole,  the  amount  to  be  secured  by  deposit  and 
bond  under  the  eighty-fifth  section,  before  possession  can 

(e)  See  1  K.  &  J.  68.  If  the  company  desires  a  part  only,  and  the 
owner  will  not  sell  that  part  alone,  a.  92  does  not  compel  the  company 
to  take  the  whole,  but  leaves  them  free  to  abandon  their  original  notice. 
R.  v.  L.  $  S.  W.  R.  Co.,  (1848)  12  Q.  B.  775;  17  L.  J.  Q.  B.  326; 
Ashton  Vale  Co.  v.  Bristol  Corp.,  1901,  1  Ch.  591;  70  L.  J.  Oh.  230. 

(/)  Regent's  Canal,  %c.  Co.  v.  L.  C.  C.,  1912,  1  Ch.  583, 

(0)  Putting  v.  L.  C.  $  D.  R.  Co.,  (1864)  3  D.  J.  &  S.  661;  33  L.  J. 
Ch.  505. 

(A)  Thompson  v.  Tottenham,  S;c.  JR.  Co.,  (1892)  67  L.  T.  416; 
8  T.  L.  R.  602.  . 

,  (»)  Gardner  \.  Charing  Grots  R.  Co.,  (1861)  2  J.  &  H.  248;  30 
L.  Jf  Ch.  505;  Schicinge  v.  L.  $  Blackwall  R.  Co.,  (1855)  3  S.  &  G. 
30;  24  L.  J.  Ch.  405;  Lovers  v.  L.  C.  C.,  (1905)  93  L.  T.  233; 
Pollard  \.  L.  C.  C.,  (1907)  95  L.  T.  870. 
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Cbap.  VI. 
Sect.  8. 


Purchase 
under  Michael 
Angelo 
Taylor's  Act. 


The  meaning 
of  the  word 
"  house" 
under  the 
L.  C.  C.  Act. 


be  taken,  is  the  value  of  the  entire  property  (A;),  including 
compensation  for  severance  (£),  but  not  for  minerals  which 
the  owner  is  prevented  from  working  (m).  The  acceptance 
by  the  company  of  a  counter-notice  which  is  bad,  will  not 
compel  the  company  to  take  that  which  they  are  not 
otherwise  bound  to  taike  (n) . 

Michael  Angelo  Taylor's  Act,  1817  (o),  does  not  contain 
provisions  equivalent  to  s.  92  of  the  Lands  Clauses  Act. 
But  "  a  notice  to  treat  under  Michael  Angelo  Taylor's  Act 
does  not  in  substance  differ  from  a  notice  to  treat  under 
the  ,Land&  Clauses  Act"  (p);  and  where  notice  is  given 
under  the  earlier  Act  of  intention  *to  take  part  of  a  house 
fbr  the  purpose  of  widening  a  street,  the  local  authority 
may  be  compelled  to  take  the  whole  as  a  condition  of  taking 
the  part,  if  the  removal  of  the  part  will  substantially  inter- 
fere with  the  enjoyment  of  the  house  as  a  house  (q) .  On 
the  pther  hand,  where  only  part  of  the  site  of  a  house  is 
required  for  the  purpose  of  widening  a  street,  a  local 
authority  cannot  insist,  against  the  will  of  the  owner,  in 
taking  the  whole  house  (r). 

The  word  "house"  in  the  ninety-second  section  is 
construed  liberally;  and  includes  everything  which  will 

(A)  Underwood  v.  Bedford  R.  Co.,  (1861)  7  Jar.  N.  S.  941;  31  L.  J. 
Ch.  215;  Dadson  v.  East  Kent  R.  Co.,  (1859)  7  Jar.  N.  S.  941;  Giles 
v.  L.  C.  $  D.  R.  Co.,  (1861)  1  Dr.  &  S.  406;  30  L.  J.  Ch.,  603; 
Gardner  v.  Charing  Cross  R.  Co.,  sup.  And  the  value  of  trade  fixtures 
is  included;  Gibson  v.  Hammersmith  R.  Co.,  (1863)  11  W.  R.  299;  32 
L.  J.  Ch.  337. 

(0  Field  v.  Carnarvon  $  Llanberis  R.  Co.,  (1867)  5  Eq.  190;  37 
L.  J.  Ch.  176. 

(m)  Ex  p.  Neath  $  Brecon  R.  Co.,  (1876)  2  Ch.  D.  201;  45  L.  J. 
Ch.  196. 

(n)  Treadwell  v.  L.  $  8.  W.  R.  Co.,  (1865)  33  W.  R.  272;  54  L.  J. 
Ch.  565.  (o)  57  Geo.  3,  c.  xxix. 

(p)  Per  Cozens-Hardy,  M.  R.,  in  Wild  v.  Woolwich  Borough  Council, 
1910,  1  Ch.  p.  38. 

(?)  Gibbon  v.  Paddington  Vestry,  1900,  2  Ch.  794;  Wild  v.  Woolwich 
Borough  Council,  1909,  2  Ch.  287;  1910,  1  Ch.  35;  Green  v.  Hackney 
Corp.,  1910,  2  Ch.  105;  Lavies  v.  City  of  London  Corp.,  1913,  1  Ch. 
415;  Bey f us  v.  Westminster  Corp.,  (1914)  112  L.  T.  119;  and  see  Pescod 
v.  Westminster  Corp.,  1905,  2  Ch.  475. 

(r)  Denman  v.  Westminster  Corp.,  1906,  1  Ch.  464. 
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ordinarily  pass  under  that  word  in  a  conveyance  (s) .     Thus,     Chap.  VI. 
where  the  company  required  only  a  s-mall  portion  of  the  *'   ' 

garden,  they  were  compelled  to  take  the  whole  property  ('£), 
even  where  the  houses  were  unfinished,  and  in  a  ruinous 
state  (w) .  So,  also,  where  the  company  required  green- 
houses and  ornamental  pleasure  ground  connected  with  the 
residence,  which  was  not  touched,  the  rest  of  the  land  being 
used  as  a  nursery  garden. (a;);  so,  also,  where  the  garden 
was  one  of  a  series,  and  the  one  furthest  removed  from  the 
house  to  which  they  were  all  attached,  each  of  the  series 
being  separated  from  the  other  by  a  brick  wall,  but  connected 
by  doors  and  a  gravel-walk  leading  to  the  house  («/);  eo, 
too,  where  the  company  gave  notice  to  take  a  piece  of  a 
paddock,  used  with  a  house  and  garden,  but  separated 
therefrom  by  a  wall  with  a  gate  in  it  as  a  means  of 
access  (z}. 

The  fact  of  two  houses,  which  are  used  as  one  for  business 
purposes  by  means  of  internal  communication,  being  held 
under  different  leases,  does  not  prevent  their  being  one 
house  within  the  meaning  of  s.  92  (a).  But  a  cottage  built 
upon  land  used  as  a  market-garden  and  occupied  merely 
for  the  more  beneficial  occupation  of  the  land  as  a  market- 
garden,  does  not  with  the  land  constitute  a  "  house  "  within 
the  meaning  of  the  section  (6).  So,  where  the  landowner 

(s)  St.  Thomas'  Hospital  v.  Charing  Cross  JR.  Co.,  (1861)  1  J.  &  H. 
400;  30  L.  J.  Ch.  395;  and  see  Richards  v.  Swansea,  $c.  Co.,  (1878) 
9  Ch.  D.  425;  Kerford  v.  Seacombe,  $c.  S.  Co.,  (1888)  57  L.  J.  Ch. 
270;  58  L.  T.  445;  Low  v.  Staines  Reservoirs  Committee,  (1900)  16 
T.  Lv  E.  184. 

(0  Cole  v.  West  London  R.  Co.,  (1859)  27  Beav.  242;  28  L.  J.  Ch. 
767;  Grosvenor  v.  Hampstead  R.  Co.,  (1857)  1  D.  &  J.  446;  26  L.  J. 
Ch.  731;  King  v.  Wycombe  R.  Co.,  (1860)  28  Beav.  104;  29  L.  J.  Ch. 
462. 

(u)  Alexander  v.  West  End,  $c.  R.  Co.,  (1862)  30  Beav.  556;  31 
L.  J.  Ch.  500. 

(x)  Salter  v.  Met.  Dlst.  R.  Co.,  (1870)  9  Eq.  432;  39  L.  J.  Ch. 
567;  and  see  Gilford  v.  Holt,  1899,  1  Ch.  698. 

(y)  Hewson  v.  L.  $  S.  W.  R.  Co.,  (1860)  8  W.  E.  467. 

(2)  Barnes  v.  Southsea  R.  Co.,  (1884)  27  Ch.  D.  536. 

(«)  Siegenberg  v.  Met.  Dist.  R.  Co.,  (1884)  32  W.  E.  333. 

(b)  Falkner  v.  Somerset  $  Dorset  R.  Co.,  (1873)  16  Eq.  458;  42  L.  J. 
Ch.  851. 
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Chap.  VI.  was  entitled  under  the  same  lease  to  a  messuage  and  garden 
-  on  one  side  of  a  public  highway,  and  to  a  detached  piece 
of  pleasure  ground  on  the  opposite  side,  on  which  he  was 
prohibited  from  building,  and  which  alone  the  company 
was  desirous  of  purchasing,  it  was  held  that  the  detached 
portion  formed  no  part  of  the  "  house  "  within  the  meaning 
of  the  Act  (c);  so,  also,  where  the  portion,  separated  by 
the  highway,  was  used  for  the  purpose  of  pasturing  horses 
and  cows  for  the  owner's  establishment  (d).  So,  in  the 
case  of  two  contiguous  dwelling-houses,  the  mere  continuity 
of  the  open  space  immediately  under  the  roof  and  above 
the  party-wall  which  separated  the  attics  up  to  their  ceiling, 
and  the  inter-communication  of  the  drains  and  gutters, 
was  held  not  to  constitute  ithe  two  dwellings  a  single 
"  house  "  (e).  And  where  a  company  proposes  to  take  part 
of  ja  private  road  leading  to  a  house,  merely  for  the 
purpose  of  bridging  it  at  a  point  a  quarter  of  a  mile  from  the 
house,  the  owner  cannot  compel  the  company  to  purchase  the 
whole  property  (/);  though  in  one  case,  a  vacant  piece  of 
land,  not  fenced  off  from  the  street,  and  separated  from  the 
house  by  a  public  foot-way,  but  forming  the  only  means  of 
approach  for  vehicles,  was  held  to  be  part  of  the  "  house  " 
within  the  meaning  of  the  Act  (#).  The  .result  of  the 
cases  seems  to  establish  that  what  is  necessary  for  the 
convenient  use  and  occupation  of  the  house,  but  not  what 
is  subsidiary  to  the  personal  use  and  enjoyment  of  the 
occupier,  falls  within  the  statutory  meaning  of  the  word. 

Whatisa  Where  the  company  requires  to  take  part  of  a  building 

tory"  within    formerly  used  as  a  manufactory,  though  such  user  has  been 

the  Act. 

(e)  Fergutson  v.  L.  B.  $  8.  C.  R.  Co.,  (1863)  3  D.  J.  4;  S.  653 ; 
33  L.  J.  Ch.  29;  cf.  Kerford  v.  Seacombe,  $c.  R.  Co.,  (1888)  57  L.  J. 
Oh.  270;  58  L.  T.  446. 

(<f)  Steele  v.  M.  S.  Co.,  (1866)  1  Ch.  275.  Cf.  Re  WiUit,  1911, 
2  Ch.  563,  669. 

(e)  Harvie  v.  8.  D.  R.  Co.,  (1875)  23  W.  R.  202. 

(/)  Allhuten  v.  Baling,  $c.  R.  Co.,  (1896)  78  L.  T.  396;  46  W.  B. 
483. 

(g)  Morton  v.  L.  C.  $  D.  R.  Co.,  (1868)  6  Eq.  101;  37  L.  J.  Ch. 
483;  and  see  Grierton  v.  Cheshire  lines  Committee,  (1874)  19  Eq.  83; 
44  L.  J.  Ch.  35;  Wright  v.  Wallasey  Local  Board,  (1887)  18  Q.  B.  D. 
p.  785. 
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discontinued  for  several  years,  they  must  not  only  take  the  Chap.  VI. 
whole,  but  also  all  the  machinery  and  trade  fixtures  _  eoi' 8' 
therein  (/&).  Where  part  of  a  house  is  used  as  a  manu- 
factory, but  the  rest  is  let  to  a  tenant  and  not  so  used,  a 
company  cannot  take  the  latter  part  without  taking  the 
whole  house,  if  required  to  do  so  by  the  owner  (i).  In 
Green  v.  Hackney  Corporation  (fc)  a  local  authority  required 
the  land  covered  by  part  of  a  factory  for  the  purpose  sof 
widening  a  street.  It  was  held  that  there  was  no  power 
under  Michael  Angelo  Taylor's  Act  to  compel  the  owner 
to  sell  such  part  only,  if  the  removal  of  that  part  would 
substantially  injure  the  factory  so  that  it  could  no  longer 
be  used  and  enjoyed  as  it  was  before.  It  seems  clear  that 
the  same  principle  would  apply  where  part  of  a  factory  is 
desired  to  be  taiken  under  the  L.  C.  C.  Act.  So,  where  a 
railway  company  gave  notice  of  their  intention  to  take  a 
mill-goit  and  weir,  which  occasionally  supplied  the  motive 
power  for  the  machinery,  they  were  compelled  to  take  the 
whole  manufactory,  though  they  proposed  to  carry  the 
railway  over  bridges  which  would  not  interfere  with  the 
water  supply  (T). 

Under  the  L .  C .  C .  Act,  a  company  may  give  a  second  Statutory 
notice  to  the  same  landowner  in  respect  of  land  within  the  exhausted  by 
limits  to  which  their  compulsory  powers  extend,  if,  from  single  notice, 
unforeseen  circumstances,  the  land  taken    under    the   first 
notice  prove  insufficient  for  the  authorised  purposes  of  the 
undertaking  i(m) .     Moreover,  the  compulsoty  power  is  not 

(A)  Gibson  v.  Hammersmith  R.  Co.,  (1863)  11  W.  R.  299;  32  L.  J. 
Ch.  337;  and  aa  to  what  is  a  "  manufactory,"  see  Barker  v.  N.  8.  R. 
Co.,  (1847)  2  De  G.  &  S.  55;  Dahin  v.  L.  $  N.  W.  R.  Co.,  (1849) 
3  De  G.  &  S.  414. 

(0  Brook  v.  Manchester,  $o.  R.  Co.,  1896,  2  Ch.  571;  64  L.  J.  Ch.  890. 

(K)  1910,  2  Ch.  105. 

(0  Furniss  v.  M.  R.  Co.,  (1868)  6  Eq.  473;  and  cf.  Sparrow  v. 
0.  W.  §  W.  R.  Co.,  (1862)  2  3>.  M.  &  G.  94;  21  L.  J.  Ch.  731; 
Spackman  v.  G.  W.  R.  Co.,  (1855)  1  Jur.  N.  S.  790;  Richards  v. 
.Swansea,  $c.  Co.,  (1878)  9  Ch.  D.  425;  but  see  Reddin  v.  Met.  Board 
of  Works,  (1862)  4  D.  F.  &  J.  532;  31  L.  J.  Ch.  660;  Regent's  Canal 
§c.  Co.  v.  L.  C.  C.,  1912,  1  Ch.  583. 

(m)  Stamps  v.  B.  $  S.  V.  R.  Co.,  (1848)  2  Ph.  673;  17  L.  J.  Ch. 
431;  and  see  Simpson  v.  Lane.  $  C.  R.  Co.,  (1847)  15  Si.  580; 
Errinyton  v.  Met.  Dist.  R.  Co.,  (1882)  19  Ch.  D.  559,  570. 
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Ch»p.  VI.     exhausted  by  a  single  notice  to  treat,  even  as  regards  the 

_  land  to  which  the  original  notice  extended.     Hence,  if  on 

the  receipt  of  a  counter-notice  the  company  validly  with- 
draws its  original  notice,  the  company  is  in  the  same  position 
as  if  no  notice  to  treat  had  been  given,  and  may  give  any. 
number  of  notices'  during  the  continuance  of  their  compul- 
sory powers,  whether  in  respect  of  the  whole  land 
comprised  in  the  first  notice  or  not.  But  their  validity 
is  conditional  on  the  valid  withdrawal  of  all  previous 
notices;  hence  the  company  is  entitled  and  bound  to 
proceed  on  the  last  notice  not  validly  withdrawn  (n).  The 
company  may  not  make  use  of  their  compulsory  powers 
to  attain  a  subsidiary  object,  not  authorised  for  the  purposes 
of  their  undertaking  (o),  and  an  attempt  to  do  so  will  be 
restrained  by  injunction  (p).  Where  a  landowner  is 
entitled  by  notice  to  require  the  company  to  purchase  his 
interest  in  lands  affected  by  the  undertaking,  the  sen-ice 
of  such  notice  constitutes  the  relation  of  vendor  and 
purchaser  (q) ;  but  it  seems  that  a  mere  notice  by  a  company, 
not  followed  up  by  entry  or  other  proceedings,  within  the 
period  limited  for  compulsory  purchase,  does  not  constitute 
such  a  contract  as  Equity  will  specifically  enforce  (fl) .  In 

(»)  Ashton  Vale  Co.  v.  Bristol  Corp.,  1901,  1  Oh.  591;  70  L.  J. 
Ch.  230. 

(o)  Eversfield  v.  Mid-Sussex  R.  Co.,  (1858)  3  D.  &  J.  286;  28  L.  J. 
Ch.  107;  Lodd  v.  Salisbury  R.  Co.,  (1859)  1  Giff.  158;  Galloway  v. 
London  Corp.,  (1864)  4  N.  R.  77;  35  L.  J.  Ch.  477;  Stockton,  4-0. 
X.  Co.  v.  Brown,  (1860)  9  H.  L.  C.  246;  Errington  v.  Met.  Dist.  R. 
Co.,  (1882)  19  Ch.  D.  559,  571;  51  L.  J.  Ch.  305;  and  compare  Simpson 
v.  South  Staffordshire  Waterworks  Co.,  (1864)  5  N.  R.  70;  Wood  v. 
Epsom,  %c.  R.  Co.,  (1860)  8  C.  B.  N.  S.  731;  30  L.  J.  C.  P.  82; 
Webb  v.  Manchester  R.  Co.,  (183»)  4  My.  &  C.  118;  flower  v.  L.  B.  f 
S.  C.  S.  Co.,  (1865)  2  Dr.  &  S.  330;  34  L.  J.  Ch.  540;  A.-G.  v. 
G.  E.  R.  Co.,  (1871)  6  Ch.  572;  Lewis  v.  Weston- super- Mare  Local 
Board,  (1888)  40  Ch.  D.  55;  58  L.  J.  Ch.  39;  Morris  T.  Tottenham,  $c. 
R.  Co.,  1893,  2  Ch.  47;  61  L.  J.  Ch.  215;  Donaldson  v.  South  Shields 
Corp.,  (1899)  68  L.  J.  Ch.  162. 

(p)  Ystalyfera  Iron  Co.  v.  Neath,  $c.  R.  Co.,  (1873)  17  Eq.  142;  43 
L.  J.  Ch.  476. 

(?)  Loo  \.  London  and  Croydon  Canal  Co.,  (1839)  1  S.  C.  257;  8 
L.  J.  N.  S.  Ch.  200;  R.  v.  Birmingham  R.  Co.,  (1850)  15  Q.  B.  634, 
647,  n. ;  20  L.  J.  Q.  B.  304. 

(r)  See  Regent's  Canal  Co.  v.  Ware,  (1857)  23  Beav.  575;  26  L.  J. 
Ch.  566;  Leominster  C.  Co.  v.  Shrewsbury  R.  Co.,  (1857)  3  K.  &  J. 
672;  26  L.  J.  Ch.  764. 
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&uch   a    case   the    proper   course  for  the  landowner  is  bv     Chap.  vi. 
mandamus  to  compel  the  company  to  proceed  with  the  other       Seot-  8- 
steps  directed  by  their  Act. 

The  fact  that  the  assessment  of  compensation  has  been  Notice  must 
commenced  and  possession  of  the  land  taken,  in  the  absence  ^it 
of  a  mortgagee  of  the  property,  does  not  preclude  the  able  time, 
company  from  subsequently  serving  a  notice  on  the 
mortgagee  (s) .  The  notice  given  by  the  company  to  the 
landowner  cannot  operate  for  an  indefinite  time;  it  must 
be  acted  on  within  a  reasonable  period,  or  it  will  be  deemed 
to  have  been  abandoned.  Thus,  where  a  railway  company, 
within  the  time  limited  for  the  exercise  of  their  compulsory 
powers,  served  notice  on  the  landowner,  but  no  agreement 
was  entered  into,  and  the  time  fixed,  by  the  Act  for  the 
completion  of  the  line  expired  before  any  further  steps 
were  taken,  the  company  was  restrained  from  proceeding 
under  the  notice  »(£) .  Lord  Cairns  expressed  the  view  that 
where  the  time  limited  for  the  completion  of  the  works 
has  expired,  the  company  can  no  longer  exercise  their 
compulsory  powers  of  purchasing  (u) ;  and  in  a  later  case 
Lord  Cairns  said: — "  There  have  been  cases  in  which  a 
railway  company  has  given  notice  to  a  landowner  to  treat  for 
the  purchase  of  land,  and  no  further  step  has  been  taken 
either  by  the  company  or  the  landowner,  and  the  extended 
period  for  completing  the  works  has  expired,  and  the 
question  has  been  raised,  Could  the  company  in  that  state 
of  things  proceed  with  its  notice  to  treat,  and  assess  the 
compensation  undier  the  Lands  Clauses  Act?  Were  such 
a  case  now  to  arise,  I  should  be  disposed  to  think,  as  I  was 
disposed  to  think  in  Richmond  v.  North  London  Rail.  Co., 
that  if  nothing  more  was  done,  and  the  company  have  slept 
upon  their  rights,  and  certainly  if  the  delay  cannot  be 
explained,  they  should  be  held  to  be  disabled  from  going 
on  with  any  compulsory  purchase,  and  in  such  a  case  the 

(s)  Cooke  v.  L.  C.  C.,  1911,  1  Ch.  604. 

(0  Richmond  v.  N.  L.  R.  Co.,  (1868)  3  Oh.  679;  37  L.  J.  Ch.  886; 
explained  by  Jessel,  M.  R.,  in  Ystalyfera  Iron  Co.  v.  Neath,  $c.  R.  Co., 
(1873)  17  Eq.  142;  43  L.  J.  Ch.  476;  and  consider  Pinchin  v.  L.  £ 
Blackwall  R.  Co.,  (1854)  5  D.  M.  &  G.  851;  24  L.  J.  Ch.  417. 

(«)  Richmond  v.  2V.  L.  R.  Co.,  (1868)  3  Ch.  681;  37  L.  J.  Ch.  886; 
and  see  Ch.  XVI.  as  to  the  remedy  by  mandamus. 
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Chap.  VI.     landowner  should,  as  I  think,  be  held  to  be  disabled  also. 

Q^      A.         Q 

'          Both  parties  have  been  content  to  let  the  time  run  out. 

There  is  no  rei  interventus,  no  change  of  the  status  quo  ante, 
nothing  which  requires  to  be  undone.  The  whole  matter 
has  been  a  project  merely/,  and,  as  a  project,  it  has  come 
to  an  end  ".(a?). 

Where  a  statute  which  authorises  the  construction  of  a 
railway  provides  that  if  the  railway  be  not  completed  within 
a  certain  period  the  powers  by  the  Act  given  to  the  company 
for  making  and  completing  the  railway  are  to  cease,  this 
provision  only  applies  to  powers  which  the  company  could 
not  exercise  except  by  virtue  of  the  Act.  If  the  company 
before  the  expiration  of  the  time  limited,  has  acquired  the 
right  to  use  the  land,  they  can  make  the  railway  under  their 
Common  Law  powers,  notwithstanding  the  lapse  of  time  (#) . 

(a;)  Tiverton,  $c.  R.  Co.  v.  Loosemore,  (1884)  9  A.  C.  at  p.  489;  53 
L.  J.  Ch.  812. 

(y)  G.  W.  R.  Co.  «v.  M.  R.  Co.,  1908,  2  Ch.  455;  ib.  644;  1909, 
A.  C.  445. 
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CHAPTER  VII.  Chapter  VII. 

THE   EFFECT   OF   THE   CONTRACT   ON   THE    RIGHTS   OF 
THE   PARTIES. 

(1)  Purchaser  entitled  to  estate  and  vendor  to  Section  i. 

purchase-money' .  , . 

FROM  the  time  the  owner  of  an  estate  enters  into  a  Vendor,  how 
binding  ^agreement  for  its  sale,  he  holds  the  same  in  trust 
for  the  purchaser,  subject  to  payment  of  the  purchase- 
money:  but  the  relationship  thus  created  does  not  entail 
all  the  obligations-  of  an  ordinary  trusteeship  (a) .  Tlhe 
vendor  is  not  a  mere  dormant  trustee;  he  is  a  trustee  having 
a  personal  and  substantial  interest  in  the  property,  a  right 
to  protect,  and  an  active  right  to  assert  that  interest,  if  any- 
thing is  done  in  derogation  of  it.  The  relation,  therefore, 
of  .trustee  and  cestui  que  trust  subsists,  but  subject  to  the 
paramount  right  of  the  vendor  to  protect  his  own  interest 
as  vendor  of  the  property  (6).  When  the  title  has  been 
accepted  and  the  purchase-money  paid,  this  paramount  right 
of  the  vendor  ceases,  and  the  trusteeship  subsists  without 
qualification;  but,  as  from  the  date  of  the  contract,  the 
rela.tions.hip  is  throughout  that  of  trustee  and  cestui  que\ 
trust  (c),  and  it  follows  that  the  purchaser  is  personally 
liable  to  indemnify  the  vendor  as  trustee  from  the  liabilities 
of  the  trust  property,  (d) . 

(a)  Wall  v.  Bright,  (1820)  1  J.  &  W.  at  p.  501;  Rose  v.  Watson, 
(1864)  10  H.  L.  C.  672;  33  L.  J.  Ch.  385;  Plews  v.  Samuel,  1904, 
1  Ch.  464;  73  L.  J.  Ch.  279;  and  see  2  Wh.  &  T.  L.  C.  9th  ed.  p.  859. 

(6)  Per  Lord  Cairns  in  Shaw  v.  Foster,  (1872)  L.  E.  5  H.  L.  321,, 
338;  42  L.  J.  Ch.  49,  56.  Bat  he  is  not  a  trustee  within  the  Trustee 
Acts,  see  Re  Carpenter,  (1854)  Kay,  418;  Re  Colling,  (1886)  32  Ch.  D. 
333. 

(c)  See  judgment  of  James,  L.  J.,  in  Rayner  v.  Preston,  (1881)  18 
Ch.  D.  13;  50  L.  J.  Ch.  472;  and  of  Farwell,  J.,  in  Ridout  v.  Fowler, 
1904,  1  Ch.  658;  73  L.  J.  Ch.  325;  affd.  1904,  2  Ch.  93;  73  L.  J. 
Ch.  579;  and  see  Re  iPagani,  1892,  1  Ch.  236;  66  L.  T.  244;  Re 
Beaufort,  (1898)  43  Sol.  J.  12. 

(rf)  Dodson  v.  Downey,  1901,  2  Ch.  620;  70  L.  J.  Ch.  854,  where 
the  above  passage  is  approved  by  Farwell,  J. 
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Chap.  VII. 
Sect.  1. 


Section  2. 


General 
nature  of 
purchaser's 
equitable 
ownership. 


Where  freehold  and  leasehold  premises  were  sold,  together 
with  the  goodwill  of  the  business  carried  on  thereat,  and 
through  the  purchaser's  default  there  was  delay  in  com- 
pletion, and  the  vendor  carried  on  the  business,  informing 
the  purchaser  that  he  was  so  doing  and  that  it  was  being 
carried  on  at  a  loss,  it  was  held  that  the  vendor  was  entitled, 
apart  from  any  express  provision  in  the  contract,  to  be 
indemnified  in  respect  of  the  losses  incurred  (e].  If  the 
contract  is  rescinded  or  specific  performance  has  been  refused 
to  one  of  the  parties,  the  relationship  of  trustee  and  cestiti 
que  trust  cannot  be  considered  as  having  existed  between 
the  parties  and  the  vendor  holds  the  property  free  from 
any  liability  arising  out  of  such  relationship  (/). 

(2)  Purchaser's  general  rights  tinder  contract  as 
against  vendor. 

It  is  sometimes  stated,  in  genetal  terms,  that  by  the  con- 
tract, the  purchaser  becomes,  in  Equity,  the  owner  of  the 
property:  but  "  this  rule  applies  only  as  between  the  parties 
to  the  contract,  and  cannot  be  extendeld  so  as  to  affect  the 
interests  of  others.  If  it  could,  a  contract  for  the  purchase 
of  an  equitable  estate  would  be  equivalent  to  a  conveyance  of 
it.  Before  the  contract  is  carried  injto  effect,  the  purchaser 
cannot,  against  a  stranger  to  the  contract,  enforce  equities 
attaching  to  the  property  "  (g};  nor  can  he  as  against  the 
vendior  enforce  such  equities  unless  the  contract  is  one  of 
which  the  Court  will  enforce  specific  performance.  "It  is 
often  stated  that  the  effect  of  a  contract  for  the  sale  of  land 
is  to  make  the  purchaser  in  !}quity  owner  of  the  land.  I 
think  this  statement  too  wide  ...  If  by  reason  of  delay 
or  other  circumstances  the  Court  declines  to  grant  specific 
performance,  the  purchaser  is  not  treated  as  being  in  Equity 
owner  of  the  property"  (A).  Notice  of  an  incumbrance 

(e)  Golden   Bread  Co.  v.  Hemmings,  1922,  1  Ch.  162. 

(/)  Plews  v.  Samuel,  and  Ridout  v.  Fowler,  sup. 

(g)  Per  Lord  (Tottenham,  in  Tasker  v.  Small,  (1834)  3  M.  &  C.  70; 
6  Sim.  625;  and  see  Wall  v.  Bright,  (1820)  1  J.  &  W.  at  p.  501. 

(A)  Per  Cozens-Hardy,  J.,  in  Cornwall  v.  Henson,  1899,  2  Ch.  p.  714. 
The  reversal  of  this  case  on  the  facts,  1900,  2  Ch.  298,  does  not  affect* 
the  correctness  of  this  statement  of  the  law. 
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(other  (than  an  interest  which  is  capable    of    registration     Chap.  VII. 
under  the  Land  Charges  Act,  1925,  and  has  not  in  fact  been  _ 
so  registered),  given  to  the  purchaser  before  the  execution 
of  the  conveyance,  is  effectual,  though  the  purchase-money 
is  actually  paid  (i) ;   and  even  after  the  execution  of  the 
conveyance,  if  the  purchase-money  has  not  been  paid  (fc) . 


Under  s.  198  of  the  L.  P.  Act,  1925,  registration  under 
the  provisions  of  the  Land  Charges  Act,  1925,  is  to  be 
deemed  ,to  constitute  actual  notice  of  the  instrument  or 
matter  so  registered.  The  effect  of  registration  of  a  charge 
and  of  failure  to  register  under  the  latter  Act  is  dealt  with 
elsewhere  (Z);  but  we  may  here  remark  that  a  contract  by  an 
estate  pwner  (entered  into  after  1925)  to  convey  a  legal 
estate,  including  a  contract  conferring  an  option  of  purchase, 
a  right  of  pre-emption,  or  any  other  like  right,  may  be 
registered  as  a  land  charge;  and  if  not  so  registered  will 
be  void  as  against  a  subsequent  purchaser  though  with 
actual  notice. 


Tlhe  purchaser's  interest  under  the  contract  may  be  is  capable  of 
charged  or  assigned  (w):  but  the  incumbrancer,  assignee 
or  creditor  can  only  obtain  relief  as  against  the  vendor 
on  the  terms  of  undertaking  all  the  purchaser's  liabilities 
under  the  contract  (ri).  "  If  the  purchaser  agrees  with 
another  person  to  execute  an  assignment  "  of  the  contract, 
"  the  agreement  must,  in  my  opinion,  be  read  as  an  agree- 
ment to  put  the  assignee  into  the  position  of  the  purchaser — 
the  .assignee  assuming  that  position  and  taking  the  position 
of  the  purchaser  cum  onere"  (o).  A  mortgagee  or  sub- 

(0  Wigg  v.  W.,  (1837)  1  Atk.  384. 

(ft)  Tildesley  v.  Lodge,  (1857)  3  S.  &  G.  543;  3  Jur.  N.  S.  1000. 

(Z)  Inf.  Chap.  XIX.  sect.  2,  especially  p.  1035. 

(m)  Paine  v.  Keller,  (1801)  6  Ves.  349,  352;  Seton  v.  Slade,  (1802) 
7  Ves.  274;  2  Wh.  &  T.  L.  C.  9th  ed.  p.  425;  Dowson  v.  Solomon, 
(1859)  1  Dr.  &  S.  1;  29  L.  J.  Ch.  129. 

(»)  Dyer  v.  Pulteney,  (1740)  Barn.  C.  160;  Shaw  v.  Foster,  (1872) 
L.  R.  5  H.  L.  321. 

(o)  Per  Lord  Cairns  in  Shaw  v.  Foster,  (1872)  L.  R.  5  H.  L.  p.  341. 
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Cbap.  VII.    mortgagee  of  the  benefit  of  a  contract  for  purchase  can  sue 
80  '   '       the  vendor  for  specific  performance  '(p~) . 

Vendor's  Up  to  the  time  fixed  for  completion,  the  vendor  is,  in  the 

&c  pending8'  absence  of  special  stipulation,  entitled  to  the  crops  and  other 
completion,  ordinary  rents  and  profits  of  the  land,  and  must  bear  all 
expenses  and  outgoings:  he  would  not,  however,  it  is  con- 
ceived, be  entitled  to  tafce  crops  in  an  immature  state,  or 
otherwise  than  in  due  course  of  husbandry.  After  the  time 
fixed  for  completion,  and  pending  negotiation,  he  may,  it 
appears,  in  due  course  of  husbandry  cut  coppice  and  get  in 
crops,  but  the  net  profits  will  belong  to  the  purchaser  (q} . 
In  a  case  where  the  property  agreed  to  be  sold  consisted 
of  houses  let  on  weekly  tenancies,  payments  were  received 
from  the  tenants  by  the  vendor  after  the  date  fixed  for 
completion.  There  were  in  fact  arrears  of  rent  owing  both 
at  the  date  of  the  contract  and  at  the  date  fixed  for  com- 
pletion, but  it  was  held  that  the  vendor,  being  a  trustee  for 
the  purchaser,  was  not  entitled  to  appropriate  the  money 
so  received  from  the  tenants  to  the  arrears  of  rent  owing 
before  the  date  of  completion  (rty. 

Windfalls,  Everything  which  forms  part  of  the  inheritance  belongs 

&c.  belong  to   f0  the  purchaser  from  the  date  of  the  contract;   hence  he 

purchaser.          ... 

is  entitled  to  windfalls  (s),  and  to  the  produce  of  ordinary 
timber  cut  (#),  or  stone  or  gravel  quarried  or  dug  by  the 
vendor  after  the  contract,  unless  taken  from  an  open  mine  or 
quarry  in  hand,  or  in  the  form  of  rents  and  profits  from  a 
mine  or  quarry  leased  (tt). 

Material  Any  act  of  the  vendor,  which  prevents  his  giving  to  the 

^"rtvV*     Purcnaser  tnat  which  was  substantially  the  subject-matter 

vendor  avoids 

the  contract.          ^  Browne  v.  London  Necropolis  Co.,  (1857)  6  W.  R.  188. 

(?)  Poole  v.  Shergold,  (1786)  1  Cox,  273;  2  Br.  C.  C.  118;  Sug. 
14th  ed.  644;  Earl  of  Hardwicke  v.  Lord  Sandys,  (1844)  12  M.  &  W. 
761;  13  L.  J.  Ex.  233;  Cuddon  v.  Tite,  (1858)  1  Gif.  395;  4  Jur. 
N.  S.  579. 

(r)  Plews  v.  Samuel,  1904,  1  Ch.  464;   73  L.  J.  Ch.  279. 

(*)  Poole  v.  Shergold,  (1786)  1  Cox,  278;  2  Br.  C.  C.  118. 

(<)  Magennis  v.  Fallon,  (1828)  2  Moll,  at  p.  591;  cf.  Dashwood  v. 
Jiayniae,  1891,  3  Ch.  306;  60  L.  J.  Ch.  809. 

(M)  Leppington  v.  Freeman,  (1891)  66  L.  T.  357;  40  W.  R.  348. 
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of   the   contract,   renders    the    agreement  voidable  by  the     Chap.  VII. 

latter;  e.g.,  the  felling  of  ornamental  timber  (aJ):  and,  even  . 

as  to  ordinary  timber,  the  authorities  cited  above  merely 

show  that  the  fall  of  it  may  be  matter  for  compensation. 

But  cases  might,  it  is  conceived,  occur,  in  which  the  Court 

would  relieve  a  purchaser  on  account  of  falls  of  wood,  though 

neither  planted  nor  left  for  ornament  or  shelter,  e.g.,  where 

sufficient    is    nob   left    for    repairs,  or  where  the  general 

character  or  appearance  of  the  estate  or  of  any  special  part 

of    it    is  materially  altered.     Failure  on  the  part  of  the 

vendor  of  a  boarding  house,  however,  to  pay  the  rent,  with 

the  result  that  before  completion  but  after  the  purchaser  had 

taken  possession  under  the  contract  a  distress  was  put  in,  was 

held  not  sufficient  to  justify  the  purchaser  in  repudiating  the 

contract  (y}. 

Since  as  between  the  parties  to   the  contract  the  pur-  Purchaser 
chaser  is  owner  of  the  estate,  he  has  the  benefit  of  any 


improvemente  to  the  property  which  may  happen  after  the  fit8;  , 

.  J  accidental 

date  o±  the  contract;    e.g.,  the  dropping  01  lives  on  the  losses,  aa  in 

purchase  of  a  reversionary  interest  (z),  or  a  sudden  rise  in  of 

the  value  of  land  from  its  being  required  for  a  public  pur-  life  ; 

pose  (a)  ;  and  must  bear  any  loss  which  occurs  without  the 

fault  of  the  vendor;  e.g.,  the  deterioration  of  the  property 

through  the  calamities  of  the  times  (6),  the  death  of  the  or  of  ce»tui» 

cestui  que  vie  on  the  purchase  of  an  estate  for  life  or  a  life  *"* 

annuity  (c),  or  the  destruction  of  house  property  by  fire  (d). 

As  respects  fire,  the  vendor,  unless  he  agree  that  the  property  or  fire. 

O)  White  v.  Nutts,  (1702)  1  P.  W.  61;  2  Eq.  Ca.  Ab.  687,  pi.  3; 
Spurrier  \.  Hancock,  (1799)  4  Ves.  667,  674;  Magennis.v.  Fallon,  sup. 
(y)  Dotesio  v.  Siss,  (1912)  56  Sol.  Jo.  612. 
(z)  Harford  v.  Furrier,  (1816)  1  Mad.  at  p.  539. 
(a)  Paine  v.  Meller,  (1801)  6  Ves.  at  p.  352. 
(6)  Poole  v.  Shergold,  (1786)  2  Br.  C.  C.  118;  1  Cox,  273. 

(c)  Sag.    14th.  ed.  292;  and  see  Paine  r,  Meller,  (1801)  6  Ves.  1352. 

(d)  Paine  v.  Meller,  (1801)  6  Ves.  349;  Harford  v.  Furrier,  (1816)  1 
Mad.    532,  539;  and  see  Poole  v.   Adams,   (1864)    12   VV.    R.   683;    33 
L,.   J.  Ch.  639;  Rayner  v.  Preston,  (1881)  18  Ch.  D.  1;  50  L.  J.  Ch. 
472,    and  Castellain  v.    Preston,    (1883)    11   Q.    B.    D.    380;  52   L.   J. 
Q.    B.   366.     Aliter,  if  the  vendor   has  agreed  to  repair  or  alter  the 
premises,  and  has  not  done  so  before  the  fire;  Counter  v.  Macpherson, 
(1845)   5  Mo.  P.  C,  83,  106;  4  L.  T.   (O.  S.)  449. 
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Chap.  VII. 
Sect.  2. 

Vendor, 
whether 
bound  to 
insure. 


Liability  for 
injury  to 
adjoining 
premises. 


Restrictions 
on  pur- 
chaser's right 
— vacancy 
on  sale  of 
aJvowson. 

Sale  in  con- 
sideration of 
life  annuity ; 
and  death  of 
•eettui  que  vie 
before  con- 
veyance. 


shall  be  kept  insured  (e),  need  not  as  a  rule,  keep  up  the 
insurance,  or  give  the  purchaser  notice  of  its  having 
dropped  (/).  But  if  the  omission  by  the  vendor  to  keep 
up  the  insurance  renders  the  title  impeachable  (as  in  the 
case  of  leasehold  property  where  there  ,is  a  covenant  to 
insure),  the  purchaser,  it  seems,  may  be  discharged  (g).  So, 
if  the  vendor,  though  not  bound  to  insure,  effects  an  improper 
insurance,  and  the  property  thereby  becomes  liable  to 
forfeiture,  he  cannot  enforce  the  contract  (h).  In  the  case 
of  contracts  made  after  1925,  in  the  absence  of  a  stipulation 
to  the  contrary,  any  insurance  money  becoming  payable  to 
the  vendor  after  the  date  of  the  contract  is  on  completion 
held  by  him  for  the  benefit  of  the  purchaser  (t) .  The  pur- 
chaser of  house  property  must,  as  between  himself  and  the 
vendor,  make  good  any  injury  done  to  adjoining  premises 
by  the  fall  of  the  buildings  subsequently  to  the  contract  (fc) . 

Where  the  accruing  benefit  is  such  that,  if  taken  by 
the  purchaser,  it  would  or  might  be  irreparably  lost  to  the 
vendor  (as  in  the  case  of  a  vacancy  occurring  pending  dis- 
cussions on  the  title  to  an  advowson),  the  purchaser  claiming 
the  benefit  must,  as  a  general  rule,  accept  the  title  (?).  So, 
in  the  converse  case  of  an  estate  being  sold  in  consideration 
of  a  life  annuity,  and  of  the  cestui  que  vie  dying  before 
completion,  the  purchaser  will  be  entitled  to  a  conveyance  on 
payment  of  the  arrears  (m).  Although  in  such  a  case  the 
Court  will  compel  specific  performance  notwithstanding  the 
death  of  the  annuitant,  it  will  inquire  with  some  jealousy 
into  the  fairness  of  the  transaction;  and  will  under  such 
circumstances  (ri)  require  proof  of  a  clear  case  for  specific 
performance. 

(e)  Poole  v.  Adams,  (1864)  12  W.  R.  683;  33  L.  J.  Ch.  639. 

(/)  Paine  v.  Meller,  (1801)  6  Ves.  at  p.  353. 

(<7)  Palmer  v.   Goren,  (1866)  25  L.  J.  Ch.  841;  4  W.   R.   688. 

(A)  Dowfon  v.  Solomon,  (1869)  1  Dr.  &  S.  1;  29  L.  J.  Ch.  129;  cf. 
Newman  v.  Maxwell,  (1899)  80  L.  T.  681.  (e)  L.  P.  Act,  1925,  «.  47. 

(*)  Robertson  v.  Skelton,  (1849)  12  Beav.  260,  266;  19  L.  J.  Ch.  140. 

(0  Sug.  14th  ed.  293. 

(m)  Mortimer  'v.  Capper,  (1782)  1  Br.  C.  C.  156;  Baldwin  v. 
Boulter,  ib.,  cited  in  Mortimer  v.  Capper,  sup. 

(>»)  Davies  v.  Cooper,  (1840)  5  M.  &  C.  270,  279;  and  see  notes  to 
Chesterfield  v.  Janssen,  1  Wh.  &  T.  L.  C.  9th  ed.  p.  267  et  teq. 
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(3)  Vendor's  general  rights  under  contract  as  Chap.  vn. 

against  purchaser. 

The  vendor  has  a  lien  upon  the  estate  for  the  unpaid  pur-  Vendor's  lien 
chase-money:   if,  therefore,  before  payment  the  purchaser  „ 
is  in  possession,  Equity  will  restrain  him  from  any  act,  —  restrain  a  fall 


such  as  felling  timber  or  even  trees  not  timber,  —  by  which 
the  vendor's  security  might  be  endangered  (o).  If,  however,  possession 
only  an  inconsiderable  part  of  the  purchase-money  remain 
unpaid,  it  is  conceived  that  the  vendor  applying  for  an 
injunction,  would  have  to  satisfy  the  Court  that  the  estate 
without  the  timber  might  be  an  insufficient  security  (p). 

It  seems  that  if  after  the  contract  the  vendor  without  Expenditure 
consulting  the  purchaser  lay  out  money  on  the  property,  property  *  ' 
e.g..  in  obtaining  a  renewal  of  the  lease  on  which  it  'is  tefore 

1111  -i-ii  •  i  i  01  completion. 

held,  he  will  have  no  claim  on  the  purchaser  for  the  ex- 
penditure (q).  The  proper  course,  where  expenditure  of  this 
nature  requires  to  be  incurred  <for  the  preservation  of  the 
property,  is  to  communicate  with  the  purchaser  and  ascertain 
his  wishes. 


(4)  Rights  of  vendor  and  purchaser  inter  se  not  affected     Section  4. 

by  death,  bankruptcy,  &c.  of  either  party. 
The  contract,  when  once  entered  into,  will  not  without  an  Rights  of 

i  i  mi  '111111       vendor  and 

express  stipulation  to  that  effect  be  avoided  by  the  death,  purchaser, 
bankruptcy  or  lunacy  (r)  of  both  or  either  of  the  parties .  ™ter  se- 

(o)  Crockford  v.  Alexander,  (1808)  15  Ves.  138. 

(p)  See  Humphreys  v.  Harrison,  (1820)  1  J.  &  W.  561 ;  Hippesley 
v.  Spencer,  (1820)  5  Mad.  422;  King  v.  Smith,  (1843)  2  Ha.  239; 
7  Jur.  694. 

(?)  See  Monro  v.  Taylor,  (1860)  8  Ha.  at  p.  60;  (1852)  21  L.  J. 
Ch.  525;  Clare  Hall  v.  Harding,  (1848)  6  Ha.  273,  296;  17  L.  J. 
Ch.  301.  But  see  Phillips  v.  Silvester,  (1872)  8  Ch.  173;  42  L.  J.  Ch. 
225;  Golden  Bread  Co.  v.  Hemming s,  1922,  1  Ch.  162;  and  see  inf. 
ch.  xii.  s.  4. 

(r)  Winged  v.  Lefebury,  (1724J)  2  Eq.  Ca.  Ab.  32;  Orlebar  v.  Fletcher, 
(1721)  1  P.  W.  737;  2  Eq.  Ca.  Ab.  108,  pi.  2;  Owen  v.  Davies,  (1748) 
1  Ves.  sen.  82;  Brooke  v.  Hewitt,  (1796)  3  Ves.  255;  Whitworth  v. 
Dams,  (1813)  1  V.  &  B.  545;  Valpy  v.  Oakeley,  (1851)  16  Q.  B.  941; 
20  L.  J.  Q.  B.  380;  Sug.  14th  ed.  170,  220.. 


272 


EFFECT  OF  CONTRACT  ON  RIGHTS  OF  PARTIES. 


Chap.  VII. 
Sect.  4. 

Protection  to 
purchaser 
without 
notice  of 
bankruptcy. 


S.  45  of  the  Bankruptcy  Act,  1914,  provides  that  (subject 
as  therein  mentioned)  nothing  in  the  Act:  is  to  invalidate, 
in  the  case  of  a  bankruptcy  —  (1)  any  payment  to  the 
bankrupt,  (2)  any  conveyance  by  the  bankrupt  for  valuable 
consideration,  (3)  "  any  contract,  dealing,  or  transaction 
by  or  with  the  bankrupt  for  valuable  consideration,"  pro- 
vided that  the  payment,  conveyance,  contract,  dealing,  or 
transaction,  takes  place  before  the  receiving  order,  and  the 
person  dealing  with  the  debtor  has  no  notice  at  the  time 
of  an  available  act  of  bankruptcy  (s).  If  a  transaction 
comes  within  this  .  enactment  it  is  protected,  though  it 
constitute  an  act  of  bankruptcy  (£).  Where  a  purchaser 
received  notice  of  an  act  of  bankruptcy  by  the  vendor  prior 
to  completion,  it  was  held  that  he  was  entitled  to  repudiate 
the  contract  and  recover  the  deposit,  upon  the  ground  that 
although  the  contract  was  protected  by,  s.  49  of  the  Act  of 
1883  (w),  the  consequential  acts  of  paying  the  purchase- 
money  to  the  vendor  and  obtaining  from  him  a  conveyance 
of  the  property  would  not  be  within  the  protection  (x). 
In  this  case  no  bankruptcy  proceedings  were  in  fact  taken;. 
but  if  there  had  been  an  adjudication  before  the  purchaser's 
repudiation,  the  trustee  might,  presumably,  have  insisted 
on  the  contract  . 


Disclaimer  by      S.  54  of  the  Bankruptcy  Act,  1914,  however,  provides  (2) 

bankrupt.        that  where  any  part  of  the  bankrupt's  property  consists 

of  unprofitable  contracts  or  of  other  property  that  is  un- 

saleable or  not  readily  saleable,  the  trustee,  notwithstanding 

that  he  has  endeavoured  to  sell  or  has  taken  possession  of 

0)  See  Williams  on  Bkcy.  13th  ed.  pp.  318—326;  The  Ruby,  (1900) 
83  L.  T.  438;  Re  Slobodimky,  1903,  2  K.  B.  517;  72  L.  J.  K.  B.  883. 

(<)  Shears  v.  Goddard,  1896,  1  Q.  B.  406;  65  L.  J.  Q.  B.  344;  and 
cf.  Re  Sharp,  (1900)  83  L.  T.  416;  £e  Juke»,  1902,  2  K.  B.  58;  71 
L.  J.  K.  B.  710. 

(«)  Now  replaced  by  B.  45  of  the  Bankruptcy  Act,  1914. 

(*)  Powell  v.  Marshall,  Parker  $  Co.,  1899,  1  Q.  B.  710;  68  L.  J. 
Q.  B.  477. 

(y)  See  Re  Bastable,  1901,  2  K.  B.  518;  70  L.  J.  Q.  B.  784; 
Re  Taylor,  1910,  1  K.  B.  562. 

(z)  As  to  the  effect  of  a  disclaimer  of  freehold  property  of  a  bankrupt 
burdened  by  onerous  covenants,  see  R«  Mercer  and  Moore,  (1880)  14 
Ch.  D.  287;  49  L.  J.  Ch.  .201;  William*  on  Bkcy.  13th  ed.  342. 
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the  property,  may  (subject  to  the  provisions  of  the  section)     Chap.  vii. 

Jby  writing  signed  by  him  within  the  period  therein  stated  '   ' 

disclaim  the  property;  and  such  disclaimer  will  operate  to 
determine,  as  from  its  date,  the  rights,  interests  and  lia- 
bilities of  the  bankrupt  and  his  property  in  or  in  respect 
of  the  property  disclaimed;  and  will  also  discharge  the 
trustee  from  all  personal  liability  in  respect  of  the  property 
disclaimed  as  from  the  date  when  the  property  vested  in 
him,  but  will  not,  except  BO  far  as  is  necessary  for  the 
purpose  of  releasing  the  bankrupt  and  his  property  and 
the  trustee  from  liability,  affect  the  rights  or  liabilities  of 
any  other  person.  This  section,  however,  does  not  enable 
the  trustee  to  disclaim  a  contract,  merely  because  it  would 
be  more  beneficial  to  the  estate  that  the  contract  should 
not  be  carried  out,  nor  to  disclaim  the  contract  apart  from 
the  property ,(«);  nor  does  his  disclaimer  take  away  the 
equitable  interest  vested  in  the  purchaser  under  the 
contract  (6). 

Where  an  application  in  writing  has  been  made  to  the 
trustee  by  a  person  interested  in  the  property,  requiring 
him  to  decide  whether  he  will  disclaim  or  not,  and  the  trustee 
within  twenty-eight  days  or  such  extended  period  as  the 
Court  may  allow  does  not  disclaim,  he  is  deemed  to  have 
adopted  the  contract  (c).  And  the  Court  may  as  against 
the  trustee  rescind  the  contract  made  with  the  bankrupt 
on  such  terms  as  to  payment  of  damages  as  to  the  Court 
may  seem  equitable,  and  such  damages  may  be  proved  for 
as  a  debt  under  the  bankruptcy  (d). 

By  e.  46  of  the  Bkcy.  Act,  1914,  it  is  provided'  that  Dealings  with 

•ITP  i       bankrupt  s 

a  payment  01  money  or  delivery  01  property  to  a  person  sub-  after-acquired 
sequently  adjudged  bankrupt,  or  to  a  person  claiming  by  Pr°Pert7- 
assignment  from  him,  shall  be  a  good  discharge    if    the 

(a)  Me  Bastable,  1901,  2  K.  B.  518;  70  L.  J.  K.  B.  784. 

(6)  S.    C.  (c)  S.  54  (4). 

(<f)  S.  54  (5).  As  to  the  Court's  power  to  make  orders  vesting  dis- 
claimed property,  see  sub-s.  (6) ;  Williams  on  Bkcy.  13th  ed.  pp.  346 
—348;  Lea  v.  Thursby,  1904,  2  Ch.  57;  73  L.  J,  Ch.  518. 
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Chap.  VII.    payment  or  delivery  is  made  before  the  actual  date  on  which 

! the  receiving  order  is  made  and  without    notice    of    the 

presentation  of  a  bankruptcy  petition,  and  is  either  pur- 
suant to  the  ordinary  course  of  business  or  otherwise  bond 
fide.  A  contract  entered  into  in  good  faith  and  for  value 
with  an  undischarged  bankrupt  for  the  purchase  from  him 
of  real  or  personal  property  acquired  by  him  subsequently 
to  the  adjudication,  and  as  regards  which  the  trustee  in 
bankruptcy  has  not  intervened,  is  valid,  and  the  conveyance, 
if  executed  before  the  intervention  of  the  trustee,  has  full 
effect  (e). 

Sections.  (5)  Death  of  vendor  before  completion. 

S.  L.  Act,  Upon  the  vendor's^  death,  the  contract  is  binding  upon 

1925  8   90  f^        • 

his  personal  representatives.  By  the  S.  L.  Act,  1925, 
s.  90  (2),  every  contract  thereunder  is  made  binding  on  and 
enures  for  the  benefit  of  the  settled  land,  and  is  enforceable 
against  and  by  every  successor  in  title  for  the  time  being  of 
the  tenant  for  life,  or  statutory  owner,  and  may  be  carried 
into  effect  by  any  such  successor,  but  so  that  it  may  be 
varied  or  rescinded  by  any  such  successor,  in  the  like  case 
and  manner  (if  any)  as  if  it  had  been  made  by  himself. 

Ad.  of  E.  Act,  By  s.  37  of  the  Ad.  of  E.  Act,  1925,  all  conveyances  of 
' B*  "  any  interest  in  real  or  personal  estate  made  to  a  purchaser 
either  before  or  after  the  1st  January,  1926,  by  a  person  to 
whom  probate  or  letters  of  administration  have  been  granted 
are  valid,  notwithstanding  any  subsequent  revocation  or 
variation  of  the  probate  or  administration;  and  this  provi- 
sion applies  whenever  the  testator  or  intestate  died,  but 
takes  effect  without  prejudice  to  any  order  of  the  Court 
made  before  1926. 

The  doctrine  Where  a  lease  contains  an  option  of  purchase  which  is 
exercised  after  the  death  of  the  lessor,  the  land  is  converted 
as  from  the  date  of  the  exercise  of  the  option,  and  the 

(*)  S.  47. 

(/)  For  a  fuller  discussion  of  the  question  of  notional  conversion  of 
real  into  personal  estate  under  an  agreement  for  sale,  the  reader  is 
referred  to  the  7th  edition  of  this  work. 


EFFECT  OF  CONTEACT  ON  EIGHTS  OF  PAETIES.  275 

purchase-money  passes  to  the  lessor's  residuary  legatees  and     Chap.  VII. 

not  to  the  residuary  devisees  (gr) .     But  if  the  lessor  after -'.'.- 

creating  the  option  specifically  devise  the  property,  or  by 
•codicil  republishes  a  will  specifically  devising  it,  there  is 
a  sufficient  indication  of  intention  to  take  the  case  out  of 
the  rule  as  laid  down  ,by  'Lawes  v.  Bennet  (fi),  and  the 
devise  will  be  entitled  to  the  purchase-money  (i) ;  but  unless 
a  contrary  intention  is-  expressed,  a  specific  devise  made 
before  creating  the  option  .(&)»  or  a  general  devise  after  the 
rule.  And  generally,  where  in  a  will  made  after  a  contract 
for  sale  the  testator  knowing  of  the  contract  specifically 
devises  the  property  which  or  part  of  which  is  to  be  sold, 
that  is  a  sufficient  indication  of  an  intention  to  pass  to  the 
devisee  the  whole  of  the  testator's  interest  in  the 
property  (w). 

The    principle  of  Lawes  v.   Bennet  (ri),  however,   "has  Kotapplic- 
never  been  applied  except  between  the  real  and  personal  between 
representatives  of  the  original  creator  of  the  option  "(o);  vendor  and 
and  it  will  not  be  extended  to  cases  between  vendor  and 
purchaser. 


If  the  contract  is  binding  on  both  parties  at  the  time  of  Events  sub- 
the  vendor's  death,  no  subsequent  act  or  matter  can  alter  vendor's 
the  relative  rights  of  his  representatives  (/>,) :  so  that,  if  the  death     . 


O)  Collingwood  v.  Row,  (1856)  6  W.  E.  484;  26  L.  J.  Ch.  649; 
Townley  v.  Bedwell,  (1808)  14  Ves.  591;  Lawes  v.  Bennet,  (1785)  1  Cox, 
167;  Re  Isaacs,  1894,  3  Ch.  506;  and  see  notes  to  Fletcher  v.  Ashburner, 
1  Wh.  &  T.  L.  C.  9th  ed.  p.  313  et  seq. 

(h)  1  Cox,  167. 

(0  Re  Pyle,  1895,  1  Ch.  724;  64  L.  J.  Ch.  477;  Duffield  v.  Mac- 
master,  1896,  1  Ir.  E.  370;  Drant  v.  Vause,  (1842)  1  Y.  &  C.  C.  C. 
580;  11  L.  J.  N.  S.  Ch.  170. 

(&)  Weeding  v.  W.,  (1861)  1  J.  &  H.  424;  4  L.  T.  616;  Emuss  v. 
Smith,  (1848)  2  De  G.  &  S.  722;  Bowen  v.  Barlow,  (1871)  11  Eq. 
454;  40  L.  J.  Ch.  373;  affd.  (1872)  8  Ch.  171;  42  L.  J.  Ch.  82. 

(0  Goold  v.  Teague,  (1859)  5  Jur.  N.  S.  116;  32  L.  T.  (0.  S.)  251. 

(m)  Re  Calow,  1928,  Ch.  710. 

(«)  (1785)  1  Cox,  167. 

(o)  Edwards  v.  West,  (1878)  7  Ch.  D.  p.  863;  47  L.  J.  Ch.  463. 

18'  (2) 
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Chap.  VII. 
Sect.  6. 


Section  6. 

Effect  of 
Administra- 
tion of 
Estates  Act, 
1925. 


purchaser  subsequently  act  so  as  to  lose  his  right  under  the 
contract,  the  estate  passes  as  personalty  of  the  vendor's  (q) . 

If  during  the  vendor's  lifetime  he  himself  abandon  the- 
contract,  or  if  through  want  of  title  or  for  any  other  reason 
it  is  at  his  death  capable  of  being  enforced  only  against  and 
not  by  him1,  whether  a  conversion  is  or  is  not  effected  depends- 
upon  whether  the  purchaser  does  or  does  not  choose  to  enforce 
specific  performance  (r) ;  the  case  being,  in  effect,  similar  to- 
those  in  which  the  purchaser  has  ab  initio  a  mere  option  to. 
purchase. 

(6)  Death  of  purchaser  before  completion. 

It  was  formerly  the  law  that  on  the  death  of  a  purchaser 
before  completion,  the  heir  or  devisee  of  the  equitajble 
interest  (acquired  under  the  contract  was  entitled,  primd 
facie.,  to  have  the  purchase-money  paid  or  re-imbursed  to 
him  out  of  the  deceased's  personal  estate  (s).  This  was 
altered  by  the  Real  Estates  Charges  Act,  1867,  which 
amended  the  Real  'Estates  Charges  Act  of  1854.  By  the 
Administration  of  Estates  Act,  1925,  the  Real  Estates 
Charges  Acts  are  repealed,  and  it  is  provided  (s.  35)  that 
where  a  person  dies  possessed  of  or  entitled  to  an  interest 
in  property  which  at  his  death  is  charged  with  the  payment 
of  money,  whether  by  way  of  legal  mortgage,  equitable- 
charge,  or  otherwise  (including  a  lien  for  unpaid  purchase - 
moyi&if),  and  the  deceased  has  not  by  will,  deed,  or  other 
document,  signified  a  contrary  intention,  the  interest  so 
charged  shall,  as  between  the  different  persons  claiming 
through  the  deceased,  be  primarily  liable  for  payment  of 


(p)  Bennett  \.  Lord  Tankervttle,  (1811)  19  Ves.  at  p.  179;   and  see- 
Tcbbott  \.  Voules,  (1833)  6  Si.  40. 

(7)  Cvrre  v.  Bowyer,  (1818)  5  Beav.  6,  n. 

(r)  See  Re  Thomas,  (1886)  34  Ch.  D.  166;  56  L.  J.  Ch.  9. 

(«)  Fletcher  v.  Ashburner,  (1779)  1  Wh.  &  T.  L.  C.  7th  od.  327; 
1  Br.  O.  C.  497;  Longford  v.  Pitt,  (1731)  2  P.  W.  629,  632;  Broome 
v.  Monck,  (1805)  10  Ves.  597,  611,  615.  If  the  executor  complete,  and 
take  the  conveyance  in  his  own  name,  he  will  be  a  trustee  for  the  heir 
or  devisee.  Alleyn  v.  A.,  (1730)  Mos.  262. 
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the  charge;  and  every  part  of  &uch  interest  according  to  its     Ch»p.  VII. 
value  shall  bear  a  proportionate  part  of  the  charge.     Such       ^**'  6' 
contrary  intention  will  not  be  deemed  to  be  signified  by  a 
general  direction  for  the  payment  of  debts  or  of  all  the 
debts    of   the   testator    out   of   his  personal  estate,  or  his 
residuary    real   and  personal  estate,  or  his  residuary  real 
estate,  or  by  a  charge  of  debts  upon  any  such  estate,  unless 
such  intention  is  further  signified  by  words  referring  to 
all  or  some  part  of  the  charge. 

Sect.  24  of  the  Wills  Act,  1837,  provides  that  every  will  Effect  of 
shall  be  construed,  with  reference  to  the  real  and  personal  1837"  on*' 
estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  rights  of 

dcvisco  of 

had  been  executed  immediately  before  the  death    of    the  purchaser. 

testator,  unless  a  contrary  intention  appear  by  the  will.     But  Where 

property  will  not,  as  a  rule,  pass  under  words  of  specific  description  is 

description,  which,  though  applicable  at  the  death,  were  in-  applicable  at 

applicable  at  the  date  of  the  will(£).    But  where  there  was  but  not  at 

-a  specific  devise  of  "my  mansion  and  estate  called  Cleeve  dateofwi11- 

•Court,"  followed  by  a  residuary  devise,  ,and  the  testator 

at  the  date  of  his  will  had  contracted  to  buy  an  adjoining 

estate    which    was    afterwards    conveyed    to    him,  and  he 

subsequently    bought    other  small  properties,  it  was  held 

(parol  evidence  being  admitted  to  show  what  was  included 

in  the  description  at  the  date  of  the  will  and  the  death), 

that  the  subsequently  acquired  properties  passed  under  the 

specific  devise  (u}.     So,  where  there  was  a  specific  devise 

of  "  all  my  messuage  partly  freehold  and  partly  leasehold, 

No.  3,  C.  Street,"  followed  by  a  residuary  devise,  and  the 

testator  subsequently  purchased  the  reversion  in  fee  of  the 

leasehold  portion,  the  whole  messuage  was  held  to  pass  by 

the  specific  devise  (a?) . 

(*)  Emms  v.  Smith,  (1848)  2  De  G.  &  S.  722;  and  see  Cole  v.  Scott, 
(1849)  1  M.  &  G.  518;  19  L.  J.  Ch.  63;  Douglas  v.  V.,  (1854)  Kay, 
400;  O'Toole  v.  Browne,  (1854)  3  E.  &  B.  572;  23  L.  J.  Q.  B.  (282; 
Wagstaf  v.  W.,  (1869)  8  Eq.  229;  38  L.  J.  Ch.  528;  and  as  to 
re-publication,  s.  34;  Be  Champion,  1893,  1  Ch.  101;  62  L.  J.  Ch.  372; 
and  Wilson  v.  Eden,  (1850)  5  Ex.  752,  766;  20  L.  J.  Ex.  73. 

(M)  Castle  v.  Fox,  (1871)  11  Eq.  542;  40  L.  J.  Ch.  302. 

(a:)  Miles  v.  M.,  (1866)  1  Eq.  462;  35  L.  J.  Ch.  315;  Cox  v.  Bennett, 
(1868)  6  Eq.  422;  Saxton  v.  3.,  (1879)  13  Ch.  D.  359;  49  L.  J.  Ch. 
128;  and  see  Hibon  v.  H.,  (1863)  9  Jnr.  N.  S.  511;  32  L.  J.  Ch.  374; 
Be  M.  B.  Co.,  (1865)  34  Beav.  525;  Be  Biclc,  1920,  1  Ch.  488. 
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Chap.  VII. 
Scot.  6. 

Effect  of  the 
word  "now  " 
in  a  gift 
by  will; 


and  under 
Will*  Act, 
1837. 


The  use  of  the  pronoun  "  my,"  in  the  description  of  the 
thing  given,  is  not  sufficient  evidence  of  an  intention  that 
the  will  shall  not  speak  as  from  the  date  of  the  death  (y) : 
nor  does  tbe  adverb  "now"  always  have  that  effect  (zf), 
In  one  case  a  testator  devised  "my  cottage  and  all  my 
land  at  S.,"  subject  to  a  condition  that  the  plantations, 
heather,  and  furze  should  be  all  preserved  "  in  their  present 
state,"  and  devised  "  all  other  my  freehold  manor,  messuages r 
land,  and  real  estate  whatsoever  and  wheresoever,"  to  trustee* 
upon  trust  for  sale.  At  the  date  of  his  will  he  had  a  small 
cottage  with  twenty-two  acres  of  rough  land  held  with  it 
at  S.,  and  he  afterwards  entered  into  a  contract,  which  was 
not  completed  at  his  death,  to  buy  a  large  house  with  ten 
acres  of  garden  and  land  adjoining  the  cottage  and  rough 
land.  It  was  held  that  the  specific  devise  referred  to  the 
cottage  and  rough  land,  and  did  not  carry  the  property 
contracted  to  be  bought.  Commenting  on  e.  24,  Lind- 
ley,  L.  J.,  in  his  judgment  said— "  That  (s.  24  of  the 
Wills  Act)  refers  to  the  real  and  personal  estate  comprised 
in  the  will  and  nothing  else.  It  does  not  say  that  we  are 
to  construe  whatever  a  man  says  in  his  will  as  if  it  were 
made  on  the  day  of  his  death  "  (a). 

It  seems  probable  that  in  cases  governed  by  the  Wills 
Act,  1837,  a  contract  for  purchase  by  a  testator  already 
possessed  of  a  term  in  the  property  would  defeat  the  rights 
of  a  party  claiming  the  term  under  a  general  bequest;  but 
would  not  (except  in  cases  coming  within  the  operation  of 
the  L.  P.  Act,  s.  5),  affect  a  specific  legatee  of  the  term: 
and  it  seems  that  a  specific  legatee  will  not  lose  the  benefit 
of  the  bequest,  if  the  term  is  actually  merged  by  a  con- 
veyance of  the  fee  to  the  testator,  or  becomes  attendant 
on  the  inheritance,  or  satisfied  and  merged  under  the 
latter  Act  (6). 

(y)  Miles  v.  M.,  tup.;  Be  Reeves,  1928,  Ch.  351. 

(r)  Wagstaff  v.  W .,  (1869)  8  Eq.  229;  38  L.  J.  Ch.  528;  Re  M.  P. 
Co.,  (1865)  34  Beav.  527;  13  W.  R.  851;  Re  Champion,  1893,  1  Ch.  .101; 
62  L.  J.  Ch.  372;  Re  Horton,  1920,  2  Ch.  1;  Theobald,  8th  ed.  p.  157. 

(a)  RA  Portal  and  Lamb,  (1885)  30  Ch.  D.  50;  54  L.  J.  Ch.  1012. 

(6)  See  Miles  v.  M.,  (1866)  1  Eq.  462;  35  L.  J.  Ch.  315;  Cox  v. 
Bennett,  (1868)  6  Eq.  422;  ftarton  v.  S.,  (1879)  13  Ch.  D.  359;  49 
L.  J.  Ch.  128. 
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(7)  The  effect  of  the  contract  in  various  special  cases.         Chap.  VII. 

Sect.  7. 

If  a  mortgagee,  having-  agreed  to  purchase  the  equity  of  Mortgagee 
redemption,  proceed  to  enforce  his  legal  title  by  ejectment,  contracting 
the  existence  of  the  contract  will,  unless  he  has  improperly  may  enforce 
delayed  to  enforce  it  (c)  ,  be  a  ground  for  refusing  to  stay  hl8  lcgal  title- 
the  action  on  the  tender  of  principal,  interest  and  costs  (d)  . 

The  fact  of  a  mortgagee  with  power  of  sale  having  con-  Contract  for 
tracted   to  ^sell   part  of  the  mortgaged  estate  for  a  sum 
exceeding  the  amount  due  on  the  security,  is  no  ground  for  power. 
restraining  him  from  bringing  an  action  for  recovery  of  the 
mortgage  debt(e). 

An  agreement  by  A.,  a  tenant  in  possession,  to  purchase  of  Agreement 
B.,  is  sufficient  primd  facie  evidence  of  B.'s  title  to  enable 
him,    if    the   contract    goes   off,    to  sustain  an  action  of 
ejectment  (/). 

There  is  an  implied  promise  on  the  part  of  each  successive  Agreement 
assignee    of    a    lease    to    indemnify    the    original    lessee 


against  breaches  committed  during  the  continuance  of  his  possession 
interest  (g}  ;  and  in  a  case  where  the  assignee  of  a  lease 
agreed  to  sell  it,  and  the  purchaser  (it  being  stipulated  that 
he  should  not  be  entitled  to  an  assignment)  entered  and 
retained  possession  until  the  end  of  the  term,  he  was  held 
bound  in  Equity  to  indemnify  the  original  lessee,  though 
no  party  to  the  agreement,  against  breaches  of  covenant 
committed  during  such  possession  (A). 

(c)  Skinner  v.  Stacey,  (1744)  1  Wils.  80. 

(<0  Goodtltle  v.  Pope,  (1797)  7  T.  R.  185;  Coote,  9th  ed.  p.  902. 

(*)  Willes  v.  Levett,  (1847)  1  De  G.  &;  S.  392;  Fisher,  Mort. 
6th  ed.  p.  384;  Kerr  on  Injunctions,  6th  ed.  p.  523. 

(/)  Doe  v.  Burton,  (1851)  16  Q.  B.  807;  15  Jur.  990. 

(00  Mottle  v.  Garrett,  (1870)  L.  R.  5  Ex.  132;  7  Ex.  101;  41  L.  J. 
Ex.  62.  And  see  the  L.  P.  Act,  1925,  s.  77  (1)  (c). 

(A)  Close  v.  Wilberforce,  (1838)  1  Beav.  112;  3  Jur.  35;  see  Sanders 
v.  Benson,  (1841)  4  Beav.  350;  and  Moore  v.  Greg,  (1848)  2  Ph.  717, 
721,  725;  18  L.  J.  Ch.  15.  For  the  legal  liability  of  which  .this 
principle  is  the  equitable  counterpart,  see  Mottle  v.  Garrett,  sup.;  and 
cf.  Banner  v.  Tottenham,  $c.  Bldg.  Soc.,  1899,  1  Q.  B.  169;  68  L.  J. 
Q.  B.  114. 
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Chap.  VII.        The  equitable  assignee  of  a  legal  term  of  years  is  not 
liable  to  the  lessor  for  rent  accrued,  or  breaches  of  covenant 


Lluiteble°f      committed,  during  the  time  he  was  in  possession  («'). 

assignee  of  a 

Where  a  lessor  becomes  the  equitable  assignee  of  an  under- 
let for  lease,  he  cannot  set  up  the  non-performance  of  the  covenants 
purchase  of  contained  in  such  underlease  as  a  ground  for  refusing  per- 

underlease.  .    & 

formance  of  a  covenant  by  mm  in  the  original  lease  (k). 
L.  P.  Act,  ,By  &.  42   (4)  of  the.L.  P.  Act,  1925,  it  is  provided 

1925  8  42  (4) 

(inter  alia}  that  under  a  contract  for  sale  of  land,  if  the 
subject-matter  is  a  mortgage  term  and  the  vendor  has 
power  to  convey  the  fee  simple,  the  contract  shall  be 
deemed  to  extend  to  the  fee  simple;  and  if  the  subject-matter 
is  an  equitable  interest  capable  of  subsisting  as  a  legal 
estate,  and  the  vendor  has  power  to  vest  (or  to  require  to 
be  vested)  the  legal  estate  in  the  purchaser,  the  contract  shall 
be  deemed  to  extend  to  such  legal  estate.  If  the  subject- 
matter  is  an  entailed  interest  in  possession,  and  the  vendor 
has  power  to  vest  (or  to  require  to  be  vested)  in  the  purchaser 
the  fee  simple,  the  contract  snail  be  deemed  to  extend  to 
the  fee  simple. 

(i)  Cox  v.  Bishop,  (1857)  8  D.  M.  £  G.  815;  26  L.  J.  Ch.  389; 
Ramage  v.  Womack,  1900,  1  Q.  B.  116;  69  L.  J.  Q.  B.  40;  Bagot 
Tyre  Co.  v.  Clipper  Tyre  Co.,  1902,  1  Ch.  146,  156;  71  L.  J.  Ch. 
158;  and  see  Hall  \.  Ewin,  (1887)  37  Ch.  D.  74;  57  L.  J.  Ch.  95; 
Stein  v.  Pope,  1902,  1  K.  B.  595;  71  L.  J.  K.  B.  322. 

(A)  Jenkins  v.  Portman,  (1836)  1  Ke.  435;  5  L.  J.  N.  S.  Ch.  313; 
and  see  Cox  v.  Bishop,  sup.;  Nokes  v.  Gibbon,  (1856)  3  Dr.  681; 
26  L.  J.  Ch.  433. 
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CHAPTER  VIII.  Chap.  vm. 

THE   ABSTRACT. 

(1)  General  matters  relating  to  the  abstract.  Section  i. 


(1)  A  PURCHASER  may  require  to  be  furnished  with  an  Purchaser's 
abstract  prepared  in  the  usual  way  (a);  even  though  he  has  "^tract. 
agreed  to  accept  the  title  (6) .     He  may  retain  it,  during  His  right  to 
negotiations  upon,  and  even  after  rejection  of,  the  title,  until  retam- 
the  dispute  is  finally  settled,  for  the  purpose  of  showing  the 
grounds  of  such  rejection  (c) ;  and  in  the  interim  he  may 
maintain  trover  for  it,  even  against  ,the  vendor  (d] .     But  Must  be  givea 
when  the  contract  is  finally  abandoned  by  both  parties,  he  abandoned, 
must  return  the  abstract  and  may  not  retain  a  copy  of  it  (e): 
counsel's  opinion  and  observations  he  may,  it  appears,  retain 
if  written  upon  separate  paper  (/);  or,  if  written  upon  the 
abstract  itself,  he  may  erase  them  before  returning  it  (g] . 

The  purchaser  of  a  mere  contract  for  sale,  however,  is  Where  he 
not  entitled  to  require  his  immediate  vendor  to  show  the 
original  vendor's  title  (h] ;  as  the  subject-matter  of  the  sub- 
sale  is,  not  the  property  itself,  but  the  rights  of  .the  purchaser 
under  the  original  contract. 

(a)  Home  v.  Wing  field,  (1841)  3  Sc.  N.  E.  340;  10  L.  J.  C.  P.  295; 
Re  Johnson  and  Tustin,  (1885)  30  Ch.  D.  (42;  54  L.  J.  Ch.  889;  Re 
Priestley  and  Davidson,  (1892)  31  L.  E.  Ir.  122;  Re  Wallis  and  Grout's 
Contract,  1906,  2  Ch.  206. 

(6)  Morris  v.  Kearsley,  (1837)  2  Y.  &  C.  139;  Keyse  v.  Hayden, 
(1852)  20  L.  T.  (0.  S.)  244. 

(c)  Roberts  v.  Wyatt,  (1810)  2  Taun.  268,  278;  Sug.  14th  ed.  428. 

(d)  Roberts    \.    Wyatt,   sup.;   but  see    Langslow   v.    Cox,    (1819)    1 
Chit.  98. 

(e)  Roberts  v.   Wyatt,  sup. 

(/)  lb.;  but  see  Sug.  14th  ed.  428,  and  Alexander  \.  Crosbie,  (1840) 
2  Ir.  Eq.  E.  141,  143. 

(?)  Wood  v.  Court,  2  S.  Atk.  Conv.  463. 

(A)  See  Kintrea  v.  Preston,  (1856)  1  H.  &  N.  357;  25  L.  J.  Ex.  287; 
Phipps  v.  Child,  (1857)  3  Dr.  709.  t 
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THE  ABSTRACT. 


Chap.  VIII. 
Sect.  1. 


Costs  of 
abstract. 


Of  copy 
abstract. 


The  vendor,  as  a  general  rule,  pays  for  the  abstract  (i) ; 
but  on  sales  to  a  company  under  the  L.  C.  C.  Act,  1845, 
whether  voluntary  or  compulsory,  and  whether  made  by 
absolute  or  limited  owners,  the  costs  of  the  abstract  (in  the 
absence  of  agreement)  are  thrown  on  the  company  (fc):  and 
similar  provisions  (?)  are  contained  in  most  of  the  earlier 
railway  and  other  similar  Acts.  Such  costs  seem  to  be 
included  in  any  general  stipulation  throwing  on  the  pur- 
chaser the  costs  of  the  contract  (ni). 

A  solicitor,  who  merely  furnishes  a  copy  of  a  former 
abstract,  is  not  justified  in  making  the  usual  charge  for 
preparing  an  abstract  de  novo  [n] .  Cases,  however,  may 
often  occur  in  which  the  adaptation  of  an  old  abstract  to 
the  existing  circumstances  of  the  sale  may  require  so  much 
skill  and  labour  as  to  justify  more  than  a  mere  charge 
for  a  stationer's  copy.  But  the  scale  prescribed  by 
Sched.  I.  to  the  rules  under  the  Solicitors'  Bemuneration 
Act,  1881,  applies  even  though  no  abstract  is  furnished, 
provided  everything  necessary  to  making  out  the  title  is 
done  (o) .  This  does  not,  however,  enable  a  solicitor,  on  a 
direct  subsale  of  the  whole  of  the  property  originally 
contracted  to  be  purchased,  to  charge  scale  fees  as  on  two 
distinct  .transactions  (p). 

(t)  Sug.  14th  ed.  406;  Re  Johnson  and  Tustin,  (1885)  30  Ch.  D.  42; 
54  L.  J.  Ch.  889;  Be  Stamford  and  Knight,  1900,  1  Ch.  287;  69  L.  J. 
Ch.  127;  Re  Wallisond  Grout's  Contract,  sup. 

(*)  Ib.  8.  82. 

(0  See  Jte  London  and  Greenwich  R.  Co.,  (1843)  3  Ha.  22;  12 
L.  J.  N.  S.  Ch.  513. 

(m)  See  Ex  p.  Addie's  Charity,  (1843)  3  Ha.  22,  25;  12  L.  J.  N.  S. 
Ch.  513. 

(»)  M'Culloch  v.  Gregory,  (1855)  1  K.  &  J.  at  p.  291;  24  L.  J.  Ch. 
246. 

(o)  See  Re  Read,  1894,  3  Ch.  238;  63  L.  J.  Ch.  831;  Re  Lacey,  (1883) 
25  Ch.  D.  301;  53  L.  J.  Ch.  287;  Re  Keeping  and  Gloag,  (1888)  W.  N. 
49;  and  see  Re  Sec.  of  State  for  War  and  Denne,  (1885)  33  W.  R. 
120;  54  L.  J.  Ch.  45;  Ex  p.  Mayor  of  London,  (1887)  34  Ch.  D.  452; 
56  L,.  J.  Ch.  308;  Wellby  v.  Still,  1894,  3  Ch.  641;  63  L.  J.  Ch.  931. 

(p)  See  cases  in  last  note,  and  Re  Romain,  1903,  1  Ch.  702;  72  L.  J. 
Ch.  309. 
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(2)  When  the  abstract  is  perfect ; — what  it  must  contain    chap.  vill. 
and  show. 

By  the  L.  P.  Act,  1925,  &.  1.0,  it  is  provided  that  where 
title  is  shown  to  a  legal  estate  in  land,  it  shall  be  deemed 
not  necessary  or  proper  to  include  in  the  abstract  an  instru- 
ment relating  only  to  interests  or  powers  which  will  be 
overreached  by  the  conveyance  of  the  estate  to  which  title 
is  shown;  but  this  does  not  affect  the  liability  of  any  person 
to  disclose  an  equitable  interest  or  power  which  will  not 
be  so  overreached,  or  to  furnish  an  abstract  of  any  instru- 
ment creating  or  affecting  the  same.  A  solicitor  is  not  to 
incur  liability  on  account  of  an  omission  to  include  in  the 
abstract  an  instrument  which  under  the  section  is  to  be 
deemed  not  necessary  or  proper  to  be  included,  nor  is  any 
liability  implied  by  reason  of  the  inclusion  of  any  such 
instrument  (q). 

For  the  purpose  of  conditions  as  to  time,  an  abstract  When  "per- 
is said  to  be  "perfect,"  if  it  is  as  perfect  an  abstract  as  meaning  of 
the  vendor  is  able  to  furnish  at  the  time  of  delivery  (r);  conditions  of 
though  the  title  shown  by  it  may  be  defective.     An  abstract  T 

When  "per- 
lS,  in  the  stricter  sense  of  the  term,  "  perfect  "  or  complete,  feet ;"  as 

when  it  shows  a  perfect  title '(s);  that  is,  when  it  shows 
that  the  vendor  is  either  himself  competent  to  convey  to, 
or  can  otherwise  procure  to  be  vested  in,  the  purchaser,  the 
legal  and  equitable  estates  free  from  incumbrances  (£).  If, 
on  the  face  of  the  abstract  delivered,  the  vendor  has  shown, 
say,  a  thirty  'years'  title  (M),  and  if  for  the  purpose  of 

(g)  Sub-s.  (2).  And  see  Abstracts  in  6th  Sched.  to  L.  P.  Act,  1925, 
and  the  Epitome  in  Prideaux,  22nd  ed.  vol.  i.  ch.  5. 

(r)  Morley  v.  Cook,  (1842)  2  Ha.  at  p.  Ill;  12  L.  J.  Ch.  136;  see,  at 
law,  Blackburn  v.  Smith,  (1848)  2  Ex.  783;  18  I/.  J.  Ex.  187;  Steer  v. 
Crowley,  (1863)  14  C.  B.  N.  S.  337;  32  L.  J.  C.  P.  191;  Want  v.  Stalli- 
brass,  (1873)  L.  R.  8  Ex.  175,  179;  42  L,.  J.  Ex.  108;  Gray  v. 
Fowler,  (1873)  L.  R.  8  Ex.  249,  ,279;  42  L.  J.  Ex.  161,  in  which  the 
passage  in  the  text  was  approved. 

(s)  2  Ha.  Ill;  Sug.  14th  ed.  427;  1  Pres.  42,  207. 

(f)  See  and  consider  Lord  Braybrooke  v.  Inskip,  (1803)  8  Ves.  at 
p.  436;  Boehm  v.  Wood,  (1820)  1  J.  &  W.  419,  421;  (1823)  T.  &  R. 
332;  Jumpson  v.  Pitchers,  (1844)  1  Coll.  13,  15;  13  L.  J.  Ch.  166;  Sug. 
14th  ed.  423. 

(«)  See  L.  P.  Act,  1925,  s.  44. 
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supporting  that  title,  it  is  necessary  to  show  that  a  person 

— —  died  intestate,  or  any  other  fact — if  the  facts  are  alleged 

with  sufficient  specification  on  the  abstract — then  it  shows 
a  good  title,  though  the  proof  of  the  matters  shown  may 
be  .the  subject  of  ulterior  investigation  (x). 

Certain  im-  The  non-registration,  for  instance,  of  deeds  which  can  be 
In^fcon-  registered  (y);  the  existence  of  incumbrances,  when  the  iu- 
sideredde-  cumbrancers  can  be  compelled  to  receive  their  money  and 

fects  of  title.      .    .       .        ,  ,   N        ,  ,.  •   .  i       i        i 

join  in  the  conveyance  (z) ;    the  outstanding  of  the  legal 

estate  in  a  trustee  (a) ;  are  not  (&)  regarded  as  imperfections 
of  title.  i 

Title  defective  But  where  vendors  cannot  give  to  or  '  procure  for  the 
cha^ge^n^be  Purcna&er  a  valid  discharge  for  the  purchase-money;,  the 
given  for  title  is  defective  (c) . 

purchase- 
Must  show  ^  ^e  legal  estate  is  outstanding,  the  abstract  must  show 

where  out-  in  whom  it  is  vested  (d),  and  that  the  vendor  can  get  it  in: 

€—mte^  £  but  when  it  is  shown  .that  the  legal  estate  can  be  got  in, 

vested.  the  abstract  is  perfect  (e). 

Must  show          .Where  ,an    estate    is    sold  free  from  land-tax  or  tithe 
£    rent-charge,  the  abstract  should  set  out  the  certificate  of 

(a;)  Per  V.-C.  Kindersley,  in  Parr  v.  Lovegrove,  (1857)  4  Dr.  at 
p.  177;  4  Jur.  N.  S.  600;  and  see  Oakden  v.  Pike,  (1865)  13  W.  R. 
673;  34  L.  J.  Ch.  620;  also  Steer  v.  Crowley,  sup. 

(y)  Stowell  v.  Robinson,  (1837)  3  Bing.  N.  C.  928,  935;  6  L.  J. 
N.  S.  O.  P.  326. 

(z)  Townsend  v.  Champernowne,  (1827)  1  Y.  &  J.  449;  and  sec 
2  Moll.  583;  but  not  if  their  .concurrence  cannot  be  compelled;  see  Page 
v.  Adam,  (1841)  4  Beav.  269;  10  L.  J.  N.  S.  Ch.  407;  Sug.  14th  ed.  425. 

(c)  Berkeley  v.  Dauh,  (1810)  16  Ves.  380;  Sellick  v.  Trevor,  (1843) 
11  M.  &  W.  at  p.  728;  12  L.  J.  Ex.  140.  See  Sched.  I.  Part  II.  of 
L.  P.  Act,  1925,  which  contains  provisions  for  the  automatic  vesting  in 
the  persons  equitably  entitled  of  legal  estates  outstanding  at  the  com- 
mencement of  the  Act. 

(6)  But  see  formerly,  at  law,  Hanslip  v.  Padwick,  (1850)  5  Ex.  at 
pp.  622,  623;  19  L.  J.  Ex.  372. 

(c)  Forbes    v.   Peacock,   (1843)    12  Si.    528;    (1846)    1    Ph.    717;    15 
L.  J.  Ch.  371. 

(d)  Wynne  v.  Griffith,  (1826)  1  RUB.  283. 

(«)  Camberwell  Bldg.  Soc.  v.  Holloway,  (1879)  13  Ch.  D.  754,  763; 
49  L.  J.  Ch.  361;  Kitchen  v.  Palmer,  (1877)  46  L.  J.  Ch.  611;  and  sea 
Avarne  v.  Brown,  (1844)  14  Si.  303;  14  L.  J.  Ch.  30. 
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redemption  or  other  instrument  of  discharge,  unless  there    Chap.  VIII. 
is  a  condition   binding   the  purchaser  to  accept  less  con- 
clusive evidence.     The  existence  of  land-tax,  or  insufficient 


proof  that  it  has  been  redeemed,  renders  the  title  defective,  where  the 
if  the  estate  is  sold  free  from  the  tax  (/)  ;  so  also,,  where  free. 
land  is  sold  free  from  ,tithe  or  tithe  rent-charge.     .Where 
the  estate  is  sold  subject  to  land-tax  or  tithe  rent-charge 
(that  is,  where  it  is  not  expressly  sold  free  from  the  same), 
its  existence  need  not  be  mentioned  (g~)  ;  though  it  is  usual 
and  convenient  to  state  the  amount  in  the  particulars:  a 
statement  so  made  must  of  course  be  verified. 

Lord  Eldon  expressed  (/&)  the  rule  (as  to  when  an  abstract  Existence  of 
is  perfect)  to  be  that  the  abstract  is  complete,  "  whenever  it  brances. 
appears  that,  upon  certain  acts  done,  the  legal  and  equitable 
estates  will  be  in  the  purchaser";  but  the  existence  of 
incumbrances  which  cannot  be  discharged  on  or  before  the 
time  fixed  for  completion  (&)  is  as  a  general  rule  considered 
merely  a  matter  of  conveyance,  and  not  as  defects  of 
title  (fc).  And  this  doctrine  has  been  extended  to  cases 
where  the  property  was  mortgaged  to  an  amount  considerably 
exceeding  its  value  (Z)  ;  but  if,  by  reason  of  an  agreement 
for  the  continuance  of  the  charge  or  otherwise,  the  vendor 
has  no  right  to  call  on  the  incumbrancer  to  join  in  'the 


(/)  Buchanan  v.  Poppleton,  (1858)  4  C.  B.  N.  S.  at  p.  40;  27  L.  J. 
C.  P.  210. 

(^)  Farrer,   Conditions  of  Sale,  2nd  ed.   p.  264. 

(A)  Lord  Braybrooke  v.  Inskip,  (1803)  8  Ves.  at  p.  436.  See  also 
the  judgment  of  Jessel,  M.  R.,  in  Camberwell  Bldg.  Soc.  v.  Holloway, 
(1879)  13  Ch.  D.  763;  49  L.  J.  Ch.  361. 

(»)  See  Forster  v.  Hoggart,  (1850)  15  Q.  B.  155;  19  L.  J.  Q.  B.  340. 
A  mortgagee  need  not  receive  his  money  before  the  day  fixed  for  redemp- 
tion, though  previously  tendered  with  interest  up  to  such  day;  Brown 
v.  Cole,  (1845)  14  Si.  427;  14  L.  J.  Ch.  167;  unless  he  has  demanded 
or  taken  steps  to  compel  payment  of  it;  Bovill  v.  Endle,  1896,  1  Ch. 
648;  65  L.  J.  Ch.  542.  Since  the  Judicature  Acts  time  is  not  of 
the  essence  of  the  contract  at  Law  when  it  is  not  in  Equity.  See  the 
L.  P.  Act,  1925,  s.  41,  taking  the  place  of  Jud.  Act,  1873,  s.  25  (7). 

(/<;)  Townsend  v.  Champernowne,  (1827)  1  Y.  &  J.  449;  Savory  \. 
Underwood,  (1856)  23  L.  T.  (0.  S.)  141;  Kitchen  v.  Palmer,  (1877)  46 
L.  J.  Ch.  611;  and  see  He  Baker  and  Selmon's  Contract,  1907,  1  Ch. 
238;  Re  Spencer  and  Hauser's  Contract,  1928,  Ch.  598. 

(1)  Stephens  v.  Guppy,  and  Jiaws&n  v.  Tasburgh,  cited  1  Y.  &  J.  450. 
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Chap.  VIII.    conveyance  (wz),  the  conclusion,  it  seems,  would  be  different, 

" except,  perhaps,  where  the  vendor  can  show  that  the  incum- 

brancer  consents  to  join  within  a  reasonable  time  («).  In 
the  case  of  an  ordinary  mortgage  the  vendor  can,  of  course, 
always  obtain  the  immediate  concurrence  of  the  mortgagee 
after  the  time  originally  fixed  for  redemption  by  paying  six 
months'  interest  in  lieu  of  notice  (o).  Lord  Langdale 
observed,  "  Where  an  interest  is  vested  in  a  party  to  secure 
a  right,  the  satisfaction  of  which  right  entitles  the  party 
who  has  sold  the  estate  to  call  for  a  conveyance,  then  the 
Court  considers  it  a  question  of  conveyance  only;  but  I 
think  it  has  never  gone  further  than  that"  (p).  It  may, 
be  considered  at  all  events  that  the  title  is  perfect,  whenever 
it  appears  that  under  the  contract  the  purchaser  either 
already  has,  or  will  necessarily  before  the  time  fixed  for 
completion  be  able  to  acquire,  an  immediate  and  indisputable 
right  to  the  legal  and  equitable  estates;  even  though  the 
absence  of  parties,  or  other  circumstances,  may  considerably 
delay  the  conveyance  (#). 


Title  good 
though 
immediate 
conveyance 
not  pro- 
curable. 


3. 


On  sales  in 
lots. 


(3)  What  abstract   should  be  furnished  in  various  cases. 

On  a  sale  of  property  in  lots,  the  purchaser  of  two  or  more 
lots  held  wholly  or  partly  under  the  same  title,  has  a  right  to 
no  more  than  one  abstract  of  the  common  title,  except  at  his 
own  (expense  (r). 

(m)  See  Magetwit  v.  Fallon,  (1828)  2  Moll.  561;  Page  v.  Adam, 
(1841)  4  Beav.  269;  10  L.  J.  N.  S.  Ch.  407. 

(»»)  Re  Head's  Trustees  and  Macdonald,  (1890)  45  Ch.  D.  310,  317; 
Re  Baker  and  Selmon's  Contract,  1907,  1  Ch.  238. 

(o)  Johnson  v.  Evans,  (1889)  W.  N.  95;  61  L.  T.  18.  As  to  right 
of  equitable  mortgagee,  see  Fitzgerald's  Trustee  v.  Mellersh,  1892,  1  Ch. 
385;  61  L.  J.  Ch.  231. 

(p)  Sidebotham  v.  Barrington,  (1841)  3  Beav.  at  p.  528;  10  L.  J. 
Ch.  302. 

(?)  As  to  when  a  good  title  is  first  shown,  see  Sherwin  v.  Shakipear, 
(1853)  17  Beav.  267;  5  D.  M.  &  G.  517;  Bridges  v.  Longman,  (1857) 
24  Beav.  27;  Parr  v.  Lovegrove,  (1857)  4  Dr.  at  p.  177;  4  Jur.  N.  S. 
600;  Lyle  v.  Earl  of  Tarborouyh,  (1859)  John.  70. 

(r)  L.  P.  Act,  1925,  s.  45  (5),  which  takes  the  place  of  Conv.  Act, 
1881,  s.  3  <7). 
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Upon  the  sale  of  lands  allotted  under  an  Inclosure  Act,    Chap.  VIII. 
the  abstract  down  to  the  award  must  be  that  of  the  title  to  - 


the  lands  in  respect  of  which  the  allotment  was  made  (s)  :   °.n  Pu*cha8« 

v  '      of  allotments. 

and  when  the  allotment  has  been  made  indiscriminately  in 
respect  of  lands  held  under  different  titles,  all  such  titles 
must  be  shown  by  the  abstract  (£)  .  If  the  Act  omits  the  Tenure  of 
usual  clause  assimilating  the  tenure,  an  allotment  is  free- 
hold, though  made  in  respect  of  customary  lands:  and  this, 
notwithstanding  the  Act  directs  that  allotments  shall  be 
held  to  the  same  uses,  &c.,  as  the  lands  in  respect  of  which 
they  are  allotted  (M). 

Where  the  estate  has  been  taken  in  exchange  under  Of  land  taken 
mutual  conveyances  with  eviction  clauses,  the  abstract  must, 
down  to  the  exchange,  show  the  titles  to  both  estates  (#). 
Where  the  land  exchanged  is  registered  under  the  L.  R. 
Act,  1925  («/i),  a  registered  disposition  is  required  to  give 
effect  to  the  exchange. 

Where  the  estate  has  been  taken  in  exchange  under  the  Of  land  taken 
Acts  authorising  the  exchange  of  ecclesiastical  property  (2),  fromCtheng' 
or  under  an  Inclo&ure  Act,  or  the  provisions  of  the  Common  Church  or 

*  under  Inclo- 

Fields  Exchange  Act,  1834,  the  title  down  to  the  exchange  sure  Acts. 
must  be  that  of  the  estate  given  in  exchange.     Where  an 
exchange,  as  in  the  case  of  exchanges  of  common-field  land 
under  the  Common  Fields  Exchange  Act,  1834,  is  only 
authorised  to  be  made  by  or  with  the  consent  in  writing  of 

(»)  Sag.  14th  ed.  373.  See  Re  Alms  Corn  Charity,  1901,  2  Cfc.  750; 
71  L.  J.  Oh.  76,  where  lands  allotted  under  an  Inclosure  Act  in  lieu  of 
great  tithes  were  held  to  be  subject  to  a  corn  charge  to  which  the  tithes 
were  subject. 

(0  See  and  consider  King  v.  Moody,  (1826)  2  S.  &  S.  579;  4  L.  J. 
(O.  S.)  Ch.  227;  Major  v.  Ward,  (1847)  5  Ha.  at  p.  604;  12  Jur.  473. 

(«)  Doe  v.  Davidson,  (1813)  2  M.  &  S.  175;  Doe  v.  Hellard,  (1829) 
9  B.  &  O.  789;  8  L.  J.  (0.  S.)  E.  B.  79. 

(rr)  Bustard's  case,  (1602)  4  Co.  121  a;  Sug.  14th  ed.  372. 

(y)  Which  takes  the  place  of  the  L.  T.  Acts,  1875  and  1897. 
.  (z)  See  Phil.  EC.  Law,  2nd  ed.  p.  1306  et  seq.  See,  as  to  confirma- 
tion of  void  exchanges  by  the  tithe-commutation  commissioners,  Tithe 
Act,  1842,  s.  7;  and  JR.  v.  Tithe  Commrs.,  (1849)  19  L.  J.  Q.  B.  177, 
505;  exchange  of  charity  lands  held  valid,  though  the  consenting  Bishop 
was  a  trustee  of  the  charity:  A.-6f.  v.  Bp.  of  Worcester,  (1851)  9  Ha. 
32S;  21  L.  J.  Ch,  25. 
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Chap.  VIII.    persons  having  certain  specified  interests  in  both  estates  (a), 

'   '    .  an  abstract  can  scarcely  be  perfect,  unless  it  disclose  at  least 

so  much  of  the  prior  title  to  the  estate  taken  in  exchange 
as  may  be  sufficient  to  show  that  the  transaction  was  within 
the  provisions  of  the  Act. 

Where  the  estate  has  been  taken  in  exchange  under  the 
general  provisions  of  the  Inclosure  Acts,  1845  to  1882  (6), 
the  single  title  alone  is  necessary;  s.  105  of  the  Inclosure 
Act,  1845,  makes-  the  award,  when  confirmed,  conclusive 
evidence  that  the  directions  of  the  Act  have  been  complied 
with,  and  provides  that  every  allotment,  exchange,  &c. 
mentioned  in  the  award,  shall  be  binding  and  conclusive 
on  all  persons  whomsoever:  this  section  does  not,  however, 
make  the  award  conclusive  as  to  the  title  of  the  allottee  (c) : 
and  the  same  is  the  case  as  respects  private  exchanges  under 
s.  147  of  the  Act  (d} .  If  the  title  is  described  in  the 
particulars  or  conditions  as  arising  under  an  exchange  by 
virtue  of  an  award  under  an  Inclosure  Act,  it  is  sufficient 
if  the  abstract  show  a  title  by  award  in  respect  of  other 
lands  and  common  rights,  without  showing  the  particulars 
of  the  exchange:  and  if  the  agreement  is  that  the  title 
shall  commence  with  the  award,  the  purchaser  cannot  require 
the  title  of  the  lands  given  in  exchange  for  those  con- 
tracted to  be  sold  (e!) .  The  practice  is  to  state  precisely  the 
title  intended  to  be  given. 

(a)  See  Common  Fields  Exchange  Act,  1834,  as.  2,  4,  and  25,  in  which 
note  the  words  "  according  to  the  provisions,"  &c. ;  and  the  Inclosure 
Act,  1836,  s.  35.  See  also  the  Inclosure  Act,  1840,  s.  1,  which,  in  cases 
falling  within  the  Act,  makes  the  award  conclusive  evidence  that  the 
provisions  of  the  general  Inclosure  Act,  and  of  the  Inclosure  Act,  1836, 
have  been  complied  with,  and  that  all  necessary  consents  have  been  given ; 
but  query  whether  this  meets  the  difficulty  in  the  case  of  an  exchange; 
it  would  rather  seem  to  refer  merely  to  such  consents  as  are  requisite 
to  the  validity  of  the  inclosure.  See  Duke  of  Beaufort  v.  Neeld,  (1845) 
12  C.  &  F.  248;  9  Jur.  813;  Doe  v.  Gore,  (1837)  2  M.  &  W.  320.  The 
above  enactments  have  now  all  been  repealed  by  the  Commons  Act,  1899. 

(6)  Amended  by  the  Commons  Act,  1899. 

(c)  Jacomb  v.  Turner,  1892,  1  Q.  B.  47;   Cottis  v.  AmpMett,  1918. 
1  Ch.  232,  242;  and  see  as  to  partitions  by  the  commissioners,  Inclosuro 
Acts,  1848  and  1852. 

(d)  Jacomb  v.  Turner,  sup. 

(«)  Cattell  v.  Corrall,  (1840)  4  Y.  &  C.  228;  9  L.  J.  N.  S.  Ex.  Eq.  37. 
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Under  the  Charitable  Trusts  Act,  1869,  s.  12  (/),  where    Chap.  vin. 
the  trustees  or  persons  acting  in  the  administration  of  a  _ 
charity    have  'power  to  determine  on  any  sale,  exchange,  J£nde.r  t,h,e 

.  r  -IT  Charitable 

partition,  lease,  or  other  disposition  of  the  charity  estate  (for  Trusts  Act, 
which  purposes  the  land  is  deemed  to  be  settled  land  (pi)), 
a  majority  present  and  voting  at  a  meeting  of  their  body 
duly  constituted,  are  to  have  full  power  to  execute  and  do 
all  s-uch  assurances  and  things  as  may  be  requisite  for 
carrying  such  sale,  &c.,  into  effect;  and  their  assurances 
and  acts  are  to  have  the  same  effect  as  if  executed  by  all  the 
trustees  or  administrators,  and  by  the  official  trustee  of 
charity  lands.  Where  the  title  is  derived  under  the 
Charitable  .Trusts  Acts,  the  abstract  must  show  that  all  the 
statutory  requirements  have  been  complied  with  (fe). 

So,  ,where  land  has  been  exonerated  from  tithe  by  an  Of  land 
exchange  under  the  Tithe  Act,  1836,  s.  30  (i),  the  title  to 


the  land  given  in  exchange  for  the  tithe  must  be  shown  (k}  .  *>7  exchange 

under  the 
Tithe  Act. 

The  title  to  property  having  terms  of  years  attendant  1836'  8" 

^u        •    u      -4.  u-  u      u  j  *.-  n   i    Of  estate 

upon    the    inheritance,    which    have    merged    as    satisfied  which  has 
terms  (£).  must  show  in  whom  they  were    vested    at   the  attendant 

J  .  .      terms. 

time  when  the  merger  took  place  (m),  by  abstracting,  if 
practicable,  the  deed  creating  the  terms  and  the  mesne 
assignments  from  the  commencement  of  the  title  shown  to 
the  .inheritance  to  the  date  of  merger  (n)  . 

Under  s.  44  (6)  of  the  L.  P.  Act,  1925   (which  takes  Ofen- 
the  place  of  &.  3  (0)  of  the  Conv.  Act,  1881),  on  a  sale 
of  land  formerly  of  copyhold  or  customary  tenure,  but  which 

(/)  This  section  seems  retrospective.  See  Charitable  Trusts  Act,  1853  : 
Charitable  Trusts  Amendment  Act,  1855;  Charitable  Trusts  Act,  I860; 
and  the  Charitable  Trusts  Act,  1862,  which  are,  so  far  as  consistent  there- 
with and  not  repealed  thereby,  to  be  construed  with  this  statute. 

(g)  S.  L.  Act,  1925,  s.  29. 

(A)  Generally  as  to  the  Acts,  see  Tudor,  Charitable  Trusts. 

(»)  And  see  Tithe  Act,  1&42,  ss.  6  and  7. 

(A)  See  the  Tithe  Act,  1839,  s.  20. 

(0  L.  P.  Act,  1925,  s.  5. 

(»»)  Lyle  v.  Earl  of  Yarborough,  (1859)  John.  70,  74. 

(»)  Sug.  14th  ed.  370. 

D.  —  VQL.  I.  19 
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Chap.  VIII. 
Sect.  3. 


Of  leaseholds 
—  freehold 
title  must 
formerly  be 
produced; 

bat  not  now 
— L.  P.  Act, 
1925,  s.  44. 


has  become  enfranchised,  the  purchaser  cannot,  under  a 
contract  for  the  purchase  of  the  freehold,  call  for  the  title 
to  make  the  enfranchisement.  He  is  not,  however,  debarred 
from  objecting  to  the  title  of  the  lord  on  grounds 
ascertained  aliunde. 

By  s.  44  (7)  of  the  L.  P.  Act,  1925,  a  purchaser  is 
not  concerned  with  the  title  of  the  lord  of  the  manor  to 
enter  into  a  compensation  agreement  for  extinguishing 
manorial  incidents.  It  should  be  observed  that  since  1925 
the  former  copyhold  title  is  abstracted,  not  (as  previously) 
for  the  purpose  of  showing  'who  are  the  tenants  on  the 
Court  Rolls,  but  to  show  in  whom  the  land  was  vested  by 
the  L.  P.  Acts,  1922  and  1925,  on  the  1st  January  1926, 
such  persons  and  their  successors  being  the  persons  to  make 
a  title  (o). 

It  was  formerly  the  rule  that  upon  a  sale  of  leaseholds 
the  abstract  must  show  (except  in  the  case  of  a  Bishop's 
lease  (p),  or  perhaps  of  a  lease  of  great  antiquity)  the 
lessor's  title,  as  well  as  the  subsequent  title  to  the  term  (#); 
but  the  Law  was  altered  by  the  V,.  &  P.  Act,  1874.  And 
now  by  &.  44  of  the  L.  P.  Act,  1925  (which  takes  the  place 
of  B.  2  pf  the  V,  &  P.  Act,  1874,  and  of  s.  3  (1)  of 
the  Conv.  Act,  18i81),  it  is  provided  that  under  a  contract 
to  grant  or  assign  a  term  of  years,  whether  derived  or  to 
be  derived  out  of  freehold  or  leasehold  land,  the  intended 
lessee  or  assign  shall  not  be  entitled  to  call  for  the  title 
to  the  freehold;  and  that  under  a  contract  to  sell  and  assign 
a  term  of  years  derived  out  of  a  leasehold  interest  in  land, 
the  intended  assign  shall  not  have  the  right  to  call  for  the 
title  to  the  leasehold  reversion  (r). 

(o)  1  Prideaux,  22nd  ed.  142;  see  Re  King's  Theatre,  Sunderlatul,  1929, 
W.  N.  40. 

(p)  Fane  v.  Spencer,  (1815)  12  Mer.  430,  n.;  see  Sug.  14th  ed.  369. 

(?)  Souter  v.  Drake,  (1834)  5  B.  &  Ad.  992;  3  L.  J.  N.  S.  Q.  B. 
31;  Hall  v.  Betty,  (1642)  4  Man.  &  G.  410;  11  L.  J.  N.  S.  O.  P.  256; 
Clive  v.  Beaumont,  (1848)  1  De  G.  &  S.  397,  406;  Gaston  v.  Frankum, 
(1848)  2  De  G.  &  S.  561;  13  Jar.  739;  Smith  v.  Capron,  (1849)  7  Ha. 
185;  19  L.  J.  Ch.  322.  And  see  Stranks  v.  St.  John,  (1867)  L.  E. 
2  C.  P.  376;  36  L.  J.  C.  P.  118;  Frend  v.  Buckley,  (1870)  L.  R.  5  Q.  B. 
213;  39  L.  J.  Q.  B.  90. 

(r)  Wolat.  &  Cherry,  llth  ed.  vol.  i.  pp.  201,  202. 
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On  a  sale  under  the  powers  of  the  S.  L.  Act,  1925,  Chap.  VIII. 

the  dealings  with  the  property  between  the  dates  of  the  _ 

settlement  and  the  exercise  of  the  power  are  immaterial  |al£8  "f^er 

to  the  title,  except  such  dealings  as  are  by  s.  72  of  that  1925. 
Act  made  paramount  to  the  power  of  sale. 

Upon  a  sale  of  shares  in  a  mining  company,  the  pur-  Of  shares  in 
chaser  is  not  entitled  to  a  regular  abstract  of  title  to  the 
mines  themselves,  as  if  he  were  purchasing  an  interest  in 
the  land  in  which  they  are  worked;  but  he  is  entitled  to 
such  evidence  of  the  constitution  of  the  company,  and  of 
the  nature  of  the  title  under  which  the  mines  are  worked, 
as  will  show  that  the  subject-matter  of  the  purchase  is  what 
it  .professes  to  be,  and  that  the  proposed  form  of  transfer 
will  give  him  a  valid  title  to  the  shares  (s) . 

Upon  the  sale  of  a  messuage  with  pews  claimed  as  Of  pews ; 
appurtenant  thereto,  the  right  to  the  pews  must  be  proved, 
either  by  production  of  the  faculty  (£),  or  by  evidence  of 
prescription  .(w) .  With  respect  to  seats  in  the  chancel,  if  in  chancel, 
the  Hector  allows  seats  to  be  erected  or  placed  there  by  the 
parish,  ,they  seem  to  be  thenceforth  in  the  same  position 
as  pews  in  the  body  of  the  church,  and  to  be  subject  to  the 
like  jurisdiction  of  the  Ordinary:  but  the  Ordinary  cannot 
interfere  with  pews  occupied  by  the  Rector  and  his  family 
and  tenants,  nor,  indeed,  with  any  he  has  licensed;  and  he 
cannot  introduce  pews  or  seats  into  the  chancel  without  the 
Rector's  consent  (x). 

O)  Curling  v.  Flight,  (1848)  2  Ph.  613;  see  6  Ha.  41;  17  L.  J.  Ch.  79. 

(f)  A  faculty  may  be  presumed  upon  evidence  of  exclusive  possession 
and  repairs  extending  over  a  long  period:  Phillips  v.  Halliday,  1891, 
A.  C.  228;  61  L.  J.  Q.  B.  210. 

(u)  See,  on  the  right  to  pews,  Carson,  E.  P.  Stats.  3rd  ed.  114—119; 
and  Pepper  v.  Barnard,  (1843)  12  L.  J.  Q.  B.  361;  7  Jur.  1128;  Knapp 
v.  St.  Mary,  Willesden,  (18ol)  15  Jur.  473;  17  L.  T.  (O.  S.)  191. 
S.  2  of  the  Prescription  Act  does  not  apply  to  pews  in  a  parish  church. 
As  to  what  evidence  is  necessary  to  prove  a  prescriptive  title  in  such  a 
case,  see  Crisp  v.  Martin,  (1&76)  2  P.  D.  15;  Phillips  v.  Halliday,  eup.; 
Proud  v.  Price,  (1894)  63  L.  J.  Q.  B.  61;  69  L.  T.  664;  Stileman- 
Gibbard  v.  Wilkinson,  1897,  1  Q.  B.  749;  66  L.  J.  Q.  B.  215. 

(z)  Ayliffe's  Parergon,  486;  Degge's  Parson's  Counsellor,  213  (173), 
7th  ed.  1820;  Wateon's  Clergyman's  Law,  388,  4th  ed.  1747;  Nelson's 

19(2) 
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Chap.  VIII. 
Sect.  3. 

Title  to  land 
must  extend 
over  thirty 
years. 


One  hundred 
yearn  on  sale 
of  advow«on. 


THE  ABSTRACT. 

Before  the  V.  &  P.  Act,  1874,  the  rule  was  that  .upon 
a  sale  of  freeholds,  or  (it  is  conceived)  of  copyholds  or 
renewable  leaseholds,  except  where  the  first  lease  was  of 
more  recent  date,  the  title  must  go  back  at  least  sixty 
years  (y);  but,  by  that  Act,  forty  years  was  substituted 
for  sixty,  and  by  th&L.  P.  Act,  1925,  s.  44,  thirty  years 
has  been  substituted  for  forty i. 

The  title  to  an  advowson  must  be  carried  back  at  least  one 
hundred  years;  and  the  abstract  should  be  accompanied 
by  a  list  of  the  presentations  during  the  period  over  which 
it  extends  (0),  and  after  1898  the  dates  of  institutions  or 
admissions.  Sect.  44  (1)  of  the  L.  P.  Act,  1925,  which 
substitutes  thirty  years  for  forty  years  as  the  period  of 
commencement  of  title  which  a  purchaser  of  land  may 
require,  provides  that  earlier  title  than  thirty  years  may  be 
required  in  cases  similar  to  those  in  which  earlier  title  than 
forty  years  might  immediately  before  the  commencement  of 
the  Act  be  required.  The  rule  entitling  the  purchaser  of 
an  jadvowson  to  ;one  hundred  years'  title  is  the  same,  it 
seems,  whether  the  advowson  is  sold  as  in  gross  or  appendant ; 
for  though  a  thirty  years'  title  might  be  sufficient,  if  it 
could  be  shown  that  the  advowson  was  in  fact  appendant 
to  the  principal  estate,  yet  the  purchaser,  it  may  be 

Rights  of  the  Clergy,  494;  Prideaux's  Directions  to  Churchwardens, 
4th  ed.  1716,  74,  75;  Whitehead's  Church  Law,  2nd  ed.  1889;  see 
Brownl.  &  G.  45,  dictum  per  Lord  Coke;  Clifford  v.  Wicks,  (1818) 
1  B.  &  Aid.  498;  Morgan  v.  Curtis,  (1829)  3  Man.  &  R.  389;  7  L.  J. 
(O.  S.)  K.  B.  95;  Phillimore,  p.  1424  et  seq.,  as  to  seats  in  a  church 
generally.  A  pew  in  a  chancel  differs  from  one  in  the  body  of  the 
church,  since  it  may  belong  to  a  person  in  respect  of  the  ownership  of 
a  house;  and  even  a  tenant  of  the  house  may  acquire  a  permissive  right 
to  it,  so  as  to  bring  an  action  for  perturbation:  Pirker  v.  Lench,  (1866) 
L.  R.  1  'P.  C.  312,  327;  36  L.  J.  P.  C.  26.  As'to  property  in  a  chancel 
generally,  see  Chapman  v.  Jones,  (1869)  L.  R.  4  Ex.  273;  36  L.  J.  Ex. 
169;  Arbuthnot  v.  Duke  of  Norfolk,  (1880)  5  C.  P.  D.  390.  As  to  the 
lay  rector's  right  to  the  chief  seat  in  the  chancel,  see  Sttteman-Gibb'n-d 
v.  Wilkinson,  1897,  1  Q.  B.  749;  and  see  Carson,  3rd  ed.  pp.  114—117. 

(y)  Cooper  v.  Emery,  (1844)  1  Ph.  388;  13  L.  J.  N.  S.  Ch.  275; 
Hodgkinson  v.  Cooper,  (1846)  9  Beav.  304;  15  L.  J.  Ch.  160;  Find,  v. 
Shaw,  (1854)  19  Beav.  500;  2  W.  R.  655;  aee  Moulton  v.  Edmonds, 
(1859)  1  D.  F.  &  J.  246;  29  L.  J.  Ch.  181. 

CO  Sug.  14th  ed.  367. 
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contended,  has  a  right  to  see  that  no  destruction  of  the    Chap.  VIII. 

appendancy  by  severance  of  the  advowson  is  disclosed  by °°  '   '-. 

the  earlier  title  (a).  The  word  "living"  is  sufficient  to 
pass  the  advowson;  though  it  may  be  restrained  by  the 
context  to  the  next  presentation  (6). 

Upon    the   sale  of  a  reversionary  interest,  whatever  its  Must.8"°* 

r    >  €  creation  of 

antiquity,  the  abstract  must  show  its  creation;  and  also  that  reversionary 
the  estate  has  been  enjoyed  in  possession  conformably  with  ga^thon-of 
the  instrument  which  created  the  reversionary  interest. 

Upon  the  sale  of  a  term  of  years,  it  is  sufficient  if  the  Must  show 

...  ,    creation  and 

abstract  show  the  creation  of  the  term  and  a  thirty  years    last  thirty 

title  to  the  possession,  omitting  the  intermediate  title  (c);    ^ ™'rmtle  of 
and  the  vendor  is  bound  to  produce  the  lease  under  which 
the  property  is  held,  if  there  is  nothing  in  the  contract  to 
prevent  the  purchaser  from  requiring  its  production. 

Upon  the  sale  of  tithes  or  tithe  rent-charge  held  as  a  lay  9n  8ale  °* 
property,    or    of  any  other  property  held   (as  such  tithes  property0 

generally  (d]   are)   under  a  grant  from    the    Crown,    the  d«nved  from 

,       ,  ,  .    .  the  Crown 

abstract    should    set    forth    the   original    grant,  and  then, 

omitting  intermediate  instruments,  take  up  the  history  so 
as  to  show  a  good  thirty  years'  title  (e) :  so,  where  the 
tithe  rent-charges  are  considered  to  have  been  merged  by 
the  tithe-owner  under  the  Tithe  Acte,  and  the  estate  is  sold 
as  tithe-free,  the  early  title  to  the  tithe  rent-charges  must  be 
similarly  deduced  (/),  except  in  cases  .where  the  merger 
purports  to  have  been  effected  by  an  instrument  made  with 

(a)  As  to  the  very  considerable  restrictions  which  have  been  imposed 
by  statute  on  the  sale  of  advowsons,  see  the  Benefices  Act,  1898,  s.  1. 
and  the  Amending  Measure  of  1923.  These  restrictions  are  not  affected 
by  the  L.  P.  Act,  1925;  see  s.  201  (2). 

(6)  Webb  v.  Byng,  (1856)  2  K.  &  J.  669;  aff.  (1862)  10  H.  L.  C.  171. 

(c)  Frend  v.  Buckley,  (1»70)  L.  R.  5  Q.  B.  213;  39  L.  J.  Q.  B.  90; 
Williams  v.  Spargo,  (1893)  W.  N.  100. 

(d)  Tithes  may  be  held  as  lay  property,  e.g.,  by  virtue  of  sales  for 
redemption  of  hind  tax. 

(e)  Pickering  v.  Lord  Sher borne,  (1838)  1  Crawf.  &  Dix.  254;   Sug. 
14th  ed.  367. 

(/)  Tithe  Act,  1836,  s.  71;  Tithe  Act,  1838;  Tithe  Act,  1839;  and 
Tithe  Act,  1846,  ss.  18,  19. 
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Chap.  VIII.    the  consent  of  the  Commissioners  or  Board  of  Agriculture 
***'*•      since  the  passing  of  the  Tithe  Act,  1846  (g). 

Rules  not  If   the   purchaser  has  agreed  not  to  call  for  the  legal 

tate  being  *  estate  (##),  this  will  not  shorten  the  period  over  which  a 
tjj.je  mu8t  be  shown  to  the  equitable  estate:  and  it  must 
also  be  shown  that  no  adverse  use  can  be  made  of  the  legal 
estate. 


merely 
equitable. 


Section 4.  (4)  Preparation,  contents,  and  delivery  of  the  abstract. 
Commence-  The  abstract  must  always  commence  with  a  document  of 
abstract  at  ^east  ^ie  ^^ite  a€e»  which  is  or  which  has  been  agreed 
upon  as  a  proper  root  of  title. (A).  Where  a  vendor  com- 
mences his  abstract  with  a  document  more  than  thirty  years 
old,  but  which  is  insufficient  per  se  as  a  root  of  title,  the 
{purchaser,  it  is  conceived,  is  entitled  to  require  a  further 
abstract  going  back  to  a  good  root  of  title  and  not  to  an 
inspection  only  of  the  document  forming  such  earlier 
title  (i] .  But  a  purchaser  cannot  require,  nor  would  the 
vendor's  solicitor  be  justified  in  furnishing,  an  abstract  of 
deeds  prior  in  date  to  that  which  would  constitute  a  good 
root  of  title  (fe). 

The  rule  above  stated  does  not  affect  the  principles  upon 
which  a  purchaser  is  entitled  to  assume  that  the  document 
specified  as  the  commencement  of  the  title,  discloses  a  good 
root  of  title.  Hence  where  this  is  not  the  case,  it  is! 
necessary  to  state  the  nature  or  effect  of  the  document  in 
the  conditions  or  agreement  (T). 

Muat  com-  The  first  abstracted  documents  should  not  be  dependent  for 

what  deBcrip-  their  validity  upon  any  previous  instrument;   and  should 
tion  of  docu-    colltain  ^nothing  raising  a  fair  doubt  whether  the  parties 


iiient  as  a  root 
of  title. 


(00  See  Walker  v.  Bentley,  (1852)  9  Ha.  p.  632;  Leach  on  Tithes, 
6th  ed.  p.  101,  nn.  (a),  (ft).  (gg)  Cf.  L.  P.  Act,  1925,  s.  42  (3). 

(A)  Se  Cox  and  Neve,  1891,  2  Ch.  118;  64  L.  T.  733. 

(t)  Re  Cox  and  Neve,  sup.  See  L.  P.  Act,  1925,  s.  45  (1):  and 
Wolat.  &  Cherry,  vol.  i.  pp.  205,  206. 

(*)  1  Jarm.  Conv.  3rd  ed.  64. 

(0  Re  Marsh  and  Earl  Granville,  (1883)  24  Ch.  D.  11;  53  L.  J.  Ch. 
81;  and  aee  Re  Walli*  and  Grout's  Contract.  1906.  2  Ch.  p.  206. 
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claiming  the  interests  there  purported  to  be  dealt  with,  were    Chap.  VIII. 

in  -fact  entitled  so  to  deal  with  them.     Thus,    a   general 

devise  in  a  will  of  real  estate  is  an  insufficient    root    of  Not  ™*h  ™tt 

•  iii'  i  .  i  i  •       containing 

title,    there    being    nothing   to   show  that  the  property  in  general 
question  was  intended  to,  or  could,  have  passed  by  it:  the  Cerise, 
conveyance  to  the  testator  should  be  abstracted;  or,  if  there 
are  no  earlier  deeds,  evidence  should  be  furnished  of  his 
seisin  at  the  date  of  his  will:  even  a  specific  devise  is  not 
an  eligible  root  of  title  (m).     It  must  be  borne  in  mind 
that  wills  coming  into  operation  by  the  death  of  a  testator 
after  1925  do  not  affect  the  title  to  the  legal  estate;    the 
probate  i&  the  material  document. 

A  lease  is  not  a  proper  commencement  of  an  abstract  Whether  with 
of  title  to  the  fee  simple,  where  the  vendor  has  earlier 
documents;  except,  perhaps,  in  cases  where,  independently 
of  the  mere  fact  of  the  demise  (which  might  be  attributed 
to  a  power,  or  to  a  mere  chattel  interest  in  the  grantor), 
the  instrument  contains  matter  which  furnishes  a  fair 
presumption  that  he  was  the  absolute  owner  in  fee.  A 
vendor,  however,  in  possession  of  earlier  documents,  could 
not  ,be  advised  under  an  open  contract  (except  under  very 
special  circumstances)  to  commence  his  abstract  with  a  lease, 
as  it  would  almost  inevitably  lead  to  expensive  discussions 
with  the  purchaser.  And  where  a  lease  is  relied  on,  it  is 
necessary,  unless  it  expired  before  the  time  of  living  memory, 
to  show  that  the  lessee  had  actual  possession  of  the  estate  (ri) . 


If  the  document  with  which  the  vendor  proposes  that  the  Voluntary 
abetract  of  title  should  commence  is  a  voluntary  conveyance, 
this  fact  should  be  stated  in  the  conditions  (0) . 


An  instrument  relied  tupon  as  an  exercise  of  a  power  should  Nor  with 
be  preceded  by  the  instrument  creating  the  power;  and  the  dependent  for 
admittance  to  copyholds  {prior  to  1926)  should  be  preceded  its  validity  on 

instrument. 

(m)  See  Parr  \.  Lovegrove,  (1857)  4  Dr.  170;  4  Jur.  N.  S.  600;  JRe 
Banister,  (1879)  12  Ch.  D.  131;  48  L.  J.  Oh.  837;  and  see  Re  Atkinson 
and  Horsell's  Contract,  1912,  2  Ch.  1. 

(»)  Clarkson  v.  Woodhouse,  (1793)  5  T.  R.  412;  Burt.  Comp.  pi.  428. 

(o)  Ee  Marsh  and  Earl  Granville,  (1883)  24  Ch.  D.  11;  53  L.  J.  Ch. 
81;  cf.  Noyes  v.  Patterson,  1894,  3  Ch.  267;  63  L.  J.  Ch.  748. 
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Chap.  VIII. 

00  ' 
Except  in 

— lotlTof' 
instrument, 


Nor  with 
document 
which  throws 
a  doubt  on 
earlier  title. 


by  the  surrender  or  devise;  and  a  recovery  deed  or  a 
disentailing  assurance,  if  it  disclose  an  entail,  by  the  deed 
creating  the  entail^).  "If,  however,  such  deed  is  lost, 
and  possession  has  gone  along  with  the  estates  created  by 
the  recovery  for  a  considerable  length  of  time,  and  the 
presumption  is  in  favour  of  the  recovery  having  been  duly 
suffered,"  the  loss  of  the  deed,  and  want  of  evidence  of 
its  contents,  are  no  objection  to  the  title  (q} ;  and  the  same 
principle  would  probably  apply  in  the  case  of  the  absence 
of  a  deed  creating  a  power  (r);  or  in  the  case  of  the  loss 
of  an  ancient  lease,  on  a  sale  of  long  leaseholds  («) . 

It  should  be  observed  that  after  1925  an  express  power 
of  sale  given  by  deed  or  will  cannot  as  a  rule  be  relied  upon 
for  making  title  to  land,  excepting  so  far  as  the  S.  L.  Act 
powers  may  be  extended  by  an  express  power.  If  the  first 
abstracted  document  contain  recitals  or  other  matter 
throwing  a  reasonable  doubt  upon  the  title  as  respects  the 
contents  or  construction  of  the  earlier  documents,  the  pur- 
chaser may  require  the  vendor,  not  only  to  produce,  but 
also  to  abstract,  so  much  of  the  prior  title  as  may  be  sufficient 
to  remove  such  doubt;  but,  in  the  absence  of  such  reasonable 
doubt,  the  mere  fact  of  earlier  documents  being  recited  would 
not  entitle  the  purchaser  to  an  abstract  of  them,  even  where 
he  may  require  their  production  if  in  the  vendor's  possession 
or  power  (t} :  and  it  is  sufficient  to  poxxiuce  (without  abstract- 
ing) an  instrument  which  is  required  simply  "  to  establish  a 
fact  or  negative  an  inference  "  (u).  In  cases  coming  within 
s.  45  (1)  and  (6)  of  L.  P.  Act,  1925,  the  burden  lies  on 
the  purchaser  to  show  that  recitals  to  which  the  sections  apply 
are  inaccurate  (a?) . 

(p)  1  Jarm.  Conv.  4th  ed.  55.  Since  1925,  a  disentailing  assurance 
can  only  affect  the  equitable  interest. 

(q)  Coussmaber  v.  Sewell,  (1791)  Sug.  14th  ed.  366;  and  see  Re 
Atkinson  and  HorselVs  Contract,  1912,  2  Oh.  1. 

(r)  See  Nouaille  v.  Greenwood,  (1822)  T.  &  R.  26. 

(«)  Of.  Frend  v.  Buckley,  (1870)  L.  R.  5  Q.  B.  213;  39  L.  J.  Q.  B.  90. 

(<)  See  Prosser  v.  Watts,  (1821)  6  Mad.  59;  1  Jarm.  Conr.  4th  ed. 
52.  53;  1  Hayes,  Conv.  566.  («)  Sug.  14th  ed.  418. 

(*)  See  Bolton  v.  London  School  Board,  (1878)  7  Ch.  D.  766;  47 
L.  J.  Ch.  361;  Re  Marsh  and  Earl  GranvUle,  (1883)  24  Ch.  D.  11; 
53  L.  J.  Ch.  81. 
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It  is  not  essential  that  the  origin  of  the  title  should  be    Chap.  VIII. 
shown  either  by  deed  or  will;  in  the  absence  of  documents 
it  may  be  sufficient  to  produce  evidence  of  such  long  uninter-  ^f**  not  in 

,  .  .  ,  -11  a'*  case8  com- 

rupted  possession,  enjoyment,  and  dealing  with  the  property,  mence  with  a 
as   to    afford    a    reasonable   presumption  that  there  is  an  clocument- 
absolute  title  in  fee  simple  (y>}.     But  the  proof  of  title  by 
evidenjce   of   possession    is    not   admissible  in  cases  where 
document®  forming    part  of  the  modern  title  are  lost  or 
destroyed:  in  such  cases  the  vendor  must  prove  their  contents 
and  execution  (0). 

As  a  general  rule,  the  recitals  in  any  document  which  is  Recitals  in 
abstracted  as  a  root  of  title,  should,  so  far  as  they  may  shouidbe^uily 
in    any    way  affect  the  estate  comprised  in  the  contract,  abstracted. 
be  set  out  fully;     even  though  the    purchaser    may    be 
precluded    from    founding    any    requisition    or    objection 
thereon. 


The  title,  wherever  taken  up,  should  be  thence  continued 
either  in  chronological  or  some  other  regular  order.     Where  should  thence 
separate  pa.rts  of  the  estate  are  held  under  separate  titles,  such  ^  regularly 

•  ,          i        ••  ••    i  ,  .       continued. 

titles  should  be  traced  separately  so  long  as  they  remain 
distinct:  every  subsequent  document  dealing  with  the  legal 
estate  (except  expired  leases),  should  be  abstracted  (a).  A. 
mortgage,  for  example,  and  a  reconveyance  are  not  to  be 
suppressed  under  the  notion  that  the  title  has  been  thereby 
brought  back  to  its  original  state  (&)  ;  such  may,  or  may 
not,  have  been  the  case,  and  is  a  point  to  be  determined 
by  the  advisers  of  the  purchaser,  not  of  the  vendor. 

All  documents  forming  a  material  part  of  the  title  should  Documents 
be  abstracted  in  chief;   the  introduction  of  them  merely  as  abstracted  in 
recitals  in   other   abstracted   instruments     (which     is    not  cnief- 
uncommon,  especially  in  the  case  of  wills),  is  insufficient: 

(y)  Cottrell  v.  Watkins,  (1839)  1  Beav.  at  p.  365;  3  Jur.  283;  and 
sec  Ee  Atkinson  and  Horsell's  Contract,  1912,  2  Ch.  1. 

0)  Re  Halifax  Commercial  Banking  Co.  and  Wood,  (1898)  79  L.  T. 
536;  Sug.  14th  ed.  438. 

(«)  See  Gray  v.  Fowler,  (1873)  L.  R.  8  Ex.  249,  265;  42  L.  J.  Eat. 
161. 

(6)  As  to  the  danger  and  impropriety  of  suppressing  a  mortgage,  see 
Heath  v.  CrealocJc,  (1874)  10  Ch.  22;  43  L.  J.  Oh.  169;  44  ib.  157. 
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Chap.  VIII.    were  it  not  so,  a  copy  of  the  conveyance  to  the  vendor 

_J_! —  might,  in  many  cases,   take  ,the    place    of    an    abstract; 

besides  which,  the  omission  to  abstract  a  document  in  chief 

may  proceed  from  a  desire  to  avoid  noticing  matters  of  a 

suspicious  character  occurring  in  such  document,  but  which 

Statements  of  are  not  noticed  in  the  recital  (c) .     It  is  convenient  to  intro- 
duce, in  their  proper  places-,  direct  statements  of  deaths, 


pedigree. 


Suppression 
of  instruments 
evidencing 
immaterial 
or  satisfied 
equities-  - 
how  f or 
justifiable. 


Jji-ummond 
v.  Traeey. 

Suppression 
of  equitable 
charges. 


marriages,  and  other  matters  of  pedigree;  and  not,  as  is 
frequently  done,  to  trust  to  the  recitals  in  the  abstracted 
documents:  and  in  cases  of  complicated  descents,  &c.,  a 
regular  pedigree  should  accompany  the  abstract. 

Documents  affecting  merely  equitable  interests  gave  rise, 
prior  to  1926,  to  considerations  of  difficulty.  Lord 
St.  Leonards  states  that  the  solicitor  "  should  abstract  every, 
document  upon  which  the  title  depends,  or  upon  which  any 
difficulty  has  arisen;  wherever  he  begins  the  root  of  the 
title,  he  ought  to  abstract  every,  subsequent  deed  "  (d}.  The 
difficulty  here  referred  to  will  continue  to  be  of  importance 
even  after  1925  (e).  Where  a  good  title  is  shown  to  the 
legal  estate,  and  a  charge,  which  clearly  operated  merely  in 
Equity,  has  been  paid  off  and  no  trace  of  it  appears  upon 
the  subsequent  title,  such  charge  is  not  always  abstracted. 
But  the  abstract  must  comprise  every  document  which  could 
by  possibility  affect  the  legal  estate  (ee) . 

In  Drummvnd  v.  Traeey  (/),  it  was  held  that  a  vendor  was 
not  justified  in  suppressing  a  letter  creating  an  equitable 
charge,  which  was  intended  to  be  paid  off;  and  that  he  would 
not  have  been  justified  in  doing  so,  even  if  the  charge 
had  been  actually  satisfied:  and  this  view  is  supported  by 
Lord  St.  Leonards  (g}.  But  the  practical  inconvenience  of 
any  such  rule  is  great,  and  in  practice  it  has  been  all  but 
universally  ignored.  Thus,  to  take  a  common  instance,  a 

(c)  Re  Stamford  and  Knight,  1900,  1  Ch.  287,  289;  69  L.  J.  Ch.  127, 
where  the  statement  in  the  text  is  quoted  from  an  earlier  edition  of  this 
work  with  approval  by  North,  J. 

(rf)  Sug.  14th  ed.  407 ;  and  see  Re  Stamford  and  Knight,  sup. 

(e)  Despite  8.  10  (1)  of  the  L.  P.  Act,  1925,  cited  inf.,  p.  299. 

(ee)  See  Palmer  v.  Locke,  (1881)  18  Ch.  D.  381;  51  L.  J.  Ch.  124. 

(/)  (1860)  John.  608,  612. 

(</)  Sug.  14th  ed.  411. 
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solicitor,  conducting  a  sale  of  his  client's  property,  may    Chap.  VIII. 
make    an    advance    in    anticipation    of    the    sale,    and    as  _ 
a   security   take   an   informal   equitable   charge    upon    the 
property  or  the  expected   sale-proceeds,  out   of   which    on 
completion    of    the   purchase    the    debt    is    satisfied.     The 
existence  of  such  an  incumbrance  is  seldom,  if  ever,  dis- 
closed.    Its    suppression    cannot    prejudice  the  purchaser: 
but  its  introduction  upon  the  face  of  the  title  would  be  a 
probable  source  of  future  difficulty  and  expense. 

By  s>.  10  (1)  of  the  L.  P.  Act,  1925,  it  is  provided  that 
where  title  is  shown  to  a  legal  estate  in  land,  it  shall  be 
deemed  not  necessary  or  proper  to  include  in  the  abstract 
of  title  an  instrument  relating  only  to  interests  or  powers 
which  will  be  overreached  by  the  conveyance  of  the  estate 
to  which  title  is  being  shown;  but  this  does  not  affect  the 
liability  of  any  person  to  disclose  an  equitable  interest  or 
power  which  will  not  be  so  overreached,  or  to  furnish  an 
abstract  of  any  instrument  creating  or  affecting  the  same. 
And  by  soib-s.  (2)  a  solicitor  delivering  an  abstract  framed 
in  .accordance  with  this  Part  of  this  Act  will  not  incur 
liability  on  account  of  an  omission  to  include  therein  an 
instrument  which,  under  this  section,  is  to  be  deemed  not 
necessary  or  proper  to  be  included,  nor  shall  any  liability 
be  implied  by  reason  of  the  inclusion  of  any  such  instrument. 

By  s.  18'3  of  the  L.  P.  Act,  1925  (h~),  a  vendor  or  mort-  As  to  liability 
gagor,  or  his  solicitor  or  agent,  who  conceals  any  instrument  goii^o^fo3!. 
material  to  the  title,  or  any  incumbranoe,  from  the  pur-  suppressing 
chaser  or  mortgagee,  or  who  falsifies  any  pedigree,  on  which  brance,  &c. 
the   .title    does    or    may  depend,  in  order  to  induce  such 
purchaser  or  mortgagee  to  accept  the  title,  with  intent  to 
defraud,  is  made  guilty  of  misdemeanour,  and  also  liable  to 
an    action    for    damages.     As  regards  incumbrances,  this 
section,  it  is  conceived,  can  only  apply  to  the  fraudulent 
concealment  of  an  existing  incumbrance;  what  instruments 
are,  and  what  are  not,  material  in  each  particular  case  may 
safely  be  left  to  the  discretion  of  the  solicitor,  who,  with  the 

(A)  Replacing  s.  24  of  Lord  St.  Leonards'  Act,  1859,  as  amended  by 
the  L.  P.  Amendment  Act.  1860.  s.  8. 
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Chap.  VIII.    penal  consequences  of  this  statute  in  view,  is  not  likely  to 

. '.   —    make  an  omission  which  will  prejudice  a  purchaser.     In 

order  to  render  a  vendor's  solicitor  liable  for  negligence, 
there  must  be  something  more  than  a  mere  error  of 
judgment  (»). 


Lows  of 
modem  deeds. 


All  charges 

Bhould  be 

noticed. 


Copies  of 
informal 
and  private 
acts  should 
accompany 
abstract. 

Plane  may  be 
referred  to  : 

but  tracings 


generally  be 
furnished. 


The  mere  loss  or  destruction  of  a  deed  of  a  date  subsequent 
to  the  commencement  of  the  abstract  is  not  an  objection  to 
the  title,  if  the  vendor  can  prove  the  loss  or  destruction,  and 
produce  secondary  evidence  of  the  contents  and  execution: 
such  evidence,  however,  both  of  the  loss  and  of  the  contents 
must  be  clear,  and  the  best  which  is  available  (fc).  Such 
evidence  will  not  be  required  when  the  presumption  is  that 
if  the  deed  were  produced  it  would  not  throw  doubt  on  the 
title  (I),  or  when  the  deed  is  of  such  a  nature  that  its 
execution  and  contents  can  be  presumed. 

The  abstract  should  notice  all  drainage  and  land  improve- 
ment rent-charges  and  other  subsisting  charges  upon  the 
property;  and  should  state  the  amount  and  particulars  of 
the  tithe  commutation  rent-cnarge. 

It  is  convenient  that  copies  of  wills  abstracted  (if  of  an 
informal  character1),  and  private  Acts  of  Parliament  upon 
which  the  title  depends,  should  accompany  the  abstract. 

It  was  suggested  in  Blackburn  v.  Smith  (m)  that  it  is 
sufficient  for  the  purpose  of  identification  that  the  abstract 
should  refer  to,  without  containing  tracings  of,  maps  or 
plans  indorsed  upon  the  deeds;  but  this  can  scarcely  be  so 
where  .a  deed  contains  no  substantive  description  of  the 
property.  The  present  practice  of  conveyancers  is  generally 
to  use  a  plan,  if  not  to  define,  at  any  rate  to  elucidate  the 
description  of  the  parcels:  and  a  tracing  of  it,  when  not 
sent  with  the  abstract,  is  usually  furnished  upon  the  pur- 

(*)  See  Mahoney  v.  Darorcn,  (1892)  36  Sol.  J.  309. 

(Jfe)  Re  Halifax  and  Wood,  (1898)  79  L,.  T.  536. 

(1)  Minchin  v.  Nance,  (1831)  2  S.  Atk.  Conv.  386  b.  As  to  documents 
prior  to  commencement  of  title,  see  Prosser  v.  Watts,  (1821)  6  Mad.  59; 
and  see  in  ejectment,  Doe  v.  Brooks,  (1835)  3  A.  &  E.  513. 

(»»)   (1848)  2  Ex.  783,  792;   18  L.  J.  Ex.  187. 
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chaser's  request;  and  may,  it  is  conceived,  be  insisted  on  (ri),  Chap.  vni. 
for  a  plan  is  as  much  a  part  of  the  title  as  the  original 
document  to  which  it  is  annexed  (0) .  Maps  or  plans, 
however,  not  forming  part  of  a  conveyance  are  not  admissible 
as  evidence  of  title  (j>),  except  in  >t/he  case  of  their  being 
admissible  (as  public  documents  (q).  But  if  a  plan  is 
referred  to  in  a  conveyance,  though  not  forming  part  of 
it,  and  the  parcels  are  stated  by  reference  to  it,  in  such  case 
it  is  submitted  the  plan  would  form  a  part  of  the  title,  and 
the  purchaser  would  be  entitled  to  have  a  copy  furnished . 

A  statement  of  the  evidence  which  the  vendor  is  able  to  And  by 
produce  in  support  of  the    documentary    title    may    con-  evidence  and 
veniently    accompany    the    abstract.      When     matters    of  statutory 

,  ,  ,  declarations. 

importance  are  to  be  proved  by  statutory  declaration,  it  is 
desirable  that  the  information  necessary  to  enable  the 
purchaser  to  prepare  the  proposed  declarations  should 
accompany  the  abstract. 

In  cases  of  complicated  titles,  the  solicitor  who  prepares  Consulting 
the  abstract  will  be  justified  in  laying  the  title  before  counsel  abstract'on 
on  behalf  of  hisi  own  client;  considerable  expense  to  the  behalf  of 

A  vendor. 

vendor ,  may  often  ^be  saved  by  the  delivery  in  the  first 
instance  of  a  perfect  and  well-verified  abstract. 


It  is  a  convenient  practice  to  preface  a  heavy  abstract  Table  of 
Y  a  concise  analytical  1 
the  pages  of  the  abstract. 


by  a  concise  analytical  table  of  its  contents  referring  to 


(»)  As  to  the  importance  of  a  plan  in  ascertaining  the  parcels,  sec  Lyle 
v.  Richards,  (1866)  L.  Ki.  1  H.  L.  222;  35  L.  J.  Q.  B.  214;  Be  Sparrow 
und  James'  Contract,  1910,  2  Ch.  60. 

(0)  Brown  v.  Wales,  (1872)  15  Eq.  at  p.  147;  Lyle  \.  Richards,  sup.; 
Re  Sparrow  and  James'  Contract,  sup. 

(p)  Smith  v.  Lister,  (1895)  64  L.  J.  Q.  B.  154;  72  L.  T.  20;  Wilber- 
jorce  v.  Hearfield,  (1877)  5  Oh.  D.  709;  46  L.  J.  Ch.  584  (cases  as  to 
the  commutation  map);  Caton  v.  Hamilton,  (1880)  53  J.  P.  504;  A.-G. 
v.  Antrobus,  1905,  2  Oh.  188,  203;  A.-G.  v.  Horner,  1913-,  2  Oh.  p.  155 
(as  to  ordnance  map);  Smith  v.  Lister,  sup.  (as  to  manor  map).  See 
Blandy-Jenkim  v.  Earl  of  Dunraven,  1899,  2  Oh.  121;  68  L.  J-  Ch. 
589;  frost  v.  Richardson,  (1910)  103  L.  T.  22;  Stoney  v.  Eastbourne 
R.  D.  C.,  1927,  1  Ch.  367;  Taylor,  llth  ed.  12oi. 

(?)  Evans  v.  Merthyr  Tydfil  Urb.  IHst.  Co.,  1899,  1  Ch.  241;  68  I/.  J. 
Oh.  175. 
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Chap.  VIII.        An  abstract  may  be  written  so  illegibly,  or  upon  paper 

_  '-         of  such  an  inconvenient  size  or  substance,  as  to  justify  the 

>w  to  be       purchaser's  solicitor  or  counsel  in  declining  to  receive  it  (r). 

Effect  of  non-       The  non-delivery  of  a  perfect  or  sufficient  abstract  on 

abstract  °on      tne  ^a^  named>  if  any>  discharges  the  purchaser  (in  the 

purchaser's      absence  of  express  stipulation  to  'the  contrary)  from  any 

tie  contract"  conditions  binding  him  to  make  objections,  &c.,  within  & 

specified  time  after  delivery  (s)  ;  and  its  non-delivery  within 

a   reasonable   time    after    the  day  named  will  enable  the 

purchaser  to  rescind  ,(£)  :  unless,  upon  its  being  subsequently 

tendered,    he    receive  it  without  objection  (w).     The  wil- 

ful (x)  neglect  on  the  part  of  a  vendor  to    prepare    the 

abstract  within  proper  time,  when  pressed  by  the  purchaser, 

to  do  so,  will  entitle  the  purchaser  to  avoid  the  contract  so 

soon    as    the    time    fixed   for  completion  has  elapsed  («/i). 

Where  no  time  is  fixed  by  the  contract  for  delivery  of  the 

abstract,  the  purchaser  should  ask  for  one  to  be  furnished 

within  a  reasonable  time,  and   non-delivery    within    that 

Non-delivery,  time  will  entitle  him  to  avoid  the  contract  (z}.     Where  the 
how  tobe 


,         ,  .    .          .  ,  .  .  ,,. 

taken  adTan-  purchaser  s  solicitor  intends  to  rely  upon  the  non-delivery 
of  the  abstract  as  a  ground  for  refusing  to  complete  the 
purchase,  he  should  decline  to  receive  it;  or,  if  forwarded 


(r)  See  Sag.  14th  ed.  406.  Abstracts  are  passed  on  taxation  if  con- 
taining on  an  average  eight  folios  per  sheet:  Be  Walsh,  (1850)  12  Beav. 
490;  and  see  Rules,  1882,  Sch.  II.  to  Sol.  Rem.  Act,  1881.  As  to  the 
fee  for  perusal,  see  Re  Parker,  (1885)  29  Ch.  D.  199;  54  L.  J.  Ch.  959; 
Be  Robertson,  (1887)  19  Q.  B.  D.  1 ;  35  W.  R.  833. 

(s)  Southby  v.  Hutt,  (1837)  2  M.  &  C.  at  p.  211;  1  Jur.  100;  and 
see  Roberts  v.  Berry,  (1853)  3  D.  M.  &  G.  at  p.  291;  22  L.  J.  Oh.  398; 
Shenoin  v.  Shakspeare,  (1854)  5  D.  M.  &  G.  517;  23  L.  J.  Ch.  177; 
Upperton  v.  Nickolson,  (1871)  6  Ch.  436;  40  I>.  J.  Ch.  404;  Venn  v. 
Cattell,  (1873)  27  L.  T.  469;  Hobson  v.  Bell,  (1839)  2  Beav.  17;  8 
L.  J.  N.  S.  Ch.  241. 

(0   Venn  v.  Cattell,  sup. 

(M)  Sug.  14th  ed.  261;  Smith  v.  Burnam,  (1795)  2  Anat.  527. 

(ar)  See  Roberts  v.  Berry,  (1853)  3  D.  M.  &  G.  284;  22  L.  J.  Ch. 
392;  Tittey  v.  Thomas,  (1867)  3  Ch.  61;  16  W.  R.  166. 

(y)  Sag.  261;  Seton  v.  Slade,  (1802)  7  Ves.  265;  2  Wh.  &  T.  L.  O. 
9th  ed.  p.  436  et  seq. 

(=)  Compton  v.  Bagley,  1802,  1  Ch.  313;  61  L.  J.  Oh.  113;  Guest  v. 
I/omfray,  (1801)  5  Ves.  818,  823;  Jones  v.  Price,  (1797)  3  Anst.  924; 
He  Priestley  and  Davidson,  (1892)  31  L.  R.  Ir.  122. 
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to  him  under  circumstances  which  gave  no  opportunity  for    Chap.  VIII. 
its   rejection,    he    should     at    once    return     it,     without 
reading  it  (a). 

Where  it  is  important  to  the  purchaser  to  complete  (if  at  Suggested 
all)    at   or   about   the  time  fixed  for  completion,  and  the  pr^^d°ingby 
abstract,  having  been  called  for,  is  delivered  so  late  as  to  purchaser. 
render  it  doubtful  whether  this  can  be  accomplished,  the 
best  course  appears  to  be  to  return  it   unread;    offering, 
however,    to    receive    it   again    without    prejudice    to    the 
purchaser's  right  to  annul  the  contract  if  on  investigating 
the  title  it  should  be  found  impossible  to  complete  at  (or 
within  some  short  specified  period  after1)  the  time  originally 
fixed  for  completion. 

On  a  sale  of  registered  land,  the  Land  Registration  Act,  What 
1925,  provides  -(:&)  that  the  vendor  shall,  notwithstanding 


-any  stipulation  to  the  contrary,  at  his  own  expense,  furnish  **<*«  if»  re- 

,  ...  .  ,     quired  under 

the  purchaser  with  an  authority  to  inspect  the  register,  and,  L.  R.  Act, 
if  required,  with  a  copy  of  the  subsisting  entries  in  the  19'25- 
register  and  of  any  filed  plans  and  copies  or  abstracts  of 
any  documents'  noted  on  the  register  so  far  as  they  affect 
the  land  to  be  dealt  with  (except  charges  or  incumbrancea 
registered  or  protected  on  the  register  which  are  to  be 
•discharged  or  overriden  at  or  prior  to  completion).  'But 
unless  the  purchase-money  exceeds  1,OOOL  the  costs  of  such 
•copies  and  abstracts  are  thrown  on  the  purchaser.  The 
vendor,  at  his  own  expense,  is  to  furnish  the  purchaser  with 
such  copies,  abstracts  and  evidence  (if  any)  in  respect  of 
any  subsisting  rights  and  interests  appurtenant  to 
the  registered  land  as  to  which  the  register  is  not  conclusive, 
•and  of  any  matters  excepted  from  the  effect  of  registration, 
as  the  purchaser  would  have  been  entitled  to  if  the  land 
had  not  been  registered.  It  is  further  provided  (c)  that 
where  the  vendor  is  not  himself  registered  as  proprietor  of 
the  land  or  the  charge  giving  a  power  of  sale  over  the  land, 
he  shall  at  the  request  of  the  purchaser  and  at  his  town 

(«)  See    Seton  v.   Slade,   (1802)   7   Ves.  at  p.   278]    and  2   Wh.    & 
T.  L.  C.  9th  ed.  425. 

(6)  S.  110.  (c)  Sub-s.  (5). 
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Chap.  VIII.    expense,    and    notwithstanding    any    stipulation    to    the 

90 ' '   '       contrary,   either  procure   the  registration  of    himself    as 

proprietor  of  the  land  or  of  the  charge,  as  the  case  may  be, 

or  procure  a  disposition  from  the  proprietor  to  the  purchaser. 


Section  5. 

Whether  to 
be  compared 
with  deeds 
before  investi- 
gation of  title. 


Opinion  of 
counsel  on 
abstract. 


Value  of  old 
opinion*  in 
favour  of 
a  title. 


(5)  Examination  and  perusal  of  the  abstract. 

The  purchaser's  solicitor  may  compare  the  abstract  with 
the  deeds  before  investigating  the  title,  and  the  vendor 
(assuming  that  there  is  a  binding  contract)  must  pay  the 
costs  if  the  title  prove  bad  (d) ;  but  where  the  abstract  is 
apparently  complete,  the  purchaser's  solicitor  acts  reasonably 
if  jhe  defers  comparing  the  abstract  with  the  deeds  until 
counsel's  opinion  is  obtained  (e) .  , 

A  purchaser's  solicitor  is  primd  facie  justified  in  incurring 
the  expense  of  counsel's  opinion  upon  the  abstract.  It 
appears,  however,  that  a  solicitor  ought  himself  to  peruse 
a.n  abstract  before  submitting  it  to  counsel;  and  that  he  will 
be  allowed  a  fee  for  such  perusal,  and  also  the  stationer's 
charge  for  making  a  copy  of  the  abstract  (/).  Titles  are 
constantly  accepted,  almost  without  investigation,  upon  the 
faith  of  their  having,  on  some  previous  occasion,  been  advised 
upon  and  accepted  by  counsel  of  eminence.  It  should, 
however,  be  remembered  that  judicial  decisions  have  a 
retrospective  effect  upon  titles;  hence,  in  estimating  the 
value  of  a  favourable  opinion  taken  a  few  years  previously, 
allowance  must  'be  made  for  the  possibility  of  the  title 
having  been  since  rendered  unmarketable,  possibly  unsafe, 
by  some  intermediate  and  unexpected  exposition  of  the 
law  (0).  It  is  also  important  to  know  whether  the  counsel 
who  accepted  the  title  did  so  upon  an  open  contract,  or  under 
special  conditions;  and  whether  any  special  reasons  may 
have  existed,  which  would  probably  render  him  astute  in 
endeavouring  to  take  a  favourable  view  of  the  title. 

(«*)  Hodget  v.  Ettrl  of  Lichfield,  (1835)  1  Bing.  N.  C.  p.  499;  1 
Sc.  449.  (O  Sag.  14th  ed.  p.  411. 

(/)  Drax  v.  Scroupe,  (1831)  1  Dowl.  69;  2  B.  k  Ad.  581. 

(g~)  The  decision  in  He  Hetrkneis  and  Allsopp,  1896,  2  C*.  358;  65 
L.  J.  Ch.  726,  is  an  illustration. 


THE  ABSTEACT.  305 

It  may  also  be  material  to  know  whether  the  investiga-    Chap.  VIII. 
tion  was  on  behalf  of  a  purchaser  or  a  mortgagee.     For  in  *'   • 

some  respects  the  requirements  of  counsel  are  more,  and 
in  others  they  may  properly  be  less,  strict  when  advising 
on  behalf  of  a  mortgagee  than  when  advising  on  behalf 
of  a  purchaser.  A  mortgagee  who  looks  merely  to  a  return 
of  his  money,  requires  an  absolutely  safe  title  to  a  sufficient 
amount  of  property  to  leave  him  perfectly  secure  in  all 
events^;  and  if  satisfied  as  to  this,  he  may  be  comparatively 
indifferent  to  defects  in  title  to  that  which  he  can  afford  to 
regard  as  a  mere  margin  to  his  security.  He  might, 
therefore,  on  the  one  hand,  in  the  case  of  a  residential 
property,  be  indifferent  as  to  a  .probable  want  of  title  to 
some  particular  part  of  it,  the  loss  of  which  would  be  all- 
important  to  a  purchaser,  yet  would  leave  an  amount  of 
acreage  amply  sufficient  to  cover  the  amount  of  the  mort- 
gage debt.  While,  on  the  other  hand,  a  shade  of  doubt 
respecting  the  soundness  of  the  general  title,  which  might 
very  possibly  be  disregarded  by  a  purchaser  eager  to  acquire 
an  attractive  property,  would  be  a  sufficient  reason  for  a 
mortgagee  at  once  declining  to  advance  his  money.  Land 
adjoining,  or  near  residential  property,  which  might  be  so 
used  as  to  depreciate  the  principal  estate,  will  often  be 
purchased  by  the  owner  of  such  estate  in  disregard  of  great 
uncertainty  respecting  the  title. 

The   abstract,    when    submitted    to  counsel,    should     be  Copyofagrpe- 
accompanied  by  a  copy  of  the  agreement  and  conditions-  ^^mpaTy 
of  sale  (if  any).  abstract. 

The  acceptance  of  a  title  is  no  waiver  of  objections  which  Acceptance  of 

,,.     ,        j    i        ,1          i    ,         ,   /T\  £  -  title  shown  by 

are  not  disclosed  by  the  abstract  (h) ;   nor,  01  course,  is  a  _to  what  it 
client  bound  by  his  counsel's  acceptance  of  a  defective  title,  extend8- 

(A)  Const  v.  Barr,  (1816)  2  Her.  57;  A.-G.  v.  Sitwett,  (1835)  1 
Y.  &  C.  at  p.  570;  5  L.  J.  N.  S.  Ex.  Eq.  86;  Ward  v.  Trathen,  (1844) 
14  Si.  82;  8  Jur.  303;  McCulloch  v.  Gregory,  (1855)  1  K.  &  J.  286; 
24  L.  J.  Ch.  246;  and  see  Sown  v.  Stenson,  (1857)  24  Beav.  631; 
Turquand  v.  Rhodes,  (1868)  37  L.  J.  Ch.  830;  16  W.  K.  1074,  where 
the  purchaser  had  taken  possession,  and  yet  was  allowed  to  rescind,  on 
the  ground  of  serious  misdescription  discovered  aliunde. 

D.— VOL.  I.  20 
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Chap.  VI]  I.    even  though  the  defect  appear  upon  the  abstract  (i).     If, 

'   '       however,  counsel  waive  a  requisition  or  accept  a  title,  and 

the  purchaser  adopt  his  opinion  and  deal  with  the  vendor 
on  that  footing,  he  cannot  afterwards  repudiate  it  (k). 


Solicitor 
acting  for 
both  panics, 
how  far  at 
liberty  to 
disclose 
defect**. 


If  a  solicitor  is  concerned  for  both  parties,  though  bound 
to  see  that  the  purchaser  does  not  buy  with  a  defective  title, 
or  buy  that  which  is  in  fact  his  own,  he  is  not  at  liberty 
to  disclose  defects  in  the  vendor's  title  of  which  the  pur- 
chaser might  himself  take  advantage;  and  a  solicitor  acting 
in  contravention  of  the  rule  has  been  held  liable  in  an  action 
for  damages  (Z).  If  there  is  any  serious  defect  in  the  title, 
the  solicitor  should  pot  act  for  both  parties;  or  if  he  has 
commenced  so  to  do  and  then  discovers  the  defect,  he  should 
"  deliver  back  the  deeds  to  the  vendor,  and  should  consider 
his  lips  sealed  with  a  sacred  silence  as  to  their  contents  "  (m) . 


Section  6. 

What  evi- 
dence may  be 
required  in 
proof  of 
doc  amenta 
and  facts. 


Proof  of 
private  Acts. 


(6)  The  verification  of  the  abstract. 

Assuming  that  an  apparently  good  title  is  deduced  by  the 
abstract,  the  next  matter  for  consideration  is  the  evidence 
which  a  purchaser  may  require  in  support  of  it;  first,  as 
to  the  existence  and  genuineness  of  abstracted  documents; 
and  secondly,  as  to  other  matters  of  fact. 

A  private  Act  of  Parliament  is  sufficiently  proved  by  a 
copy  purporting  to  be  printed  by  the  King's  printer  (n), 
or  under  the  superintendence  or  authority  of  His  Majesty's 
Stationery  Office  (o).  Every  Act  of  Parliament  passed 


(0  See  Deverell  v.  Lord  Bolton,  (1812)  18  Yes.  505;  Stewart  v. 
Alliston,  (1815)  1  Mer.  at  p.  33;  McCulloch  v.  Gregory,  (1855)  1  K.  &:  J. 
at  p.  292;  24  L.  J.  Ch.  246. 

(K)  Alexander  v.  Crosby,  (1844)  U.  &  L.  666. 

(0  Taylor  v.  BlacTclow,  (1836)  3  Bing.  N.  C.  235;  6  L.  J.  N.  S. 
C.  P.  14;  and  see  Bell  v.  Marsh,  1903,  1  Ch.  528;  72  L.  J.  Ch.  360, 
as  to  liability  of  solicitor  acting  for  purchaser  with  regard  to  purchase 
of  land  to  part  of  which  the  solicitor,  who  was  an  adjoining  owner,  had, 
unknown  to  himself  or  client,  acquired  a  title  by  adverse  possession. 

(m)  Per  Tindal,  C.  J.,  3  Bing.  N.  C.  p.  248. 

(n)  Evidence  Act,  1845,  8.  3;  Taylor,  llth  ed.  p.  11. 

(o)  Documentary  Evidence  Act,  1882,  a.  2;  Taylor,  1044. 
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after  1850  is  a  public  Act  unless  the  contrary  is  expressly    Chap.  VIII. 
provided   by   the    Act  (p).     Private  Acts  which  have  not  tj   ' 

been  so  printed  can  be  proved  by  an  examined  copy  of  the 
Parliament  Roll  (g). 

An  award  under  an  Inclosure  Act  is  proved  by  a  copy  or  Of  awards 
•extract  signed  by  the  proper  officer  of  the  Court,  if  the  u 
enrolment  .has-  been  made  in  the  High  Court;  or  by  the  flure  Act(l- 
•clerk  of  the  peace  for  the  county  or  his  deputy,  if  the 
enrolment  has  been  made  with  the  clerk  of  the  peace  (r). 
Under  the  Inclosure  Act,  1845,  copies  of  awards  purporting 
to  be  sealed  with  the  seal  of  the  Inclosure  Commissioners  (s), 
.and  ,extract&  and  copies  of  copies  of  confirmed  awards 
deposited  with  the  clerk  of  the  peace  for  the  county  and 
signed  by  the  cleric  or  his  deputy,  are  made  evidence  without 
further  proof  (£).  The  Inclosure  Act,  1833,  s.  1,  makes 
-valid  awards  made  prior  thereto,  and  which  had  not  been 
•enrolled  in  accordance  with  the  Acts  under  which  they 
were  made.  A  partition  under  the  Inclosure  Acts  is  proved 
by  a  copy  of  the  order  under  the  seal  of  the  Com- 
missioners (s),  which  is  delivered  to  each  of  the  parties  to 
the  application  (u~). 


assurances 


Copyhold  assurances  are  proved  by  copies  of  Court  Roll  Of  copyhold 
signed  by  the  steward,  and  known  as  steward's  copies;  and 
it  appears  that,  in  strictness,  evidence  may  be  required  of 
the  steward's  handwriting  (#),  except,  perhaps,  where  he  is 

O)  Interpretation  Act,  1889,  s.  9. 

(?)  1  Jarm.  Conv.  4th  ed.  159;  Taylor,  llth  ed.  1042;  as  to  proof  of 
•old  private  Act,  which  has  been  omitted  from  the  Parliament  Boll,  see 
Doe  v.  Brydges,  (1843)  7  Sc.  N.  R.  333;  13  L.  J.  C.  P.  209;  Roscoe's 
Ev.  in  Civ.  Actions,  19th  ed.  94. 

(r)  See  the  Inclosure  (Consolidation)  Act,  1801,  s.  35,  repealed  by 
the  Commons  Act,  1899;  and  Inclosure  Act,  1833,  s.  2. 

(s)  After  10th  August,  1882,  the  Land  Commissioners,  see  S.  L.  Act, 
1882,  s.  48;  now  the  Board  of  Agriculture  Act,  1889,  s.  2  (1)  (6),  and 
.-s.  13. 

(0  See  ss.  2,  146. 

(«)  Inclosure  Act,  1845,  s.  147;  Inclosure  Act,  1848,  s.  14;  and 
further,  Inclosure  Act,  1852,  s.  17. 

(*)  Scriven,   7th  ed.  487,  488. 

20(2) 
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Chap.  VIII.    dead  (y),  and  the  document  is  above  thirty  years  old  and 

'          comes   from   the    proper   custody  (2):    such  a  requisition,. 

however,  when  even  modern  copies  come  from  the  proper 
custody,  is  not  usual  in  practice  unless  there  are  grounds 
for  suspicion.  Copies  authenticated  by  the  steward  are 
evidence,  though  they  are  not  the  copies  originally  delivered 
to  the  tenant  (a),  and  so  also  are  examined  copies  (6).  The 
purchaser  may  require  the  abstract  to  be  verified  by  the 
production  of  authenticated  or  examined  copies,  in  cases 
where  the  originals  are  lost,  even  though  the  steward  will 
allow  the  purchaser  to  inspect  the  Court  Rolls.  If  a 
surrender  has  been  by  attorney,  the  power  of  attorney  must 
be  produced,  even,  though  the  surrender  is  thirty  years 
old  (c),  and  evidence  must  be  given  of  the  principal  having 
been  alive  at  the  time  of  its  being  acted  on  (d*),  unless  it 
is  made  irrevocable  (e).  The  statement  of  a  power  of 
attorney  on  the  Court  Rolls  is  secondary  evidence  of  the 
original,  if  the  latter  cannot  be  found  (/) . 

Although  a  copyhold  tenant  had  a  right  to  production  of 
the  Court  Rolls,  it  was  held  that  the  lord  was  not  a  trustee- 
of  the  Court  Rolls  for  the  tenants  of  the  manor,  and  that  it 
was  not  illegal  for  him  to  part  with  the  Court  Rolls  to  a 
stranger — against  whom,  however,  the  tenants'  right  to- 
production  would  still  hold  good  (g] .  As  to  this,  however,, 
the  effect  of  the  Property  Acts,  1922  and  1924,  must  be 

(y)  And  death  may,  for  this  purpose,  be  presumed  after  30  years; 
Doe  v.  Michael,  (1851)  15  Jur.  677;  17  Q.  B.  276. 

(z)  Scriven,  7th  ed.  488;  Wynne  v.  Tyrwhitt,  (1821)  4  B.  &  Aid.  376; 
in/-  pp.  322,  323. 

(a)  Breeze  v.  Hawker,  (1844)  14  Si.  350;  and  see  the  Evidence  Act,. 
1857,  8.  14. 

(6)  Scriven,  7th  ed.  487;  and  see  Doe  v.  Freeman,  (1844)  12  M.  &  W. 
844;  and  examined  copies,  not  signed  by  the  steward,  do  not  require 
stamps:  S.  C. 

(c)  Re  Airey,  1897,  1  Ch.  164. 

(d)  See  cases  cited  in  Smart  v.  Sandars,  (1848)  5  C.  B.  at  p.  917,  n.; 
17  L.  J.  C.  P.  258;  Sug.  14th  ed.  417;  Scriven,  7th  ed.  87,  88. 

(<?)  See  ss.  126  and  127  of  the  L.  P.  Act,  1925,  which  take  the  place 
of  .S3.  8  and  9  of  the  C.  A.  1882. 

(/)  Doe  v.  Caperton,  (1840)  9  C.  &  P.  112. 
(<7)  Beaumont  v.  Jeffery,  1925,  1  Ch.  1. 
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considered.  By  the  L.  P.  Act,  1922,  s.  128,  copyhold  Chap.  VIII. 
lands  jare  enfranchised,  subject  (until  the  same  are  extin-  ____ll_l__ 
guished)  to  the  manorial  incidents;  and  by  s.  144  it  is  pro- 
vided that  any  person  interested  in  enfranchised  land  may, 
on  payment  of  the  fee  prescribed  by  the  .Lord  Chancellor, 
inspect  the  Court  Rolls  of  the  manor,  and  that  the  Court 
Bolls  shall  (whether  before  or  after  the  manorial  incidents 
have  been  extinguished)  for  the  purposes  of  s.  14  of  the 
Evidence  Act,  18ol,  be  deemed  to  be  documents  of  such  a 
public  nature  as  to  be  admissible  in  evidence  on  their  mere 
production  from  the  proper  custody.  By  the  L.  P.  (Am.) 
Act,  1924,  Sched.  II.,  all  manorial  documents  are  to  be 
under  the  charge  and  superintendence  of  the  Master  of  the 
Rolls;  and  (save  as  thereinafter  provided)  manorial  docu- 
ments are  to  remain  in  the  possession  and  under  the  control 
of  the  lord  for  the  time  being  of  the  manor,  and  he  is  not 
entitled  to  destroy  or  damage  wilfully  such  documents; 
but  these  provisions  are  not  to  prejudice  or  affect  the  right 
of  any  person  to  the  production  or  delivery  of  copies  of  any 
manorial  documents  or  to  have  the  same  kept  in  a  proper 
state  ,of  preservation. 

Documents  abstracted,  except  those  of  record,  must  be  Proof  of  deeds 
proved  by  the  production  of  the  originals,  if  not  lost  or 
destroyed  (h} .     Applying  the  rules  of  evidence  applicable  to 
judicial  proceedings,  it  appears  that  the  purchaser  is  entitled 
to  call  for  evidence  of  the  due  execution  of  deeds  by  (the 
attesting  witness  or  one  of  the  attesting  witnesses  (£)  where 
the  .deed  is  one  requiring  attestation  (fc) .     In  practice  such 
evidence  is  not  usually  called  for  where  the  deed  is  produced 
from   the   proper    custody  (1).     No   such   evidence  can  be  Proof  of 
required  where  the  deed  is  thirty  years  old  (m)  and,  coming 

(/*)  Sup.  p.  141.  As  to  mutilation  of  deeds  and  defects  in  the  stamps, 
&c.,  inf.  pp.  323,  324.  (i)  Laythoarp  v.  Bryant,  (1835)  1  Sc.  327. 

(Jc)  See  s.  7  of  the  Criminal  Procedure  Act,  1865. 

.(0  I.e.,  a  place  where  it  may  reasonably  be  expected  to  be  found, 
though  not  necessarily  the  most  proper  place  of  custody;  Croughton  v. 
Blake,  (1843)  12  M.  &  W.  205;  13  L.  J.  Ex.  78;  Doe  v.  Phillips,  (1845) 
8  Q.  B.  158;  and  see  Taylor,  llth  ed.  pp.  452—455. 

(»t)  Taylor,  p.  1244.  Lord  St.  Leonards  seems  to  think  that  it  is 
sufficient,  in  the  absence  of  special  circumstances,  on  the  sale  of  freeholds, 
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Chap.  VIII. 

Sect.  6. 


Proof  where 
deed  ia  lost  or 
destroyed  : 


by  attested 
copy  of  old 
deed. 


from  the  proper  custody,  is  free  from  suspicion  (ri) ;  where  it 
has  been  attested  pursuant  to  a  rule  of  Court,  and  the 
Court  has  subsequently  acted  on  it  (o) ;  where  the  witnees- 
or  witnesses  are  dead  or  by  reason  of  insanity  or  otherwise 
are  legally  or  physically  incapable  of  being  produced  (p); 
and  where  the  deed  is-  under  the  seal  of  a  corporation  (g) 
or  is>  made  valid  by  reason  of  enrolment.  Under  the 
Criminal  Procedure  Act,  1865  (r),  it  is  not  now  necessary 
to  prove  by  the  attesting  witness  any  instrument  to  the 
validity  of  which  attestation  is  not  requisite;  such  instru- 
ment may  be  proved  as  if  there  had  been  no  attesting  witness 
thereto. 

Where  the  loss  or  destruction  of  a  deed  can  be  proved  («)r 
secondary  evidence,  which  should  be  clear  and  the  best 
available  (£),  may  be  given  of  its  contents;  but  proof  must 
also  be  given  of  its  due  execution  and  delivery  (u] :  an 
attested  copy,  however,  taken  and  kept  for  110  years  in 
a  public  office,  of  a  lost  deed,  was  admitted  as  sufficient 
evidence  of  the  original;  and  it  was-  intimated  that, 


to  prove  the  due  execution  of  the  conveyance  of  the  fee  to  the  vendor: 
Sug.  14th  ed.  439;  see  Thompson  v.  Miles,  (1794)  1  Esp.  184;  Nash  v. 
Turner,  ib.  217;  but  see  also  Crosby  v.  Percy,  (1808)  1  Camp.  303; 
Man  v.  Ricketts,  (1844)  7  Beav.  93;  Doe  v.  Michael,  (1851)  17  Q.  B. 
276;  15  Jur.  677;  the  rule  applies  to  a  registered  memorial,  see  Miller  v. 
Wheatley,  (1890)  28  L.  E.  Ir.  144. 

(n)  Roe  v.  Rawlings,  (1806)  7  Ea.  at  p.  291;  Taylor,  p.  94. 

(o)  Bailey  v.  Bidwell,  (1844)  13  L.  J.  Ex.  264;  Streeter  v.  Bartlett, 
(1848)  17  L.  J.  C.  P.  140. 

(p)  See  Taylor,  llth  ed.  p.  1234. 

(?)  Sed  qn.,  see  Aloises  v.  Thornton,  (1799)  8  T.  R.  at  p.  307;  K.  v. 
Bnthwick,  (1831)  2  B.  &  Ad.  at  p.  648,  per  Lord  Tenterden;  Doe  v. 
Chambers,  (1836)  4  A.  &  E.  410;  5  I/.  J.  N.  S.  K.  B.  173. 

(»•)  76.  s.  7;  the  Act  is  not  restricted  to  courts  having  criminal 
jurisdiction,  s.  1. 

(s)  As  to  what  evidence  of  loss  is  sufficient,  see  Green  v.  Bailey,  (1847) 
15  Si.  542;  Fitzwalter  Peerage,  (1844)  10  C.  &  F.  953;  Hart  v.  H., 
(1841)  1  Ha.  1;  Stubbs  v.  Sargon,  (1841)  4  Beav.  90;  Doe  v.  Lewit, 
(1852)  11  C.  B.  1035;  E.  v.  Saffron  Hill,  (1852)  1  E.  &  B.  93;  Abbott 
v.  Geraghty,  (1853)  6  Ir.  Jur.  49;  Parr  v.  Lovegrove,  (1857)  4  Dr.  181. 

(0  Re  Halifax  Commercial  Bank  and  Wood,  (1898)  79  L.  T.  536. 

(«)  Re  Halifax  Commercial  Bank  and  Wood,  sup.;  Bryant  v.  Busk, 
(1827)  4  Russ.  1;  Southby  v.  Hutt,  (1837)  2  M.  &  C.  207;  1  Jur.  100; 
we  Doe  v.  Brydges,  (1843)  7  Sc.  N.  R.  339;  13  L.  J.  C.  P.  209. 
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under  the  special  circumstances,  a  plain  copy  would  have    Chap.  VIII. 
been  admissible  ('#) :  so,  an  attested  copy  of  a  settlement       Sect'  6' 
dated    in    1693,    produced  from  the  proper  custody,  and 
according  to  which  possession  of  the  estates  had  gone  for 
many  years  (y) .    Examined  copies  of  the  enrolment  of  deeds  Examined 
required  by  law  to  be  enrolled  are,  it  appears,  sufficient  enrolled 
evidence  of  the  originals;   but,  where  the  enrolment  is  not 
compulsory,  a  copy  is  evidence  only  as  against  the  parties  on 
whose   acknowledgment   enrolment   was    made,    and    their 
representatives  (z):  and  the  non-production  of  the  original 
should  be  accounted  for.     The  enrolment  or  an  examined  or 
certified  copy  of  the  enrolment  of  any  deed,  executed  under 
the  provisions  of  the   Acts  relating    to    the    Duchy    of 
Cornwall,    is    sufficient    proof    of   the    contents    and    due 
execution  of  the  original,  though  its  non -production  is  not 
accounted  for  (a) :   so,  too,  the  office  copy  of  an  enrolled 
bargain  and  sale  (&),  or  deposited  power  of  attorney  (bb), 
suffices. 

The  recital  of  a  deed  is  evidence  of  its  existence  as  against  Recitals, 
all  parties  executing  the  deed  containing  the  recital,  and  evidence, 
those  claiming  under  them,  but  is  no  evidence  of  its  contents 
or  effect  beyond  what  its  name  and  nature  necessarily  imply, 
unless  proof  is  given  of  its  loss  or  destruction  (c).  There 
are,  however,  exceptions-  to  this  rule  in  the  case  of  ancient 
documents  purporting  to  confer  possession,  from  which  the 
law  has  always  permitted  the  inference  to  be  drawn  that 
such  possession  was  had  (d} .  Where  possession  of  an  estate 
has  been  held  for  many  years  under  a  deed  the  validity 
of  which  depends  on  the  terms  of  an  alleged  prior  deed  or 

(*)  Survey  v.  Philips,  (1743)  2  Atk.  541. 

(y)  Fitzwalter  Peerage,  (1844)  10  C.  &  F.  952. 

(z)  1  Jarni.  Conv.  4th  ed.  161;  and  see  Yorkshire  Registries  Acts, 
1884,  s.  22.  Cf.  R.  S.  C.,  Ord.  XXXVII.  r.  4,  and  Ord.  LXI.  r.  7. 

(a)  7  &  8  Viet.  c.  65,  s.  34;  amended  by  s.  6  of  11  &  12  Viet, 
c.  83,  and,  by  s.  14,  extended  to  all  instruments  enrolled  in  the  Duchy 
of  Lancaster  since  31  Aug.  1848;  Taylor,  llth  ed.  1117. 

(6)  10  Anne,  c.  28  (Ruff.  c.  18),  s.  3.         (W)  Jud.  Act,  1925,  a.  219. 

(c)  Burt.  Comp.  pi.  478  et  seq.;  see  Gillett  v.  Abbott,  (1838)  7 
A.  &  E.  783;  3  N.  &  P.  24;  7  L.  J.  N.  S.  Q.  B.  61;  Bringloe  v. 
Goodson,  (1839)  5  Bing.  N.  C.  738;  8  L.  J.  N.  S.  C.  P.  364;  Moulton  v. 
Edmonds,  (1859)  1  D.  F.  &  J.  246;  29  L.  J.  Ch.  181. 

(rf)  Briatow  v.  Cormioan,  (1878)  3  A.  C.  641. 
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Chap.  VIII. 
Sect.  6. 


Renewed 

ecclesiastical 

lease. 


will  which  cannot  be  produced,  the  recital  in  the  deed  under 
which  possession  is  held  of  the  alleged  document  may  be 
sufficient  evidence  of  its  contents  and  execution  (e) ;  and 
by  ».  45  (6)  of  the  L.  P.  Act,  1925  (re-enacting  •».  2  of 
the  V.  &  P.  Act,  1674),  recitals-,  statements,  and  descriptions 
of  facts,  matters,  and  parties,  contained  in  deeds,  instru- 
ments, Acts  of  Parliament,  or  statutory  declarations,  twenty 
years  old  at  the  date  of  the  contract,  are  sufficient  evidence 
in  the  absence  of  proof  to  the  contrary  (/). 

By  the  Ecclesiastical  Leases  Act,  1836,  in  any  renewed 
ecclesiasticallease  granted  since  the  21st  June,  1836  (unless 
in  pursuance  of  a  covenant  or  agreement  entered  into  before 
the  1st  March,  1836),  the  recital  of  the  old  lease  and  of  the 
death,  &c.  of  the  pestui  que  vie,  is  conclusive  evidence 
thereof. 


Copy  of 
memorial  of 
registered 
deed. 


Acknow- 
ledged deed. 


An  examined  copy  of  the  memorial  of  a  deed  registered  in 
a  register  county  is  secondary  evidence  of  the  contents  of  the 
deed  against  the  parties  thereto,  and  all  persons  claiming 
under  them  (g) ;  but  probably  not  as  against  strangers  (h) ; 
and  does-  not  prove  the  execution  of  it  by  all  the  persons 
named  as  parties  (i). 

Where  the  title  prior  to  the  1st  January,  1926,  depends 
upon  a  deed  acknowledged  by  a  married  woman,  under  the 
Fines  and  Eecoveries  Act,  1883,  evidence  should  be  given 
of  the  taking  of  the  acknowledgment  (ft). 


O)  Alexander  v.  Crosby,  (1844)  1  J.  &  L.  666;  2  Ir.  Eq.  R.  141; 
Prosser  v.  Watts,  (1821)  6  Mad.  59. 

(/)  Sec  above,  p.  146. 

(0)  Wollaston  v.  EakewiU,  (1841)  3  Man.  &  G.  297;  10  L.  J.  C.  P. 
303;  Doe  v.  Clifford,  (1847)  2  C.  &  K.  448;  see  Hobhouse  v.  Hamilton, 
(1803)  1  Sch.  &  L.  207;  Cathrow  v.  Bade,  (1851)  4  De  G.  &  S.  527; 
21  L.  T.  (0.  S.)  179. 

(A)  Doe  v.  Clifford,  sup.;  Allen  v.  A.,  (1842)  1  Con.  &  L.  427,  457; 
4  Ir.  Eq.  R.  472;  but  see  Collins  v.  Maule,  (1838)  8  C.  &  P.  502. 
As  to  memorials  of  assignments  of  Irish  judgments,  see  Fitzgerald  v.  F., 
(1849)  8  C.  B.  592;  19  L.  J.  C.  P.  126. 

(0  Halifax  Commercial  Sank  and  Wood,  (1898)  79  L.  T.  536. 

(A)  Jolly  v.  Uandcock,  (1852)  7  Ex.  820;  22  L.  J.  Ex.  38. 
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A  sealed  certificate  of  enrolment  by  the  proper  officer  of   Chap.  VIII. 
the  Central  Office  endorsed  on  any  document  is  sufficient 


primd  facie  evidence  that  the  same  was  duly  enrolled  at  the  Pr<*)fi  undfr 

.  .  statutes  of 

time   mentioned   in    the   certificate;     and    copies>    of    all  enrolments, 
enrolments',  if  stamped  with  the  seal  of  the  office  (now  the 
Filing    Department    of     the    Central    Office  (Z)),  are  evi- 
dence to  the  same  extent  and  in  the  same  manner  as  the 
original  lenrolments-(m). 

So,  certified  copies  of,  or  extracts  from,  deeds,  documents,  Certified 
maps,  &c.,  deposited  in  the  Offipe  of  Land  Kevenue,  Records, 
and  Enrolments,  are  admissible  in  every  case  in  which  the 
original  would  have  been  admitted  as  evidence  (ri) . 

Statements  made  for  public  purposes  in  public  documents  Public 
are  admissible  as  evidence.  Public  documents  are  such  as  documente- 
are  made  for  the  purpose  of  the  public  making  use  of  them 
and  being  able  to  refer  to  them,  by  a  public  officer  whose 
judicial  or  quasi- judicial  office  it  is  to  make  them  (o).  On 
this  ground  are  admissible  entries  of  births  and  marriages, 
taken  from  the  registers  which  are  kept  in  India  by  order  of 
the  Indian  Office  (p),  foreign  registers  (g),  and  an  inquisi- 
tion, directed  by  the  Duke  of  Lancaster  to  three  of  his 
justices  in  1360  A.D.,  a  time  when  "he  had  sovereign, 
rights  in  the  Duchy  (r);  so,  a  record  showing  that  a  Court 
of  competent  jurisdiction  inquired  into,  and  pronounced 
upon,  a  state  of  facts,  or  question  of  usage,  at  a  time  before 
living  memory;i  for,  though  not  properly  evidence  of 
reputation,  such  evidence  is  as  strong  as,  if  not  stronger 
than,  reputation:  and  the  authorities  are  agreed  that  it  is 
admissible,  at  least  in  cases  where  reputation  would  be 


(Z)  Sup.  Ct.  of  Jud.  (Con.)  Act,  1925,  ss.  218—220;  Sup.  Ct.  Docu- 
ments (Production)  Eules,  1926;  R.  S.  C.  1883,  O.  61,  rr.  7—13. 

(m)  The  Petty  Bag  Act,  1849,  ss.  18,  19;  and  last  n. 

(»)  The  Crown  Lands  Act,  1852,  s.  8;  Taylor,  llth  ed.  p.  1116. 

.(o)  Sturla  v.  Freccia,  (1880)  5  A.  C.  623,  643;  50  L.  J.  Ch.  86;  and 
see  Be  Woodward,  1913,  1  Ch.  392. 

(p)  Queen's  Proctor  v.  Fry,  (1879)  4  P.  D.  230;  48  L.  J.  P.  68. 

(?)  Lyell  v.  Kennedy,  (1889)  14  A.  C.  437,  448;  59  L.  J.  Q.  B.  268; 
and  see  inj.  p.  347. 

(r)  Mayor  of  Manchester  v.  Lyons,  (1882)  22  Ch.  D.  287,  299. 
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Chap.  VIII.    admissible  (s) .     So,  too,  the  Heralds'  Books  recording  the 
U Heralds'  visitations  (£),  a  survey  made  in  pursuance  of  an 

Act  of  Parliament  (w),  and  entries  from  parish  poor  rate 

books  (or). 

In  Me  Woodward  (y)  it  was  held  that  the  register  of 
births,  marriages,  deaths  and  burials,  kept  by  the  Society 
of  Friends  prior  to  1st  July,  1837,  when  6  &  7  Will.  4, 
c.  -86,  came  into  force,  were  not  evidence  at  Common  Law. 
On  being  deposited  at  Somerset  House  under  the  Non- 
Parochial  Registers  .Act,  1840,  these  registers  became 
statutory  evidence,  but  entries  therein  are  only  provable  by 
production  of  the  original  registers  or  by  a  certificate  under 
seal  of  the  General  Register  Office. 

It  seems  that  the  award  map  under  an  inclosure  award 
is  not  necessarily  conclusive  as  to  boundaries  (z).  In 
A.  G.  v.  Hoj-ner  (c)  old  maps  from  the  British  Museum  and 
the  Guildhall  were  tendered  in  evidence  but  rejected. 
"Whatever  may  be  the  rule,"  said  Hamilton,  L.  J.  (fr), 
"  as  to  the  admission  of  ordnance  survey  maps  to  prove 
the  existence  of  a  visible  track  at  the  time  of  the  survey, 
there  is  none  which  would  admit  maps,  as  such,  as  physical 
delineations  of  the  surface  of  the  ground,  without  some 
more  proof  than  their  mere  production.  As  to  the  suggestion 
that  these  maps  might  be  relied  upon  as  having  become 
public  documents  because  they  come  out  of  the  custody  of 
the  Guildhall  librarian  and  the  British  Museum  librarian, 
these  facts  in  themselves  do  not  makie  them  public  documents, 
as  documents  belonging  to  one  of  the  departments  of  state 
would  be." 

Reputation.          Evidence  of  reputation  to  be  admissible  must  be  that  of 
persons  having,  or  presumed  to  have,  competent  knowledge. 

(«)  Xeill  v.  Duke  of  Devonshire,  (1882)  8  A.  C.  p.  186;  31  W.  K.  622. 
Consider  Harris  v.  Earl  of  Chesterfield,  1911,  A.  C.  623. 

(0  Sturla  v.  Freccia,  (1880)  5  A.  C.  623,  644;  50  L.  J.  Ch.  86. 

(«)  Evant  v.  Merthyr  Tydfil  Urb.  Co.,  1899,  1  Ch.  241;  68  L.  J.  Ch. 
175.  Cf.  Stoney  v.  Eastbourne  S.  D.  C.,  1927,  1  Ch.  367. 

OT)  Smith  v.  Andrews,  1891,  2  Ch.  678. 

(y)  1913,  1  Ch.  392.  (z)  Collis  v.  Amphlett,  1918,  1  Ch.  232. 

(a)  1913,  2  Ch.  140.  (6)  Ib.  155. 
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Thus,  the  depositions  of  deceased  tenants  of,  or  even  mere    Chap.  VIII. 
residents  on,  a  manor  are  admissible  as  to  the  customs  or  t-  6' 

bounds  (c),  and  declarations  of  a  deceased  lord  as  to  the 
extent  pf  the  wastes,  but  not  (as  to  the  extent  of  his 
rights  (<%) ;  and  depositions  purporting  to  be  made  by  copy- 
holders in  an  ancient  suit,  'are  admissible  without  further 
proof  of  the  witnesses  having  been  copyholders,  the  special 
ground  being  that  only  as  copyholders  could  such  witnesses 
have  given  evidence  (e).  And  reputation  is  generally 
admissible  in  evidence,  though  unsupported  by  proof  of 
usage  (/). 

A  grant  from  the  Crown  is  regularly  proved  by  an  Proof  of  grant 
exemplification,  or  certified  copy;  but  if  the  original  is  lost, 
and  the  vendor's  solicitor  ascertain  and  inform  the  purchaser 
where  the  grant  is  enrolled,  the  latter  cannot,  it  appears, 
require  a  copy  but  must  -examine  the  enrolment  at  his  own 
expense  (#). 

Proceedings  in  Courts  of  Law  and  Equity  are  proved  by  Of  proceed- 
exemplifications  under  the  seals  of  the  Courts,  or  authen- 
ticated  by  the  signature  of  the  Judge  (in  cases  where  the 
Court  has  no  seal)  (A) ;  and  proof  of  the  seal  or  signature  is 
rendered  unnecessary  by  the  Evidence  Act,  1845;  and  as 
regards  all  proceedings  in  the  High  Court,  office  copies  are 
now  sufficient  proof  (i) ;  and  all  copies  if  appearing  to  be 


(c)  Lord  Dunraven  v.  Llewellyn,  (1850)  15  Q.  B.  791,  per  Purke,  B.. 
at  p.  809;  and  see  Evans  v.  Merthyr  Tydfil  Urb.  Co.,  1899,  1  Ch.  241. 

(rf)  Crease  v.  Barrett,  (1835)  1  C.  M.  &  E.  919;  4  L.  J.  Ex.  297. 

(e)  Freeman  v.  Phillipps,  (1816)  4  M.  &  S.  486. 

(/)  Crease  v.  Barrett,  sup.  As  to  evidence  of  customs  of  manors 
generally,  see  A.-G.  v.  Tomline,  (1877)  5  Ch.  D.  750;  46  L.  J.  Ch. 
654;  Lascelles  v.  Lord  Onslow,  (1877)  2  Q.  B.  D.  433;  46  L.  J.  Q.  B. 
333;  and  see  Foljambe  v.  Smith's  Tadcaster  Brew.  Co.,  (1904)  73  L.  J. 
Ch.  722,  as  to  evidence  from  payment  of  rent  that  tenant  of  manor  is  a 
freeholder. 

(<;)  Sug.   14th  ed.  431. 

(A)  Alves  \.  Bunbury,  (1814)  4  Camp.  28.  As  to  foreign  and  colonial 
proceedings,  see  the  Law  of  Evidence  Amendment  Act,  1851,  s.  7;  as  to 
Irish  documents,  see  s.  10. 

(0  R.  S.  C.  1883,  Ord.  XXXVII.  r.  4. 
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Chap.  VIII.    sealed  with  a  seal  of  the  Central  Office  are  presumed  to  be 
Sect-6'      office  copies  of  the  Central  Office  (fc). 

Under  the  Bkcy.  Act,  1914,  the  production  of  a  copy  of 
the  London  Gazette,  containing  notice  of  a  receiving  order 
or  of  an  order  adjudging  a  debtor  bankrupt,  is  made  con- 
clusive evidence  in  legal  proceedings  of  the  order  having 
been  duly  made  (Z);  and  a  minute  of  proceedings  at  a 
meeting  of  creditors,  signed  at  the  same  or  the  next  meeting 
by  a  person  appearing  to  be  chairman  of  the  meeting,  is 
to  be  received  in  evidence  without  further  proof,  and  (until 
the  contrary  is  proved;)  every  such  meeting  is  to  be  deemed 
to  have  been  duly  convened  and  the  resolutions  passad  to 
have  been  duly  passed  (m}.  Any  petition  or  copy  petition 
in  bankruptcy,  and  order  or  certificate,  and  any  affidavit  or 
document  used  in  bankruptcy  proceedings,  arc  to  be  receiv- 
able in  evidence,  if  sealed  with  the  seal  of  a  Court  having 
jurisdiction  in  bankruptcy,  or  purporting  to  be  signed 
by  a  Judge,  or  certified  by  a  registrar  (ri) .  A  certificate 
of  .the  Board  of  Trade  that  a  person  has  been  appointed! 
trustee  under  the  Act  is  conclusive  (o) ;  and  documents 
purporting  to  be  orders  or  certificates  issued  by  the  Board 
of  iTrade,  and  to  be  sealed  with  the  seal  of  the  Board  or 
signed  by  a  secretary  of  the  Board,  are  to  be  received  in 
evidence  (p). 

Awards  under  Copies  of ,  and  extracts  from,  every  registered  award  under 
Acts.°Py  '  the  Copyhold  Enfranchisement  Act,  1852  (g),  purporting 
to  be  sealed  or  stamped  with  the  seal  of  the  commissioners, 
are  evidence,  without  the  necessity  of  further  proof;  and 
under  the  Copyhold  Act,  1894  (r.),  copies  purporting  to  be 
authenticated  under  the  seal  of  the  Minister  of  Agricul- 
ture (s)  are  receivable  in  proof  as  such  unless  the  con- 
trary is  shown;  and  a  certificate  signed  by  the  Minister 

(&)  R.  S.  C.  1883,  Ord.  LXI.  r.  7. 

(0  S.  137  (2).  O)  S.  138. 

(»)  S.  139.  (o)  S.  143. 

(p)  S.  144.  (?)  S.  49. 

(r)  8.  10,  and  see  S.  L.  Act,  1925,  e.  116. 

(«)  Board  of  Agriculture  Act,  1889,  8.   7. 
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of    Agriculture    or    a    member    of     that     Ministry,    that    chap.  VIII. 

an    instrument   so   purporting   to    be    made   or   issued    is 

so   made   or   issued,   is   conclusive   evidence   of   the    fact; 

or   in    the    case   of   awards    of   enfranchisement   made    in 

respect  of  copyholds  held  of  a  Crown  manor,  a  certificate 

signed  by  the  keeper  of  land  revenue  records  and  enrolments 

is  admissible  as  evidence  of  the  facts  stated  therein;  and  a 

copy  of  a  memorial  of  a  deed  of  enfranchisement  of  such 

land,  which  is  required  to  be  enrolled  under  that  Act  by  the 

keeper,  is,  if  signed  and  sealed  by  him,  evidence  of  the  deed, 

instrument,  or  facts  referred  to  in  such  memorial  (£). 

Office  copies  of  orders  in  Lunacy,  purporting  to  be  signed  Orders  in 
by  a  master,  and  »sealed  or  stamped  with  the  seal  of  his  offioe 
are  evidence  for  all  purposes  of  such  orders  (u}. 

Under  the  L.  E.  Act,  1925,  a.  113  (a?),  office  copies  of  Under  Land 
and  extracts  from  the  register  and  of  and  from  documents  Act,  1925.  n 
and  plans  filed  in  the  registry  are  made  admissible  in 
evidence  in  all  actions  and  matters  and  between  all  persons 
or  parties  jto  the  same  extent  as  the  originals  would  be 
admissible,  but  any  person  suffering  loss  by  reason  of  the 
inaccuracy  of  any  such  copy  or  extract  is  to  be  entitled  to  be 
indemnified  under  the  Act,  and  no  solicitor,  trustee,  or  other 
person  in  a  fiduciary  position  is  to  be  answerable  in  respect 
of  any  lose  occasioned  by  relying  on  any  such  copy  or 
extract . 

By  the  Public  Record  Office  Act,  1838  (y),  the  records-  Certified 
of  the  Courts  of  Chancery,  Exchequer,  Queen's  Bench,  and  pu^Uc0 
Common  Pleas',  are  committed  to  the  custody  of  the  Master  records, 
of  the  Rolls;  and  by  ss.  12  and  13,  certified  copies  of  such 
records'  under  the  seal  of  the  Record  Office  are  made  evidence 
in  all  Courts  of  justice  and  before  either  House  of  Parlia- 
ment,   without    further    proof,    in    every    case    in    which 
the  original  record  would  have  been  receivable  as  evidence. 

CO  Copyhold    Act,   1894,   s.    71.   which    replaces   ss.    47,   49    of   the 
Copyhold  Act,  1858.     See  9  &  10  Geo.  5,  c.  91,  s.  1  (1). 
00  Lunacy  Act,  1890,  a.  144. 

O)  Taking  the  place  of  ss.  16  and  17  of  L.  T.  Act,  1897. 
(y)  1   &  2  Viet.  c.  94. 
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Chap.  VIII. 
Sect.  6. 

Notarial  acts 
by  Consular 
A  gen  to. 


Examined  or 
certified 
copies  under 
the  Evidence 
Act,  1851, 
«.  14. 


Parochial 
registers. 


British  Diplomatic  and  Consular  Agents  abroad  are,  by 
the  Commiseioners  for  Oaths  Acts,  1889  to  1891,  empowered 
to  do  notarial  acts;  and  any  document,  impressed  or  sub- 
scribed ;with  the  seal  or  signature  of  any  such  agent,  in 
testimony  of  such  notarial  act  having  been  done  by  or  before 
him,  is  sufficient  evidence  without  proof  of  the  seal  or 
signature  (z). 

By  the  Evidence  Act,  1851  (a),  it  is  enacted  that  "  when- 
ever any  book  or  other  document  is  of  such  a  public  nature 
as  to  be  admissible  in  evidence  on  its  mere  production  from 
the  proper  custody,  and  no  statute  exists  which  renders  its 
contents  provable  by  means  of  a  copy,  any  copy  thereof  or 
extract  itherefrom  shall  be  admissible  in  evidence  in  any 
Court  of  justice,  or  before  any  person  now  or  hereafter 
having  by  Law  or  by  consent  of  parties,  authority  to  hear, 
receive  and  examine  evidence,  provided  it  be  proved  to  be  an 
examined  copy  or  extract,  or  provided  it  purport  to  be  signed 
and  certified  as  a  true  copy  or  extract  by  the  officer  to  whose 
custody  the  original  is  entrusted;  "  and  such  copies  or 
extracts  are  to  be  furnished  on  request  at  a  charge  not 
exceeding  fourpence  per  folio  of  ninety  words. 

Extracts  from  parochial  registers,  purporting  to  be  signed 
and  certified  by  the  rector,  incumbent  or  even  curate, 
have  been  admitted  in  evidence  without  verification  of  his 
signature  or  proof  of  his  being  the  proper  custodian  of  the 
registers  (6) ;  and  an  extract  from  a  register  of  births,  pur- 
porting to  be  signed  by  a  Deputy  Superintendent  Registrar, 
as  the  person  having  custody  of  the  register,  is  admissible  in 
evidence  on  mere  production  (c) . 

(z)  E.  S.  C.  1883,  Ord.  XXXVIII.  r.  6,  and  notes  thereto  in  Ann. 
Pr.;  and  see  Cooper  v.  Moon,  (1884)  W.  N.  p.  78;  Brettlebankv.  Smith, 
(1884)  32  W.  E.  675;  50  L.  T.  491. 

(o)  8.  14.  This  rule  does  not  apply  to  the  Bank  of  England,  so  ta 
to  compel  it  to  depart  from  its  practice  in  reference  to  proof  of  death; 
see  Prosser  v.  Bank  of  England,  (1872)  13  Eq.  611;  41  L.  J.  Ch.  327; 
and  for  a  similar  reason  does  not,  strictly  speaking,  bind  a  purchaser. 

(6)  Re  Neddy  Hall's  Estate,  (1853)  17  Jur.  29;  22  L.  J.  Ch.  177; 
incorrectly  reported  in  (1852)  2  D.  M.  &  G.  748;  flee  Re  Porter's  Trust, 
(1856)  2  Jar.  N.  S.  349;  25  L.  J.  Ch.  482,  688;  Miller  v.  Wheatley, 
(1890)  25  L.  E.  Ir.  144. 

(o)  Reg.   v.  Weaver,  (1874)  L.  E.  2  C.  C.  85;  43  L.  J.  3f.  C.  13. 
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Sect.  174  of  the  Supreme  Court  of  Judicature  (C'onsoli-    chap.  VIII. 
dation)  Act,  1925,  provides  that  in  the  principal  probate       Seot'  6< 
register  and  in  every  district  probate  register,  there  shall  Probates  and 
be  used  such  seal  as  the  president  of  the  Probate  Division  administra- 
may  direct,  and  that  all  probates-,,  letters  of  administration,  tlon' 
orders  and  other  instruments  and  copies  thereof,  and  all 
exemplifications  purporting  to  be  sealed  with  any  such  seal 
shall  be  received   in    evidence  in   all  parts  of  the  United 
Kingdom  without  further  proof.     By  s.  155  of  the  same 
Act  probate  or  administration  in  respect  of  the  real  estate 
of  a  deceased  person  may  be  granted  either  separately  or 
together,  with  probate  or  administration  of    his    personal 
estate,  and  may  be  granted  in  respect  of  real  estate  only 
where  there  is  no  personal  estate. 

Part  II.  of  the  Fifth  Schedule  to  the  Act  sets  out  pro- 
visions to  have  effect  in  relation: to  proceedings  for  proving 
in  solemn  form  a  will  affecting  real  estate,  or  for  revoking 
probate;  such  provisions  are  to  apply  in  the  case  of  persons 
dying  before  the  commencement  of  the  Act. 

Whether  or  not  probate  of  a  will  in  a  colony  is  sufficient 
evidence  may  depend  on  the  constituted  jurisdiction  of  the 
•Court  which  granted  such  probate  (d} .  But  under  the 
Colonial  Probate  Act,  1892,  provision  is  made  for  the 
recognition  in  the  United  Kingdom  of  probates  and  letters 
•of  administration  granted  in  British  possessions,  and  by  a 
British  Court  in  a  foreign  country,  and  a  copy  of  such 
probate  or  letters  of  administration  deposited  with  and 
sealed  by  a  Court  of  'Probate  in  the  United  Kingdom  is; 
to  have  the  same  force  and  effect  as  if  granted  by  that 
•Court  (a) . 

(d)  Re   Tootal's  Trusts,  (1883)  23  Ch.   D.  532;   52  L.  J.   Ch.  664; 
Re   Vallance,  (1883)  24  Ch.  D.  177;  52  L.  J.  Ch.   791.     For  the  pur- 
poses of  the  usual  preliminary  judgment  in  a  partition  action,  letters 
testimonial  of  the  Superior  Court  of  Victoria  have  been  held  sufficient: 
Waite  v.  Bingley,  (1882)  21  Ch.  D.  674;  51  L.  J.  Ch.  651. 

(e)  S.  2.     For  a  list  of  Orders  in  Council  applying  the  provisions  of 
this  Act  to  various  British  possessions,  see  I/.  R.  Digest  of  Cases,  under 
heading    ''Probate."    And  see  In  the  goods  of  Smith,   1904,  P.   114; 
73  L.  J.  P.  28. 
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Chap.  VIII.        Where  the  possession  has  been  consistent  with  the  primd 

'          "facie  title,  presumption  may  supply  deficiencies  in  proof  of 

Deficiencies      tiie  existence  or  due  execution  of  material  instruments  ff): 

in  proof  of 

documents.  the  principle  in  the  case  of  deeds  (which,  in  general,  seems 
Presumption  equally  applicable  to  other  instruments  operating  inter 
vivos)  being,  that  where  there  has  been  long  enjoyment  of 
any  right  which  could  have  had  no  lawful  origin  except  by 
deed,  there  in  favour  of  such  enjoyment  all  necessary  deeds 
may  be  presumed,  if  there  be  nothing  to  negative  such; 
Presumption  presumption  (</;) .  For  instance,  a  grant  from  the  Crown 
Crown11*  a  of  an  advowson  (excepted  in  a  former  grant  under  general 
words)  has  been  presumed  as  against  a  purchaser,  after  an 
uninterrupted  possession  evidenced  by  title  deeds  for  133 
years  and  three  presentations  (h] ;  and  (it  seems)  a  grant  of 
the  manor  by  the  Crown  from  the  fact  of  the  grantee  of  land 
therein  having  for  a  long  period  held  Courts  and  kept  the 
manor  rolls  (£) ;  a  grant  of  foreshore  has  been  presumed  from 
a  series  of  acts  of  ownership  over  it  by  an  adjoining  pro- 
prietor (fc) ;  a  right  of  support  has  been  presumed  to  have 

(/)  See   Chalmer  v.  Bradley,  (1819)  1  J.  &  W.  at  p.  63. 

(0)  Lyon  \.  Reed,  (1844)  13  M.  &  W.  285,  303;  13  L.  J.  Ex.  377; 
approved  in  Creagh  v.  Blood,  (1845)  3  J.  &  L.  133;  and  see  Monck  v. 
Huskisson,  (1827)  1  Si.  at  p.  285;  4  Euss.  121,  n.;  A.-G.  v.  Fish- 
mongers' Co.,  (1841)  5  M.  &  C.  at  p.  25;  5  Jur.  285;  and  early  cases 
collected  in  Read  \.  Brookman,  (1789)  3  T.  R.  151;  and  see  Delarue  v. 
Church,  (1851)  20  L.  J.  Ch.  183;  15  Jur.  455;  and  A.-G.  v.  Ewelma 
Hospital,  (1853)  17  Beav.  at  p.  390;  22  L.  J.  Ch.  846. 

(A)  Gibson  v.  Clark,  (1819)  1  J.  &  W.  159;  A.-G.  v.  Ewelme  Hos- 
pital, (1853)  17  Beav.  at  p.  390;  22  L.  J.  Ch.  846;  and  see  Re  Alston' » 
Est.,  (1856)  5  W.  R.  189;  28  L.  T.  (0.  S.)  337. 

(f)  Merttens  v.  Hill,  1901,  1  Ch.  842;  70  L.  J.  Ch.  489;  and  see 
A.-G.  v.  Earner,  1913,  2  Ch.  140. 

(A)  Calmady  v.  Rowe,  (1848)  6  C.  B.  861;  Mulholland  v.  Kitten, 
(1875)  9  Ir.  R.  Eq.  471;  A.-G.  v.  Vandeleur,  1907,  A.  C.  369.  As  to 
what  sort  of  ownership  must  be  established  in  order  to  admit  of  this 
presumption  being  drawn,  see  Benest  v.  Pipon,  (1836)  1  Kn.  60.  It 
is  not  necessary  to  prove  acts  of  ownership  on  every  part  of  the  foreshore 
claimed,  the  right  to  the  whole  may  be  presumed  from  acts  of  ownership 
in  various  parts  of  it;  A.-G.  v.  Mayor  of  Portsmouth,  (1876)  25  W.  R. 
559.  Proof  of  ownership  of  a  several  fishery  over  the  foreshore  raises 
the  presumption,  against  the  Crown,  that  the  owner  of  the  fishery  is  the 
owner  of  the  freehold;  A.-G.  v.  Emmerson,  1891,  A.  C.  649;  61  L.  J. 
Q.  B.  79;  and  see  Lord  Fitzhardinge  v.  Puroell,  1908,  2  Ch.  139.  The 
presumption  does  not  so  readily  arise  in  the  case  of  a  Crown  or  public 
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been  properly  acquired  after  nearly  eighty  years  .uninter-    Chap.  VIII. 

rupted   enjoyment  (?) ;    a   confirmatory    or   supplementary    

grant  has  been  presumed,  where  the  original  grant  would 
have  been  void  for  uncertainty  (m) ;  a  reconveyance  of  the  Of  reconvey- 
legal  estate  from  trustees  has  been  presumed,  the  property  estate, 
having  for  110  years  been  dealt  with  without  reference  to. 
its  remaining  outstanding,  though  the  enjoyment  was  con- 
sistent with  the  supposition  of  such  being  the  case  (n) ;  the  Of  lease  by 
fact  of  a  lease  having  been  duly  executed  has  been  held  counterpart! 
sufficiently  proved  by  the  production  of  the  counterpart  (o) ;  of  copyhold 
so  a  surrender   of  copyholds  will   generally,    after    long  9urrender- 
uninterrupted  possession  consistent  therewith,  be  presumed 
as  between  vendor  and  purchaser  (p) . 

Where  property  was  demised  in  1586  for  2,000  years,  Presumption 
with  a  covenant  to  convey  the  fee,  if  required  by  the  lessees  js  freehold, 
within  seven  years,  it  was  presumed,  from  the  dealings  with 
it,  that  the  property   was  freehold  in     1715;     and    the 

grant,  as  in  the  case  of  a  grant  from  a  private  person.  But  as  against 
a  third  party  it  is  sufficient  to  show  a  possessory  title  without  giving 
evidence  sufficient  to  displace  the  title  of  the  Crown;  nor  is  it  open 
to  the  defendant  in  trespass,  at  the  suit  of  persons  claiming  under  such 
a  title,  to  prove  any  acts  of  ownership  by  the  Crown,  except  such  as  are 
proved  to  have  been  done  with  the  knowledge  of  the  plaintiffs;  Corp. 
of  Hastings  v.  Ivall,  (1874)  19  Eq.  558;  22  W.  E.  724.  As  to  imme- 
morial user  by  fixing  moorings  in  foreshore,  see  A.-G.  v.  Wright,  1897, 
2  Q.  B.  318.  Cf.  Brighton  Corp.  \.  Packham,  72  J.  P.  318. 

(Z)  Clippens  Oil  Co.  v.  Edinburgh  and  Dist.  Water  Trustees,  1904, 
A.  C.  64;  73  L.  J.  P.  C.  32. 

(»»)  Des  Barres  v.  Skey,  (1874)  22  W.  E.  273;  29  L.  T.  592. 

(w)  Hillary  v.  Waller,  (1806)  12  Ves.  239;  and  see  Emery  v.  Grocock, 
(1821)  6  Mad.  54;  Noel  v.  Bewley,  (1829)  3  Si.  103;  England  v. 
Blade,  (1792)  4  T.  E.  682.  See  now,  as  to  outstanding  legal  estates, 
Pt.  H.  of  the  1st  Sched.  to  L.  P.  Act,  1925. 

(o)  Houghton  v.  Kcenig,  (1856)  18  C.  B.  235;  25  L.  J.  C.  P.  218. 
The  counterpart  has  been  allowed  to  be  used  for  the  purpose  of  correct- 
ing the  lease,  where  there  was  clearly  a  clerical  error  in  the  latter; 
Burchell  v.  Clark,  (1876)  2  C.  P.  D.  88;  46  L.  J.  C.  P.  115;  Matthew» 
v.  Smallwood,  1910,  1  Ch.  777,  784.  The  signed  draft  agreement  has 
been  referred  to  where  the  landlord's  and  tenant's  copies  differed. 
Ingleby  v.  Slack,  (1890)  6  T.  L.  E.  284. 

(p~)  Wilson  v.  Allen,  (1820)  1  J.  &  W.  at  p.  614;  and  see  Scriven, 
7th  ed.  115;  and  as  to  when  an  admittance  will  be  implied,  ib.  pp.  138 
—140. 

D. — VOL.   I.  21 


322 


THE  ABSTRACT. 


Chap.  VIII. 
Sect.  6. 

Of  validity 
of  award. 

Of  satisfac- 
tion of  charge. 


Of  surrender 
to  the  use  of 
will. 

Of  enfran- 
chisement. 


Of  mesne 
assignment 
of  terms. 


presumption  was  not  rebutted  by  its  having  been  treated 
as  leasehold  in  documents  subsequent  to  that  date  (q) ;  and 
the  validity  of  an  award  will  not  be  questioned  after  the 
lapse  of  a  long  period  (r);  where  a  memorandum  of  deposit 
by  way  of  equitable  mortgage  by  a  former  owner  is  found 
with  the  title  deeds',  it  will  be  presumed  that  the  charge  has 
been  satisfied  (s) ;  after  forty  years'  possession  of  copyholds 
under  a  will,  a  surrender  to  the  use  of  the  will  was  presumed 
in  an  early  case  (£);  the  enfranchisement  of  copyholds  (before 
1926)  was  presumed  after  an  enjoyment  of  160  years,  even 
against  the  Crown  (w) :  but  the  Court  would  not  readily 
presume  an  enfranchisement  (a?) .  In  general,  it  was  pre- 
sumed that  mesne  assignments  of  attendant  terms  had  been 
regularly  made  (?/) . 


Presumption  Where  rent  has  been  paid  to  the  lord  of  the  manor  in 
freehoidfrom  respect  of  a  parcel  thereof  without  variation  time  out  of 
long  unvaried  mind,  a  grant  of  the  freehold  at  a  quit  rent  ought  to  be 

payment  of  i  7  \       i  ••  •      i  «>• 

rent  to  lord  of  presumed  (zj  ;  the  variation  01  the  rent  is,  however,  sufficient 
manor.  to  rebut  fae  presumption  (0)  . 

Of  land  held        Land  in  Kent  was  presumed  to  be  of  gavelkind  tenure; 

iagayelkind.  . 


descent  by  gavelkind  or  Borough  English,  as  well  as  dower, 
curtesy  and  freebench,  are  abolished. 

Of  the  for-          f^]^&  formalities  of  a  deed  are  readily  presumed.     A  deed 

mahties  ot  •>•,-,.,. 

deeds.  thirty  years  old  and  coming  from  the  proper  custody  proves 

(?)  Jeffreys  v.  Machu,  (1860)  29  Beav.  344;  but  see  Pickett  v. 
Packham,  (1868)  4  Ch.  190;  16  W.  R.  1177. 

(r)  Micklethwait  v.   Vincent,  (1893)  69  L.   T.  57. 

(«)  Nicoll  v.  Chambers,  (1852)  11  C.  B.  996;  21  L.  J.  C.  P.  54; 
Farmer  v.  Turner,  (1899)  15  T.  L.  R.  922. 

(0  Lyford  v.  Coward,  (1683)  1  Vern.  195;  2  Ca.  in  Ch.  150. 

(«)  Roe  v.  Ireland,  (1809)  11  Ea.  280. 

(a:)  Eccl.  Commrs.  v.  Parr,  1894,  2  Q.  B.  420;  63  L.  J.  Q.  B.  784; 
Beighton  v.  J?.,  (1895)  W.  N.  119;  64  L.  J.  Ch.  796;  and  see  Re  Lidiard 
and  Jackson,  (1889)  42  Ch.  D.  254;  58  L.  J.  Ch.  785. 

(y)  Earl  v.  Baxter,  (1799)  2  W.  BI.  1228;  White  v.  Foljambr. 
(1805)  11  Ves.  337,  350.  See  L.  P.  Act,  1925,  Pt.  II.  of  1st  Schcd. 

(2)  Doe  v.  Johnson,  (1819)  Gow,  173;  Foljambe  v.  Smith's  Tadcaster 
Brewery  Co.,  (1904)  73  L.  J.  Oh.  722.  (a)  S.  C. 
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itself  (&);   and  where  the  deed  is  less  than    thirty   .years    Chap.  VIII. 

old,  if  the  attestation  is  in  the  usual  form  and  the  signature  ' 

of  the  party  is  proved,  due  sealing  and  delivery  will  be 
presumed  (c) .  And  as  regards  date,  there  is  a  general 
presumption  that  all  documents  (even  including  a  letter) 
•were  executed  on  the  day  they  bear  date(d).  Alterations 
in  deeds  (differing  from  alterations  in  wills)  are  presumed 
to  have  been  made  before  execution  (e). 

The  House  of  Lords  has  held  that  a  parchment  writing,  Notwith- 
purporting  to  be  the  first  skin  of  an  indenture  consisting  mutilation, 
-originally  of  two  or  more  skins,  and  severed  by  a  sharp 
instrument,  but  which  came  from  the  proper  custody,  was 
properly  received  in  evidence  in  ejectment;   and    that    the 
mutilation  of  a  deed  forms  an  objection  rather  to  the  value 
than  to  the  admissibility   of  the  evidence  (/) .     Livery  of  Livery  of 
seisin  (which  has  now  been  abolished  (g}}  has  been  presumed 
after  twenty  years'  consistent  possession  (/&) .     So,  it  will  be  Of  appoint- 
presumed  that  persons  who  have  executed  an  award  under  jnciosure 
the  general  Inclosure  Act,  were  regularly  appointed  and  took  c  >nums- 
the  necessary  oaths  (i) :  and  generally  that  persons  who  have 
acted  in  an  official  capacity  were  duly  appointed  (fe) . 

As  regards  joint  stock  companies,  persons  dealing  with  Of  observance 
them  are  bound  to  look  at  what  may  be  called  the  "  outside  company.  7 
position  "  of  the  company,  but  not  at  their  "  indoor  manage- 
ment"' (Z).     By  s.  74  of  the  L.  P.  Act,  1925,  in  favour 

(6)  Taylor,   llth  ed.  p.  1244. 
(0)  Taylor,  p.  150. 

(d)  Taylor,  p.  163. 

(e)  Simmons  v.  Rtidall,  (1851)  1  Sim.   N.  S.  115;  Taylor,  p.  160. 
(/)  Roe  d.  Lord  Trimlestown  v.  Kemmis,  (1843)  9  C.  &  F.  at  pp.  773, 

775. 

(<?)  L.  P.  Act,  1925,  s.  51  (1). 

(/*)  Rces  v.  Lloyd,  (1810)  Wight.  123;  and  see  Doe  v.  Gardiner, 
(1852)  12  C.  B.  at  p.  333. 

(0  Casamajor  v.  Strode,  (1832)  5  Si.  87,  98;  (1834)  2  M.  k  K.  706. 

(A)  Taylor,   llth  ed.  p.  165. 

(Z)  County  of  Gloucester  Sank  v.  Rudry  Merthyr  Colliery  Co.,  1895, 
1  Ch.  629,  633;  64  L.  J.  Oh.  451;  Dey  v.  Pullinger  Engineering  Co., 
1921,  1  K.  B.  77,  80;  A.  L.  Underwood,  Ltd.  \.  Bank  of  Liverpool, 
1924,  1  K.  B.  775,  787,  788. 

21(2) 
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CnaP-  vm.  of  a  purchaser,  a  deed  (executed  after  1925)  is  to  be  deemed 
— — —  to  have  been  duly  executed  by  a  corporation  aggregate  if 
its  seal  be  affixed  thereto  in  the  presence  of  and  attested 
by  its  clerk,  secretary  or  other  permanent  officer  or  his 
deputy,  and  a  member  of  the  board  of  directors,  council,  or 
other  governing  body  of  the  corporation,  and  where  a  seal 
purporting  to  be  the  seal  of  a  corporation  has  been  affixed 
to  a  deed,  attested  by  persons  purporting  to  be  persona 
holding  such  offices  as  aforesaid,  the  deed  is  to  be  deemed 
to  have  been  executed  in  accordance  with  the  requirements 
of  this  section,  and  to  have  taken  effect  accordingly. 


Of  deeds 
having  been 
duly  stamped. 


But  not  of 
forms  re- 
quired by 
law  on 
grounds  of 
general 
policy. 


It  will  be  presumed  (in  the  absence  of  special  circum- 
stances (m}}  that  an  instrument  duly  executed  and  which 
is  lost,  was  also  duly  stamped  (ri),  and  that  stamps,  the 
amount  of  which  is  obliterated,  were  of  the  right  amount  (o) . 
But  the  Court  will  not  presume  that  forms  have  been  com- 
plied with,  which  the  legislature,  upon  grounds  of  general 
policy,  has  made  essential  to  the  validity  of  an  instrument; 
as,  for  instance,  the  enrolment  of  the  conveyance  of  an  estate- 
to  trustees  for  a  charity  (p) .  Nor  will  the  Court  presume 
the  surrender  of  a  prior  life  estate  in  order  to  set  up 
a  recovery,  on  the  mere  ground  that,  without  it,  there  would 
have  been  no  valid  tenant  to  the  praecipe  (q) :  nor  from  thfr 
fact  that  a  deed  more  than  thirty  years  old  purported  to 


(j»)  Smith  v.  Henley,  (1844)  1  Ph.  391;  13  L.  J.  Ch.  221;  Blair 
v.  Ormond,  (1847)  1  De  G.  &  S.  428;  Marine  Investment  Co.  v. 
Haviside,  (1872)  L.  E.  5  H.  L.  624;  42  L.  J.  Ch.  173. 

(»)  Hart  v.  H.,  (1841)  1  Ha.  1;  11  L.  J.  N.  S.  Ch.  9,  and  see- 
Hughes  v.  Clark,  (1851)  15  Jur.  430;  17  L.  T.  (O.  S.)  64,  case  of  a 
counterpart  lease;  Closmadeuc  v.  Carrel,  (1856)  18  C.  B.  36;  25  L.  J. 
C.  P.  216;  Taylor,  llth  ed.  147;  and  see  Re  Halifax  Banking  Co.  and 
Wood,  (1888)  79  L.  T.  536,  where  Chitty  and  Vaughan  Williams. 
L.  JJ.,  both  appear  to  have  considered  that  proof  of  stamping  would" 
be  necessary;  but  this  does  not  appear  from  the  cases  of  Bryant  v.  Busk 
and  Moulton  v.  Edmonds,  which  they  professed  to  follow;  see  also- 
Stamp  Act,  1891,  a.  117. 

(o)  Doe  v.  Coombs,  (1842)  6  Jur.  930;  11  L.  J.  Q.  B.  36. 

(p)  Doe  v.  Waterton,  (1819)  3  B.  &  Aid.  149;  Wright  v.  Smythiet, 
(1809)  10  Ea.  409;  Sed  qtt.,  see  statement  of  Lindley,  L.  J.,  in  Haiyh- 
v.  West,  1893,  2  Q.  B.  at  p.  31;  62  L.  J.  Q.  B.  532. 

(0)  Penny  v.  Allen,  (1857)  7  D.  M.  &  G.  409;  3  Jur.  N.  S.  273. 
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be    executed    bv    attorney    that    the    attorney'    was    duly    Chap.  Vlll. 

,,       .      ,  /  x  Sect.  6. 

authorised  (r) . 

It  may  be  stated  as  a  general  rule,  as  between  vendor  General  rule 
and  purchaser,  that  the  purchaser  must  admit,  as  presumlp-  tion  between 
tions,  all  matters  which  the  Judge  would  clearly  direct  the 
jury  to  presume;   but  not  matters  as  to  which  the  Judge 
would  leave  it  to  the  jury  to  pronounce  upon  the  effect 
of  the  evidence '(«) . 

As  to  the  effect  of  recitals  as  evidence  as  between  vendor  As  to  recitals, 
and   purchaser,    gee  L.  P.  'Act,  1925,  s.  45,  sub-ss.    (1)  i^P^Act* 
and  (6),  referred  to  supra,  pp.  311,  312.  1925> 

As  respects  evidence  upon  matters  of  fact  (other  than  Evidence  of 
documentary  facts),  it  may  be  laid  down  as  a  general  rule,  f£*t>  ' 
that  a  purchaser  can  require  evidence  of  all  facts  material  What  facts 
to  the  title  from  the  date  of  its  commencement;  that  is,  of  JJ®  ££$£*** 

Ca>ii  rccjuirc 

all  facts  whose  existence  must  be  either  proved  or  assumed  to  be  proved, 
in  order  to  establish  affirmatively  the  vendor's  title,  e.g.,  the 
heirship  of  a  vendor  who  claims  by  descent;  and  of  all 
facts  the  existence  of  which  must  be  either  proved  or 
assumed  in  order  to  establish  such  title  merely  by  displacing 
the  known  or  presumptive  title  of  others,  e.g.,  the  failure, 
determination,  or  release  of  some  prior  estate  or  incum- 
brance  the  existence  of  which  is  either  known,  or  may  be 
presumed  as  between  vendor  and  purchaser:  so  also,  he  may 
require  a  satisfactory  explanation  of  matters  which  tend 
to  impeach  the  validity  or  sufficiency  of  the  abstracted 
instruments  (£) . 

But    a   purchaser  cannot  compel  the  vendor  to  procure  Negative  evi- 
evidence  for  the  purpose  of  negativing  mere  possibilities  (u) ;   be  required  if 

not  in  ven- 

(>•)  Re  Airey,  1897,  1  Ch.  164;  66  L.  J.  Ch.  152. 

(*)  Emery  v.  Grocock,  (1821)  6  Mad.  54;  Games  v.  Bonnor,  (1885) 
33  W.  E.  64;  54  L.  J.  Ch.  517;  Hillary  v.  Waller,  (1806)  12  Ves.  239, 
270;  see  Baldwin  v.  Peach,  (1835)  1  Y.  &  C.  453,  which,  however,  was 
not  a  case  between  vendor  and  purchaser;  and  see  inf.  pp.  329  et  seq. 

(0  See  Jlobson  v.  Bell,  (1839)  3  Jur.  190;  8  L.  J.  N.  S.  Ch.  241. 

(«)  Re  Ford  and  Hill,  (1879)  10  Ch.  D.  365;  48  L.  J.  Ch.  327; 
lie  C/tafer  and  Randall's  Contract,  1916,  2  Ch.  8. 
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Chap.  VIII. 
Sect.  6. 

dor's  posses- 
sion or  power, 
but  yendor 
must,  if  be 
can,  answer 
all  relevant 
questions. 


But  rendor 
showing  a 
primd  facie 
title  need  not 
answer  mere 
general 
fishing 
questions ; 


though  he  may  require  him  to  answer  to  the  best  of  his 
knowledge  any  question  on  the  subject  relevant  to  the  title 
as  Abstracted,  and  to  furnish  all  evidence  in  his  possession 
or  power;  e.g.,  where  a  power  has  been  created,  and  there 
is  no  trace  of  its  subsequent  execution,  the  purchaser,  though 
he  can  require  the  vendor  and  his  solicitors  to  state  whether 
to  their  knowledge  or  belief  the  power  was  ever  exercised, 
and  may,  perhaps-,  require  the  vendor  to  make  a  statutory 
declaration  upon  the  point,  cannot,  it  is-  conceived,  call  for 
such  a  declaration  by  any  other  person;  nor,  wrhere  the 
title  commences  with  a  conveyance  by  a  person  who  conveys 
as  heir-at-law,  can  the  purchaser  require  any  other  evidence 
of  the  ancestor's  intestacy  than  such  (if  any)  as  is  in  the 
vendor's  {possession  (or) .  So,  where  a  vendor  is  or  has 
been  married,  the  purchaser  should  inquire  whether  any 
settlement  was  executed  on  his  marriage,  and,  if  this  wrere 
the  case,  may  require  to  see  the  settlement  if  in  the  vendor's 
possession  or  power;  but  if  the  vendor  cannot  produce  it  or  a 
copy,  the  purchaser,  it  is  conceived,  must  rest  content  with 
his  assurance  or  statutory  declaration  that  it  did  not  affect 
the  property  in  question;  though,  as  a  matter  of  prudence, 
he  should  make  inquiries  of  the  wife's  family  on  the 
subject  (y). 

The  general  rule  appears  to  be,  that,  where  a  primd  facie 
title  is-  shown,  the  purchaser  cannot  require  evidence,  not 
in  the  vendor's  possession  or  power,  tending  to  negative 
any  matter,  the  existence  of  which  may  not  be  presumed, 
from  the  contents-  or  nature  of  the  abstracted  documents, 
or  according  to  the  ordinary  rules  regarding  presumptions. 
Nor  can  he  require  a  general  explanation  of  circumstances 
•which  he  may  consider  to  be  of  a  doubtful  character,  but 
must  confine  himself  to  questions  directed  to  the  particular 
defect  or  defects  which  he  apprehends.  Thus,  where  a, 
tenant  for  life  exercised  a  power  of  appointment  in  favour 
of  his  eldest  child,  and  the  father  and  child  then  concurred 
in  mortgaging  the  property  (a  transaction  primd  facie  valid 

(*)  Sug.    14th  ed.  439. 

(y)  Sec   Ife  Mnrslt  and  Granrille,  (1883)  24  Ch.  D.  11,  19;  53  L.  J. 
Ch.  8. 
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under  the  authority;  of  M' Queen  v.  Farquhar  (z)),  upon    Chap.  VIII. 

a  suit  for  specific  performance  and  an  examination  of  the  *°  ' 

vendor  upon  interrogatories,  an  interrogatory  as  to  the 
existence  of  an  underhand  agreement  that  the  child  should 
join  in  the  mortgage  was  not  exceipted  to  by  his  counsel, 
and  appears  to  have  been  considered  unobjectionable  by  the 
Court;  but  a  general  interrogatory  as  to  "what  was  his 
motive  or  object  in  making  the  appointment "  was  held 
inadmissible,^). 

Where  an  appointment  had   been   made  under  similar  and  need  not, 
circumstances  in  favour  of  an  eldest  child  who  joined  with  SOM  hP  * 
the  parents  in  mortgaging  the  estate,  and  upon  the  mort-  respect  of  an 
gagee  attempting  a  sale  one  of  the  younger  children  gave  which  has  not 
notice  to    the   purchaser  not  to  complete,  stating  that  the 
appointment  was  a  fraud  upon  the  power,  but  not  alleging 
any  fact  in  support  of  this  assertion,  and  did  not  follow  up 
the  notice  by  any  proceeding,  it  was  held  that  a  good  title 
was  shown,  and  that  the  notice  did  not  oblige  the  vendor  to 
render  any  further  explanations!  (&). 

Where,  however,  at  a  sale  by  auction  by  mortgagees  under 
their  power,  a  person  entitled  to  redeem  made  a  tender 
of  principal  and  interest,  which  was  refused,  and  the  sale 
proceeded,  it  was  held  that  the  purchaser,  who  saw  the 
tender  made  and  refused,  was  bound  to  make  further 
inquiry  (c) . 

And  where  a  will  had  been  executed  in  favour  of  (inter  but  has  under 
alias}  the  medical  man  and  solicitor  of  the  testator,  and  the  cumstances 

heir-at-law  disputed  the  will  and  brought  an  ejectment,  but  been  required 

•  to  Prove  m 

a  verdict  was  given  for  the  defendants,  it  was,  nevertheles8,  Equity  a  will 

0)  (1805)  11  Ves.  467;  and  see  Cockroft  v.  Sutclife,  (1856)  2  Jur. 
N.  S.  323;  25  L.  J.  Ch.  313;  and  compare  Hannah  v.  Hodgson,  (1861) 
30  Beav.  19;  30  L.  J.  Ch.  738. 

(a)  Pearse  v.  P.,  (1846)  1  De  G.  &  S.  12,  16.  and  17;  16  L.  J.  Ch. 
153. 

(6)  Green  v.  Pulsford,  (1839)  2  Beav.  70. 

(c)  JenJcins  v.  Jones,  (1860)  2  Gif.  99;  29  L.  J.  Ch.  493;  and  see 
Selwyn  v.  Garfit,  38  C.  D.  273. 
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Chap.  VIII. 

already  estab- 
lished by  & 

verdict  at 

not  disclose 
itial 


Whether  he 


tive  evidence 


facie  title. 


held  by  Lord  Cottenham,  that  a  purchaser  could  require  the 
devisees  to  file  a  bill  to  establish  the  will  against  the  heir  (d]  . 

It  appears  that  the  purchaser  cannot  require  the  vendor  to 
disclose  confidential  communications  made  by  him  to  his 
solicitors  or  counsel,  or  cases  laid  before  counsel  respecting 
the  property,  at  least  on  points  which  may  in  any  way 
whatever  become  the  subject  of  litigation,  though  in  no  way 
apprehended,  even  where  the  same  were  made  and  prepared 
merely  on  behalf  of  the  vendor,  and  not  during  a  suit  or 
during  a  dispute  or  after  the  threat  of  a  suit  (e). 

Where  the  title  is  derived  through  an  heir  who  took 
possession  upon  the  ground  of  the  assumed  invalidity  of 

his  ancestor's  will,  which  professed  to  deal  with  the  estate, 

.         .  ,         .,, 

a  purchaser   may    require   the   production   of  the  will  or 

evidence  of  its  contents  (/).  So,  on  a  sale  by  a  devisee 
or  party  claiming  under  him,  the  purchaser  may  require  the 
production  of  any  subsequent  will  or  codicil,  ,or  evidence  of 
its  contents  (cf)  .  What  the  rule  may  be  in  cases  where  a 
will  is  known  to  have  existed,  but  there  is  nothing  to  indicate 
that  it  purported  to  affect  the  property  in  question,  seems 
to  be  more  doubtful.  The  purchaser  would,  no  doubt,  be 
entitled  to  see  either  the  original  or  the  best  evidence  of  its 
contents  which  the  vendor  had  the  means  of  supplying  (#);, 
but  if  none  such  could  be  procured,  and,  after  making 
inquiries  on  the  subject,  no  special  grounds  for  supposing  the 
estate  to  be  affected  by  the  will  iwere  found  to  exist, 
the  purchaser,  it  is  conceived,  would  be  obliged  to  take  the 
title  (*). 

(d)  Grove  v.  Bastard,  (1848)  2  Ph.  619;  17  L.  J.  Ch.  351;  but  the 
will   being  established,  Lord  Truro  made  him  pay  costs  in  the  suit  for 
specific  performance;  1  D.  M.  &  G.  69;  and  see  M'Culloch  v.  Gregory, 
(1855)  1  K.  &  J.  286;  24  L.  J.  Ch.  246. 

(e)  Pearse  v.  P.,  (1846)  1  De  G.  &  S.  12;   16  L.  J.  Ch.  153;  and 
see   further  as  to  confidential  communications  ante  litem  motam,  Mac- 
farlan  v.  Salt,  (1872)  14  Eq.  580;  41  L.  J.  Ch.  649. 

(/)  Stephens  v.  Guppy,  (1825)  2  S.  &  S.  439;  6  L.  J.  Ch.  164. 
(0)  See  Howarth  v.  Smith,  (1833)  6  Si.  161. 
(A)  See  Cooper  v.  Emery,  (1844)  1  Hayes,  Conv.  573. 
(»)  See   the  remarks  of  Wigram,  V.-C.,  in  West  v.   Reid,  (1843)  2 
Ha.  at  p.  260;  12  L.  J.  N.  S.  Ch.  245,  249. 
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Where  codicils  are  referred  to,  but  mot  abstracted,  on  the    Chap.  vill. 

Q-— A       ^» 

alleged  ground  that  they  do  not  affect  the  subject-matter  ' 

of  the  contract,  the  purchaser  should  require  them  to  be  9odic.ii8, 

*  described  as 

produced,  to  show  that  such  is  the  case.  immaterial 

should  be 

It  is  the  practice,  where  a  descent  has  occurred  which  ^0  u° 
is  not  recited  in  a  deed  twenty  years  old,  to  require  proof  Tender  bound 
of  the  ancestor's  intestacy  as  respects  the  property  offered  p°00f™f8 
for  sale,  even  though  no  trace  of  a  will  appears  on  the  title,  intestacy. 
How  far  this  could  be  insisted  on  (except  as  respects  evidence 
which  the  vendor  may  have  in  his  own  possession  or  power1) 
is  doubtful.     The  length  of  time  which  may  be  considered 
sufficient  to  render  such  evidence  unimportant  must  depend 
upon  the  state  of  the  particular  title. 

The  unsupported  statutory  declaration  of  the  vendor  as  to  Statutory 
a  matter  of  fact  material  to  the  title,  and  peculiarly  within  vendor  when 
his  own  knowledge,  though  very  often  accepted  in  practice,  insufficieilt- 
is    not   such   evidence  thereof  as  a  purchaser  is  bound  to 
accept  (fc) ;    though  statutory  declarations  by  disinterested 
persons  form  in  many  cases  the  only  evidence  available  to  the 
conveyancer,  and  may  be  sufficient  as  between  vendor  and 
purchaser,  such  declarations  except  in  cases  where  the  general 
rule  is  relaxed  by  reason  of  the  deaths  of  the  declarants,  and 
of  the  declarations  being  in  respect  to  matters  of  pedigree, 
and  .made  by  members  of  the  family,  or  being  against  the 
pecuniary  pr  proprietary  interests  of  the  declarants,  are  not 
evidence  in  hostile  litigation  with  third  parties. 

The  want  of   evidence   of   matters  of  fact  (other  than  Want  of  proof 
documentaryi)  may,  however,  be  supplied  by  presumption;,  facts  may  be 
and  the  rule  laid  down  in  Emery  v.  Grocock  (?),  that  a  supplied  by 

i  •  i  T     i  11    presumption. 

purchaser  is  bound  to  presume  whatever  a  Judge  would 
clearly  direct  a  jury  to  presume,  applies  (it  is  conceived!) 
generally,  (though  not  universally  (m),  to  questions  of 
matters  of  fact  between  vendor  and  purchaser  (n) . 

(/<;)  Sobson  v.  Sell,  (1839)  2  Beav.  17;  8  L.  J.  Ch.  241. 

(Z)  (1821)   6  Mad.  54;  sup.  p.  325. 

(m)  See  Sug.  14th  ed.  399;  and  Games  v.  Bonnor,  (1885)  33  W.  R. 
664;  54  L.  J.  Ch.  517. 

(w)  See  Lapham  v.  Pike,  Rolls,  1831;  cited  in  Atkinson  on  Market- 
able Titles,  397. 
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Chap.  VIII. 
Sect.  6. 

Modern  usage 
as  evidence  of 
what  passed 
under  ancient 
grants. 


Thus,  where,  in  construing  an  ancient  deed,  a  question 
arises  at  to  what  passed  by  the  terms  of  a  particular  grant, 
modern  "usage  and  enjoyment  for  a  number  of  years  ia 
evidence  to  raise  a  presumption  that  the  same  course  was 
adopt€d  from  an  earlier  period;  and  so  to  prove  a  similar 
usage  and  enjoyment  at  the  date  of  the  deed  (o).  Evidence 
of  "user  contrary  to  the  rights  of  the  parties  under  a  deed1 
cannot,  however,  be  accepted  to  vary  the  terms  of  the  deed 
where  it  is  on  the  face  of  it  free  from  ambiguity  (p) . 

Where,  in  1801,  an  allotment  under  an  Inclosure  Act  was 
made  to  A.  in  lieu  of  four  acres  of  common  field  land,  the 
Court,  in  1847,  assumed  in  the  absence  .of  evidence  to  the 
contrary,  that  the  four  acres  formed  part  of  five  acres  and  a 
half  of  common  land  comprised  in  a  deed  dated  in  1784  (q), 
but  the  vendor  was  held  bound  to  mate  inquiries  on  the 
subject,  and  to  produce  the  best  evidence  in  his  power  of  the 
five  acres  and  a  half  having  formed  Jhe  only  commonable 
land  belonging  to  the  allottee  (r). 


Of  identity  of       Where  a  person,  whose  name  and  description  correspond 

individuals.      wfth  those  of  a  person  previously  named  in  the  title,  deals 

with  the  property  in  a  manner  consistent  with  the  supposition 

of  the  two  being  identical,  such  identity  must,  it  is  thought, 


Presumption 
of  identity  of 
parcels. 


(o)  See  Lord  Watcrpark  v.  Fennel!,  (1859)  7  H.  L.  C.  650;  5  Jur. 
X.  S.  1135,  where  the  question  was  as  to  what  was  included  in  the  term 
"village"  in  a  lease  granted  in  1704;  and  see  Duke  of  Beaufort  v. 
Mayor  of  Swansea,  (1849)  3  Ex.  413;  Re  Belfast  Dock  Act,  (1867)  1 
I.  B.  Eq.  128;  Healy  v.  Thome,  (1870)  4  I.  R.  C.  L.  495;  Brew  v. 
Ilaren,  (1877)  11  I.  K.  C.  L.  198;  Bex  v.  Osbourne,  (1803)  4  Ea. 
327;  A.-G.  v.  Forster,  (1805)  10  Ves.  at  p.  338;  Bailiffs,  $c.  of 
Tewkesbury  \.  Bricknell,  (1809)  2  Tann.  120;  Corp.  of  Hastings  v. 
Ivall,  (1874)  19  Eq.  558,  581;  22  W.  E.  724;  Fan  Dieman't  Land 
Co.  v.  Table  Cape  Marine  Board,  1906,  A.  C.  92. 

(p)  N.  E.  R.  Co.  v.  Hastings  (Lord),  1900,  A.  C.  260;  69  L.  J. 
Ch.  516. 

(?)  Major  v.  Ward,  (1847)  5  Ha.  at  p.  604;  12  Jur.  473. 

(r)  8.  C.,  12  Jur.  476.  And  see  Garrard  v.  Tuck,  (1849)  8  O.  B.  at 
p.  248;  18  L.  J.  C.  P.  338.  As  to  identity  of  lands  of  ecclesiastical  and 
collegiate  corporations,  see  Eccl.  Corp.  Act,  1832;  of  enfranchised  copy- 
holds, see  4  &  6  Viet.  o.  35,  B.  21;  and  15  &  16  Vie*,  c.  51,  e.  24; 
both  repealed  by  Copyhold  Act,  1894,  a.  100,  see  provisions  of  that  Act 
generally;  and  ss.  61 — 63;  and  of  lands  charged  with  tithe-commuta- 
tion rent-charge,  sec  Tithe  Act,  1837,  s.  9. 
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in  the  absence  of  any  reasonable  grounds  for  suspicion,  be    Chap.  VIII. 
assumed  by  a  purchaser.     In  Braye  Barony  (s),  it  was  held         ** '   ' 
sufficient  to  identify  A. — described  in  the  ancient  record,  as 
of  B. — with  a  person  named  A.  in  the  pedigree,  to  show 
aliunde  that  the  latter  held  land  in  B. 

Seisin  may  be  presumed  from  the  fact  of  possession  (£),  Of  seisin, 
or  from  facts  which  tend  to  show  that  the  ancestor  or  testator 
acted  as  if  he  were  the  owner  of  the  premises,  e.g.,  the 
production  of  leases  which  he  has  granted  and  which  have 
been  followed  by  .possession  or  payment  of  rent  (u] ;  or  of 
a  grant  of  an  annuity  by  a  person  in  possession,  and  which 
states  that  A.  B.  is  the  legal  owner  of  the  fee(i;);  or  the 
production  of  receipts  for  rent  given  to  .persons  who  are 
proved  aliunde  (e.g.,  by  the  production  of  land  tax  assess- 
ments, entries  in  parochial  rate-books,  &c.),  to  have  been 
in  the  occupation  of  the  premises;  or  by  the  declarations  of 
such  occupiers  that  they  held  of  the  party  in  question.  It 
has  been  suggested  (that  mere  personal  occupation,  though 
sufficient  to  raise  ,a  presumption  of  title  in  ejectment  (as), 
does  not  have  that  effect  as  between  vendor  and  purchaser  (y) . 
In  the  case  of  a  lease  dated  in  1832,  operating  at  Common 
Law,  upon  which  was  the  usual  endorsement  of  livery  of 
seisin,  the  validity  of  the  livery  was  presumed  (z). 

Strips  of  waste  lying  beside  an  ancient  highway  or  a  As  respects 
river  are,  together  with  the  soil  to  the  middle  of  the  way 
or  river,  presumed  to  belong  to  the  owner  of  the  adjoining 
inclosed  lands  (a).     This  presumption,  however,    seems    to 

(«)  Cited  Hub.  on  Ev.  465.  (<)  Taylor,  llth  ed.  469. 

(«)  See  Clarkson  v.  Woodhome,  (1782)  5  T.  E.  412,  «.;  3  Doug. 
189;  White  v.  Lisle,  (1819)  4  Mad.  214;  Welcome  v.  Upton,  (1840)  6 
if.  &  W.  536;  9  L.  J.  X.  S.  Ex.  154;  Foljambe  T.  Smith's  Tadcaster 
Brew.  Co.,  (1904)  73  L.  J.  Ch.  ,722;  Fan  Diemen's  Land  Co.  v. 
Marine  Board  of  Table  Cape,  1906,  A.  O.  92. 

(v)  Doe  v.  Coulthred,  (1837)  7  A.  &  E.  235;  7  L.  J.  X.  S.  Q.  B.  52. 

(a)  Doe  v.  Penjold,  (1838)  8  C.  &  P.  536. 

(y)  Hnb.  on  Ev.  131;  Bulley  v.  B.,  (1874)  9  Ch.  739;  44  L.  J.  Ch. 
79.  But  see  Taylor,  llth  ed.  p.  469. 

(;:)  Eccl.  Commrs.  v.  Treemer,  1893,  1  Ch.  166,  172;  62  L.  J.  Ch.  119. 

(a)  Steel  v.  Pnckett,  (1817)2  Stark.  463;  Simpson  v.  Dendy,  (1860)  8 
C.  B.  X.  S.  433;  affd.  7  Jur.  X.  S.  1058;  Doe  v.  Pcarscy,  (1827)  7  B.  &  C. 
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Chap.  VIII.  arise  only  as  between  such  owner  and  the  lord  of  the  manor, 
___ll_l_  and  does-  not  apply  as  between  parties  deriving  title  through 
different  conveyances  from  a  former  owner  of  both  the 
inclosed  and  waste  land  (b) ;  and,  even  as  against  the  lord 
of  the  manor,  though  it  is  not  essential  that  the  encroach- 
ment should  be  contiguous  to,  or  have  any  direct  com- 
munication with,  the  adjoining  enclosed  lands  (c),  yet  the 
presumption  may  be  rebutted  by  the  circumstance  of  the 
strip  communicating  with  a  common  or  other  large  piece  of 
waste  (d),  or  by  the  fact  that  other  strips,  lying  along  the 
same  highway  but  not  necessarily  adjoining  the  loom  in 
are  held  adversely  to  the  landowner  (/). 


The  presumption,  it  appears,  does  not  arise  where  the 
highway  is-  modem,  as,  e.g.,  where  made  under  the  General 
Inclosure  Act  (ff),  nor  in  the  case  of  land  merely  intended 
to  be  dedicated  as  a  highway  (fe) .  Where  under  earlier 
Inclosure  Acts  allotments  have  been  made  to  the  lord  and 
to  commoners  in  satisfaction  of  former  rights,  and  roads 
set  out,  the  presumption  is  that  the  soil  in  such  roads  passes 
to  the  adjoining  allottees  (i) .  Primd  jade,  the  public  are 
entitled  to  the  highway  between  the  fences,  and  not  to  the 


304,  306;  Micklethwait  v.  Newlay  Bridge  Co.,  (1886)  33  Ch.  D.  133; 
55  L.  T.  336;  and  see  Central  London  Ry.  v.  City  of  London  Land  Tax 
Commrs.,  1911,  2  Ch.  467,  474. 

(6)  White  v.  Hill,  (1844)  6  Q.  B.  487;  14  L.  J.  Q.  B.  79. 

(c)  Earl  of  Lisburn  \.  Davis,  (1866)  L.  R.  1  C.  P.  259;  35  L.  J. 
C.  P.  193;  and  sup.  p.  166. 

(rf)  Grose  v.  West,  (1816)  7  Taun.  39;  Plumbley  v.  Lock,  (1903)  67 
J.  P.  237;  1L.  G.  R.  54. 

(e)  Dendy  v.  Simpson,  (1856)  18  C.  B.  831;  2  Jar.  N.  S.  642,  in  the 
Ex.  Ch.  As  to  the  weight  of  the  evidence  relating  to  other  strips,  see 
Leeke  v.  Portsmouth  Corp.,  (1912)  107  L.  T.  260. 

(/)  Doe  v.  Sampson,  (1847)  4  C.  B.  267;  Taylor,  llth  ed.  p.  125. 

(0)  X.  v.  Hatfield,  (1835)  4  A.  &  E.  156;  Ji.  v.  Edmonton,  (1831) 
1  M.  &  Rob.  24;  E.  v.  Wright,  (1832)  3  B.  &  Ad.  681.  Cf.  Simcox  v. 
Yardley  U.  D.  C.,  (1905)  69  J.  P.  66.  See  as  to  what  evidence  will 
rebut  the  presumption,  Gery  v.  Redman,  (1875)  1  Q.  B.  D.  161;  45 
L.  J.  Q.  B.  267. 

(A)  Leigh  v.  Jack,  (1879)  5  Ex.  D.  264,  273;  49  L.  J.  Ex.  220. 

(0  Haigh  v.  West,  1893,  2  Q.  B.  19;  62  L.  J.  Q.  B.  532;  Neavcrson 
v.  Peterboro  Rur.  Council,  1902,  1  Ch.  557;  71  L.  J.  Ch.  378. 
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metalled    part    only  {&),  but    such   presumption    may     be    Chap.  VIII. 

rebutted  by  the  surrounding  circumstances  (7) ;  the  presump-  

tion  does  not  apply  in  the  case  of  a  public  footpath  (m}  . 
Xor  does  it  apply  in  a  case  where  a  road  and  the  disputed 
pieces  lie  between  hedges  which  have  not  been  planted  as 
a  boundary  but  have  grown  up  naturally  (ri) . 

Accretions  to  riparian  property,  caused  by  the  gradual  Accretions  to 
action  of  the  stream,  follow  in  title  the  adjoining  land  (a). 
Conversely,  land  gradually  encroached  upon  by  water  ceases 
to  belong  to  the  former  owner  (p) ;  and  the  rule  is  the  same 
whether  the  soil  of  the  bed  of  the  river  is  or  is  not  vested 
in  the  riparian  owners  (#) . 

A  ditch  lying  on  one  side  of  a  hedge  or  bank  is  presumed  Boundaries, 
to    .belong    to    the  owner  of  the  hedge  or  bank,  and  the: 
hedge  or  bank  to  the  owner  of  the  enclosure  on  whose  side 


(£)  Jt.  v.  United  Kingdom  El.  Tel.  Co.,  (1862)  31  L.  J.  M.  C.  166; 
Locke  King  v.  Woking  U.  D.  C.,  (1897)  77  L.  T.  790;  62  J.  P.  167. 

(I)  Neeld  v.  Hendon  Urb.  IHst.  Council,  (1899)  81  L.  T.  405;  63 
J.  P.  724;  Belmore  (Countess  of)  v.  Kent  Coal  Co.,  1901,  1  Ch.  873;  70 
L.  J.  Ch.  50;  Harvey  v.  Truro  Rur.  Co.,  1903,  2  Ch.  638;  72  L.  J. 
Ch.  705;  and  see  Copestake  v.  W.  Sussex  C.  C.,  1911,  2  Ch.  331; 
East  v.  Berkshire  C.  C.,  (1911)  106  L.  T.  65. 

(m)  Ford  v.  Harrow  Urb.  Co.,  (1903)  88  L.  T.  394;  67  J.  P.  248. 

(«)  A.-G.   v.  Lindsay-Hogg,  1912,  W.  N.  176. 

(o)  Callis  on  Sewers,  51;  and  Bex  v.  Tarborough,  (1824)  3  B.  &  C. 
91;  affd.  by  H.  L.  5  Bing.  163;  Withers  v.  Purchase,  (1889)  60  L.  T. 
819;  Hindson  v.  Ashby,  1896,  2  Ch.  1;  65  L.  J.  Ch.  515;  Brighton  and 
Hove  General  Gas  Co.  v.  Hove  Bungalows,  Ltd.,  1924,  1  Ch.  372; 
qu.  -whether  the  doctrine  of  accretion  applies  where  the  original  boundary, 
such  as  a  6-ft.  bank,  remains,  and  the  owner  is  not  entitled  to  the  soil 
to  the  middle  of  the  river. 

(p)  Re  Hull  $  Selby  JR.  Co.,  (1839)  5  M.  &  W.  327.  An  exclusive 
right  of  fishery  in  a  stream  is  not  affected  by  its  gradual  deviation,  nor 
docs  the  owner  of  the  land  encroached  upon  acquire  any  right  of  fishery 
by  such  encroachment;  Foster  v.  Wright,  (18781)  4  C.  P.  D.  438;  49  L.  J. 
C.  P.  97.  But  such  a  right  of  fishery  will  not  follow  the  waters  of  a 
river  which  has  not  deviated  merely,  but  has  permanently  altered  its 
channel;  Mayor  of  Carlisle  v.  Graham,  (1869)  L.  E.  4  Ex.  361;  38 
L.  J.  Ex.  226;  and  see  Miller  v.  Little,  (1878)  4  L.  K.  IT.  (302; 
Hindson  v.  Ashby,  sup.  As  to  presumption  of  right  to  use  an  artificial 
watercourse,  see  Batty  v.  Clark,  1902,  1  Oh.  649;  71  L.  J.  Ch.  396. 

(?)  Hindson  v.  Ashby,  1896,  2  Ch.  1;  65  L.  J.  Ch.  515. 
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Chap.  VIII.    the  ditch  is  not(r);   but  where  there  is  a  ditch  oil  bolh 
'      sides  of  a  hedge,  there  is  no  presumption  as  to  the  ownership 


Party  walls. 


Seashore. 


Of  continu- 
ance of  seisin. 


of  the  hedge  (s) .  In  the  case  of  a  dividing  wall,  it  is 
presumed  to  be  built  on  the  properties  of  both  the  adjoining 
owners  (£).  A  conveyance  of  land  described  as  bounded  by 
the  "seashore,"  although  it  does  not  pass  the  land  to  the- 
foreshore  prevents  the  vendor  from  denying  that  such  land 
was  anything  else  than  "seashore"  (w). 

Seisin  being  once  proved,  or  presumed,  will  be  presumed 
to  have  continued  until  the  contrary  is  shown  (a>) . 


Of  intestacy.  In  the  case  of  the  intestacy  of  a  person  dying  between  1897 
and  1926  entitled  to  real  property,  s.  2  of  the  L.  T.  Act, 
1897,  and  in  the  case  of  a  death  after  1925,  Part  I.  of  the 
A.  E.  Act,  1925,  make  it  necessary  to  take  out  letters  of 
administration  before  a  sale  of  the  property. 


Of  official 
Appointments. 


It  will  be  presumed  that  persons  who  have  acted  in  official 
capacities  were  duly  appointed  thereto  (?/),  though  the  state- 
ments of  such  persons  to  that  effect  are  not  of  themselves 
evidence  of  the  fact. 


(r)  V owlet  v.  Miller,  (1810)  3  Taun.  137;  Doe  v.  Pearsey,  (1827)  7 
B.  &  C.  304;  5  L.  J.  O.  S.  Q.  B.  310;  Guy  v.  West,  (1808)  2  Scl. 
N.  P.  1244;  Marshall  v.  Taylor,  1895,  1  Ch.  641;  64  L.  J.  Ch.  416; 
Ilenniker  v.  Howard,  (1904)  90  L.  T.  157;  Taylor,  llth  ed.  p.  126. 

(»)  Guy  v.  West,  sup. 

(f)  Cubitt  v.  Porter,  (1828)  8  B.  &  C.  257;  6  L.  J.  O.  S.  K.  B. 
306;  Watson  v.  Gray,  (1880)  14  Ch.  D.  192;  49  L.  J.  Ch.  243;  Holland 
v.  Wallen,  (1894)  ffO  L.  T.  376;  Taylor,  9th  ed.  113;  Irving  .v. 
Turnbull,  1900,  2  Q.  B.  129;  69  L.  J.  Q.  B.  593.  As  to  party  walls  in 
the  metropolis,  see  London  Building  Act,  1894;  Drury  v.  Army  $  Navy 
Stores,  1896,  2  Q.  B.  271;  65  L.  J.  M.  C.  169;  Re  Stone  and  Hastie, 
1903,  2  K.  B.  463;  72  L.  J.  K.  B.  846.  As  to  notices  under  s.  90,  see 
List  v.  Tharp,  1897,  1  Ch.  260;  66  L.  J.  Ch.  175;  Hobbs  v.  Graver, 
1899,  1  Ch.  11;  68  L.  J.  Ch.  84. 

(«)  Mellor  v.  Walmesley,  1905,  2  Ch.  164. 

(x)  Cockman  v.  Farrer,  (1681)  T.  Jones,  182. 

(y)  See,  as  to  Incloeure  Commissioners,  Casamajor  v.  Strode,  (1832) 
5  Si.  87,  98;  (1833)  2  M.  &  K.  708;  as  to  Churchwardens,  Ganvill  v. 
Vtting,  (1845)  9  Jur.  1081;  as  to  Charity  Trustees,  A.-G.  v.  Dalton, 
(1851)  13  Beav.  141;  20  L.  J.  Ch.  569;  Taylor,  llth  ed.  p.  165. 
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The  statutory  presumption  that  the  person   last   entitled    Chap.  VIII. 
to  land  was  the  purchaser,  and  the  stock  of  descent  under         **  ' 


the  Inheritance  Act,  1833,  may  be  relied  on  by  a  vendor; 

though    he   is>   bound    to   disclose   matters  within  his  own  having  been 

knowledge  which  tend  to  rebut  the  presumption  (2).     But  an^stock*8* 

this  is  a  matter  of  rapidly  diminishing  importance;   since  of  descent. 

(except  in  the  special  cases  mentioned  in  s.  51),  in  the 

case  of  any  death  on  or  after  the  1st  January,  1926,  the 

rules  of  descent  existing  prior  to  that  time  are  abolished 

by  ».  45  of  the  Administration  of  Estates  Act,  1925. 

It  is  a  general  presumption  of  Law,  that  a  child  born  in  Presumption 
wedlock,  even  a  day  after  the  marriage  (a),  is  the  child  of  pedigree—  of 
the  husband:   and  this,  though  the  parties  have  separated  legitimacy  of 
by  voluntary  agreement  (6),  and    the    wife    is    living    in  wedlock. 
adultery  (c).     But  the  presumption  does  not  arise  in  the 
case  of  a  child  born  after  an  interval,  exceeding  the  usual 
period  of  gestation,  since  the  date  of  a  divorce  a  mefisd 
et  thoro  (d).     'The  old  rule  of  the  'Ecclesiastical  Courts,  by 
which  it  was  assumed  that  there  is  no  access  between  husband 
and  wife  during  the  existence  of  a  divorce  a  mensd  et  thoro 
applies  to  a  modern  separation  order,  including  an  order 
for  separation  made  by  a  magistrate  under  the  Summary 

Jurisdiction     (Married     Women)     Act,     1895  (e}.       The  How 

j-  •     £  £  i     •*•  /    u        *u 

ordinary  presumption  in  favour  of  legitimacy   (where  the 

parents  are  not  judicially  separated),  is  not  to  be  rebutted 
by  circumstances  which  create  only  doubt  and  suspicion; 
but  it  may  be  removed  by  proper  and  sufficient  evidence, 
showing  that  the  husband  was,  1st,  incompetent;  '2ndly, 

(z)  Darling  v.  Claydon,  (1S63)  1  H.  &  M.  402. 

(a)  See  Co.  Litt.  244  a. 

(ft)  Parish  'of  St.  George  v.  St.  Margaret,  (1706)  1  Salk.  123; 
Taylor,  244  a. 

(e)  Bury  v.  Phillpot,  (1834)  2  M.  &  K.  34&;  3  L.  J.  N.  S.  Ch.  119; 
Morris  v.  Davies,  (1837)  5  O.  &  F.  163;  1  Jur.  911;  Hargrove  v.  //., 
(1846)  9  Beav.  555;  15  L.  J.  Ch.  280;  S.  v.  The  Inhabitants  of 
Mansfield,  (1841)  1  ,Q.  B.  444;  10  L.  J.  N.  S.  Q.  B.  188;  Gordon  v. 
G.  and  Granville  Gordon,  1903,  P.  141;  72  L.  J.  P.  33. 

(rf)  Parish  of  St.  George  v.  St.  Margaret,  sup.  ;  Hetherington  v. 
//.,  (1887)  12  P.  D.  112;  56  L.  J.  P.  D.  &  A.  78;  consider  Evans 
v.  E.,  1904,  P.  274. 

(e)  Andrews  v.  A.,  1924,  P.  255. 
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Chap.  VIII. 
Sect.  6. 


Declaration 
of  husband 
and  wife, 
how  far 
admissible. 


entirely  absent  at  the  period  during  which  the  child  must 
in  the  course  of  nature  have  been  begotten;  or  3rdly,  only 
present  under  such  circumstances  as  afford  clear  and  satis- 
factory proof  that  there  was  no  sexual  intercourse  (/);  the 
evidence  in  the  last  two  cases  being  given  by  persons  other 
than  the  husband  and  wife  (g}.  It  seems  that  where  the 
interview  between  the  husband  and  wife  has  not  been  such 
as-  to  raise  an  irresistible  presumption  of  the  fact  of 
sexual  intercourse,  the  subsequent  conduct  of  the  parties  may 
be  referred  to  for  the  purpose  of  establishing  the  fact  of 
non-intercourse;  e.g.,  the  circumstance  that  the  wife  who  was 
living  in  adultery  concealed  the  birth  of  the  child,  that  the 
husband  acted  up  to  his  death  as  if  no  such  child  were  in 
existence,  and  that  the  adulterer  aided  in  concealing  the  birth 
and  subsequently  reared  and  educated  the  child  and  left  it 
all  his  property  by  his  will  (ft). 

The  evidence  and  declarations  of  the  husband  and  wife 
are  inadmissible  for  the  purpose  of  establishing  the  fact  of 
non-intercourse  after  marriage  (i) ;  and  the  rule  is  the  same 
whether  the  evidence  is  tendered  in  proceedings  for  divorce 
brought  by  one  of  the  parties  to  the  marriage,  or  in  pro- 
ceedings directly  raising  the  question  of  a  child's  legiti- 


(/)  Lord  'Langdale  in  Hargrove  v.  H.,  tup.;  Aylesford  Peerage, 
(1885)  11  A.  C.  1.  («7)  Russell  v.  R.,  1924,  A.  C.  687,  706. 

(A)  Morris  v.  Lavie*,  (1837)  5  C.  &  F.  163;  1  Jur.  911;  Sayeand  Sele 
Barony,  (1848)  1  H.  L.  C.  507;  and  see  Bury  v.  Phillpot,  (1834)  2 
M.  &  K.  349;  3  L.  J.  N.  S.  Ch.  119;  Clarke  v.  Maynard,  (1822)  6  Mad. 
364;  Re  Sinclay,  (1853)  17  Beav.  523;  Legge  v.  Edmonds,  (1856)  25 
L.  J.  Ch.  125;  4  W.  R.  71;  Plowes  v.  Bossey,  (1862)  2  Dr.  &  S.  145; 
Bosvile  v.  A.-G.,  (1887)  12  P.  D.  177;  Burnaby  v.  Baillie,  (1889)  42 
Ch.  D.  282;  58  L.  J.  Ch.  842.  And  see  on  the  general  subject,  Banbury 
Peerage  ease,  (1811)  1  S.  &  S.  153;  Morris  v.  Davies,  (1837)  £ 
C.  &  F.  163;  1  Jur.  911;  Hub.  on  Ev.  p.  393  et  seq.;  Saye  and  Sele 
Barony,  tup.;  Hawes  v.  Draeger,  (1883)  23  Ch.  D.  173;  52  L.  J.  Ch. 
449. 

(t)  See  Hub.  on  Ev.  382,  383;  Taylor,  llth  ed.  649;  and  see  5  Cl. 
k  F.  221;  S.  v.  Sourton,  (1836)  5  A.  &  E.  180;  5  L.  J.  N.  S.  M.  C. 
100;  Atchley  v.  Sprigg,  (1864)  33  L.  J.  Ch.  345;  12  W.  R.  364;  and 
see  Patchett  v.  Holgate,  (1851)  15  Jur.  308;  16  L.  T.  (0.  S.)  297; 
also  Hargrove  v.  H.,  (1846)  2  C.  &  K.  701.  But  the  rule  does  not 
render  inadmissible  letters  or  other  documents  in  which  euch  declarations 
are  contained;  Ayletford  Peerage,  (1886)  11  A.  C.  1. 
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macy  (fc) .     The  evidence  of  the  husband  is  admissible,  how-     Chap.  VIII. 
ever,  to  show  that  he  did  not  have  connexion  with  his  wife  t-  6' 

before  marriage  (Z) . 

Where  evidence  of  marriage  cannot  be  procured,  the  Presumption 
deficiency  may  be  supplied  by  presumptions,  arising  either 
from  cohabitation  preceded  by  the  usual  preliminaries  of 
marriage,  or  by  the  conduct  and  behaviour  of  the  parties 
during  cohabitation,  and  by  the  general  reputation  of  the 
fact  of  marriage  (m).  Thus,  in  the  cases  of  the  Roscommon 
Earldom  and  Stafford  Barony  (n),  the  execution  of  marriage 
articles,  and  the  grant  of  a  Royal  licence  to  the  intended 
husband  to  marry  his  brother's  widow,  were  respectively 
admitted  as  raising  a  presumption  that  the  subsequent  co- 
habitations had  been  preceded  by  marriage.  In  the  case 
of  the  Saye  and  Sele  Barony  (0),  the  fact  of  the  cohabiting 
parties  having  visited  with  families  of  respectability  was 
successfully  relied  on  as  raising  a  presumption  of  marriage: 
in  Lord  Ochiltrees  case  (p),  the  baptism  of  a  child  as  if 
legitimate  was  held  to  raise  a  like  presumption.  But  where, 
as  in  Scotland,  mere  consent  will  constitute  marriage, 
cohabitation,  if  in  the  beginning  illicit,  will  continue  to 
bear  that  character,  unless  it  be  clearly  changed  by  the 
parties  (q} .  And  in  the  Shrewsbury  Peerage  case  (r],  where 
it  .was  necessary  to  prove  a  marriage  between  W.  T.  and 
M.  D.,  and,  in  the  absence  of  a  certificate,  the  will  of 
M.  D.'s  uncle  was  produced  in  these  words,  "All  this  I 
give  to  my  nephew  W.  T.,"  the  production  of  the  Act 
boojk  from  Doctors'  Commons  granting  administration  to 

(/t)  Russell  v.  R.,  1924,  A.  O.  687,  701. 

(0  Poulett  Peerage,  1903,  A.  O.  395;  72  L.  J.  K.  B.  924. 

On)  Re  Nixon,  (1856)  2  Jur.  N.  S.  970;  Re  Duvall,  (1892)  36 
Sol.  J.  398;  Re  ShepJiard,  1904,  1  ,Ch.  456;  73  L.  J.  Ch.  401;  Taylor, 
llth  ed.  pp.  166  and  398.  This  rule  is  not  applied  in  prosecutions  for 
bigamy,  it  being  necessary  in  such  cases  that  the  first  marriage  should 
be  strictly  proved;  Taylor,  167. 

(n)  Cited,  Hub.  on  Ev.  p.  257;  and  see,  in  ejectment,  Doe  v.  Graze- 
brook,  (1843)  4  .Q.  B.  406. 

(o)  Cited,  Hub.  on  Ev.  p.  247. 

(p)  Hub.   on  Ev.  249. 

(?)  Lapsley  v.  Grierson,  (1848)  1  H.  L.  C.  498,  506. 

(r)  (1858)  7  H.  L.  C.  1. 
D. — VOL.  I.  #2 
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Chap.  VIII.  "  W.  T.,  nephew,  minor,  and  legatee,"  was  held  sufficient 
Sect*  g>  to  raise  a  presumption  of  marriage  between  W.  T.  and 
M.  D.  Where  an  intestate  was  alleged  to  be  illegitimate,  an 
extract  from  a  certificate  in  the  Scotch  form  of  his  brother's 
marriage  containing  a  full  description  of  the  parents  was 
held  fiufficient  evidence  of  legitimacy  for  the  purpose  of 
granting  letters  of  administration  (s). 

Decisions,  on  such  points,  in  Peerage  claims,  are  of  higher 
authority  between  vendor  and  purchaser  than  similar 
decisions,  even  by  the  House  of  Lords,  in  adverse  claims  to 
property;  inasmuch  as,  the  claimant  of  a  Peerage,  like  a 
vendor,  is  required  to  show  not  merely  a  better  title  relatively 
to  some  other,  but  to  show  that  the  title  is  absolutely  and 
exclusively  in  himself  (£). 


Presumption 
as  to  validity 
of  marriage, 
ihefactum 
being  proved. 


The  mere  factum  of  marriage  being  proved,  the  Law 
raises  every  possible  presumption  in  favour  of  the  existence 
of  circumstances  essential  to  its  validity  (w).  But  the  Court 
will  not  presume  a  marriage  according  to  the  lex  loci  between 
persons  living  in  the  midst  of  an  uncivilised  community, 
unless  first  satisfied  with  the  evidence  as  to  the  laws  and 
customs  of  the  natives  in  that  respect  (x] .  Such  a  marriage 
must  be  formed  on  the  basis  of  marriages  recognised 
throughout  Christendom,  and  be  in  essence  the  voluntary 
union  for  life  of  one  man  and  one  woman  to  the  exclusion 
of  all  others  (y). 

(«)  Wigley  v.  Solicitor  to  the  Treasury,  1902,  P.  233;    71   L.  J.  P. 
115;  and  see  R.  v.  Lindsay,  (1902)  66  J.  P.  505. 
(0  See  Hub.  on  Ev.  63. 
(«)  Piers  v.  P.,  (1849)  2  H.  L.  C.  331;  13  Jur.  569;  Dumoncel  v.  D., 

(1852)  13  Ir.  Eq.   R.  at  p.  97;    Harrison  v.    Corp.   of  Southampton, 

(1853)  4  D.  M.  &  G.   137;  22  L.  J.   Ch.   722;  Taylor,  9th  ed.   149; 
De  Thoren  v.  A.-G.,  (1876)  1  A.  O.  686;  3  Rett.  (H.  L.)  28;  Sastry  v. 
Sembecutty,  (1881)  6  'A.  C.  364;  50  L.  J.  P.  C.  28;  ReShephard,  1904, 
1   Ch.  456;  73  L.  J.  Ch.  401;  Be  Birch,  (1853)  17  Beav.  358;  R.  v. 
St.   Mary  Magdalen1,  (1853)  2  E.  &  B.  809;  23  L.  J.  M.  C.  1;  Taylor, 
llth  ed.  p.  166. 

(*)  Armitage  v.  A.,  (1866)  3  Eq.  343;  Re  Bethell,  (1888)  38  C*.  D. 
220;  Brinkley  v.  A.-G.,  (1800)  15  P.  D.  76;  and  see  further  on  this 
subject,  and  as  to  marriages  entitled  to  the  privilege  of  necessity,  Ruding 
v.  Smith,  (1821)  2  Hag.  Consist.  371;  Eversley  on  Domestic  Rela- 
tions, 4th  ed.  p.  4. 

(y)  Re  Bethell,  sup. ;  Eversley,  pp.  75  and  457. 
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By  the  Legitimacy  Declaration  Act,  1858  (2),  any  natural    Chap.  vill. 
torn  subject  of  the  King,  or  any  person  whose  right  to  be 


deemed  a  natural  born  subject  depends  wholly  or  in  part  As  to  the 

.   .  .  ,  .  .  ,     .          Legitimacy 

.on  his  legitimacy  or  on  the  validity  ol  a  marriage,  being  Declaration 

•domiciled  in  England,  or  claiming  any  real  or  personal  '  lf 
estate  in  England,  may  petition  the  Probate  Division  of  the 
High  Court  for  a  decree  declaring  that  he  is  the  legitimate 
child  of  his  parents;  or  that  the  marriage  of  his  father 
and  mother  or  of  his  grandfather  and  grandmother  was  a 
valid  marriage;  or  that  his  own  marriage  was  or  is  valid; 
.and  power  is  given  to  the  Court  to  determine  the  question  of 
legitimacy,  or  of  the  validity  of  any  such  marriage;  but  its 
•decree  is  not  to  prejudice  the  rights  of  persons  who  are  not 
•cited,  or  to  have  a  valid  effect  if  obtained  by  fraud  or 
-collusion. 

The  Legitimacy  Act,  1926,  enables  a  person  to  become 
legitimated  by  the  subsequent  marriage  of  his  parents;  and 
by  s.  2,  a  person  claiming  that  he  or  his  parent  or  any 
remoter  .ancestor  became  or  has  become  legitimated,  may 
(whether  domiciled  in  England  or  elsewhere,  and  whether 
A  natural  born  British  subject  or  not)  present  a  petition 
under  the  Legitimacy  Declaration  Act,  1858,  and  that  Act, 
-subject  to  ,any  necessary  modifications  prescribed  by  rules 
of  Court,  is  to  apply  accordingly. 

As    between    vendor  and  purchaser,  no  presumption  of  Presumption 
•death  arises  from  the  mere  fact  of  a  person  having  been 


unheard  of  for  seven  years  (a)  ;  nor  can  any  precise  period  vendor  and 
be  fixed  which  will  raise  such  a  presumption  ;  but  every  case 
must  depend  upon  its  own  particular  circumstances.  For 
instance,  in  a  case  like  that  of  the  President  steam  vessel, 
never  heard  of  after  setting  out  to  cross  the  Atlantic,  at  the 
•end  of  seven  'years  the  death  of  all  parties  on  board  might 

(z)  See  Ann.  Pr.  E.  S.  C.  1883,  ,Ord.  XXXVII.  rr.  35—38;  West  v. 
JSackville,  1903,  2  Ch.  378;  72  L.  J.  Ch.  649;  see  also  Evans  v.  E,, 
1904,  P.  274. 

(a)  Hub.  on  Ev.  178.  As  to  evidence  of  sufficient  inquiry,  see  Doe  v. 
Andrews,  (1850)  15  Q.  B.  756.  As  to  the  presumption  of  death  after 
seven  years  in  Scotland,  see  the  Presumption  of  Life  (Scotland)  Act, 
1891,  ss.  1,  7. 

22(2) 
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Sect.  6. 


Chap.  VIII.  probably,  even  as  between  vendor  and  purchaser,  be  pre- 
sumed (&) ;  while  a  very  much  longer  period  might  be 
necessary  between  vendor  and  purchaser  in  the  case  of  a 
vessel  supposed  to  have  been  lost  in  navigating  an  ocqan,. 
thickly  studded  with  islands,  like  parts  of  the  Pacific. 


as  between 
adverse 
claimants  to 
property. 


There  have  been  many  decisions  upon  the  above  point  as 
between  adverse  claimants  to  property:  for  instance,  the 
absence  beyond  seas  of  a  mortgagor  for  thirty  years  without 
being  heard  of,  was  held  sufficient  to  entitle  the  heir  to 
redeem  (c).  Between  parties  claiming  under  a  will,  the 
death  of  the  legatee  has  been  presumed  from  absence  in 
America  without  tidings  or  reply  made  to  advertisements- 
for  twenty-two  years  (d}\  in  Cuthbert  v.  Furrier  (e},  where 
a  fund  was  set  apart  to  answer  an  annuity  to  a  native  woman 
in  India,  of  whom  nothing  had  been  heard  since  1815,  Lord 
Cottenham,  in  1837,  ordered  payment  of  the  principal  to- 
the  party  entitled  subject  to  the  annuity,  without  requiring 
any  security  to  refund  (/).  So,  in  Dowley  v.  Win  field  (^), 
(an  administration  suit,)  j:he  death  of  a  legatee  was  presumed 
who,  when  of  the  age  of  seventeen,  had  deserted  his  ship 
at  one  of  the  Sandwich  Islands,  and  had  not  been  heard  of 
for  twelve  years:  and  in  another  case  payment  out  of  Court 
wras  prdered  of  a  sum  of  money  to  the  administrators  of 
a  person  who  had  gone  to  America  and  had  not  been  heard 
of  for  seven  years  (A) .  But  the  Court  will  require  evidence 
of  all  practicable  inquiry  having  been  made  (i] :  and  lias- 
refused  to  act  on  the  common  presumption  (fc)  when  cir- 

(6)  See  Sillick  v.  Sooth,  (1841)  1  Y.  &;  C.  C.  C.  117;  11  L.  J. 
X.  S.  Ch.  41. 

(c)  Hasten  v.  Cookson,  (1734)  2  Eq.  Oa.  Ab.  414,  pi.  14. 

(d)  Rust  v.  Baker,  (1837)  8  Si.  443.  (c)  (1847)   2  Ph.  199. 
(/)  (1847)  2  Ph.  see  p.  200. 

(^)  (1844)  14  Si.  277;  8  Jur.  972;  and  see  Watson  v.  England,  (1844) 
14  Si.  28;  2L.  T.  (0.  S.)  455. 

(A)  Dunsmure  v.  Eoulderson,  (1841)  5  Jur.  958;  and  see  Whitlow  v. 
Dilworth,  (1854)  2  S.  &  G.  35;  2  W.  E.  150;  Re  Webb's  Est.,  (1871) 
5  I.  E.  Eq.  235;  Re  Benjamin,  1902,  1  Ch.  723;  71  L.  J.  Ch.  319. 

(»)  Re  Creed,  (1852)  1  Dr.  235;  see  Re  Ly ford's  Tr.,  (1853)  17 
Jur.  570. 

(*)  It  is  not  the  practice  of  the  Probate  Division  to  presume  death; 
see  Re  Jackson  (.1902)  87  L.  T.  747. 
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cumstances  rendered  it  improbable  that  the  absentee,  if  alive,    Chap.  VIII. 
would  have  communicated  with  his  friends  (I).  J 


The  value  of  the  non-receipt  of  intelligence  of  a  person  Non-receipt 
who  has  gone  abroad,  and  has  not  been  heard  of  for  several  raising  pre*-" 
years,  and  who  cannot  be  presumed  to  have  perished  by  sumption  Of 
some  casualty,  such  as  the  foundering  of  a  vessel  on  which  he 
is  known  to  have  been  a  passenger,  must  depend  upon  the 
special  circumstances  of  each  case;  e.g.,  the  duration  of 
his  absence,  and  whether  it  can  be  satisfactorily  explained 
or  not,  the  nature  of  the  last  communication  received,  and 
whether  the  previous  communications  were  frequent  or  in- 
termittent, the  station  in  life  of  the  missing  person,  and  the 
degree  of  relationship  or  intimacy  subsisting  between  him 
and  the  persons  with  whom  he  was  in  the  habit  of  corre- 
sponding. In  many  cases  the  mere  non-receipt  of  tidings 
for  a  period  of  seven  years  is  wholly  insufficient  to  raise  the 
presumption;  and  in  all  cases  the  evidence  of  those  who  are 
interested  in  proving  the  fact  of  death  must  be  received  with 
hesitation . 

By  the  18  &  19  Charles  II.  (Ruff.  19,  Ch.  II.)  c.  6,  Proof  of  death 
s.  2,  if  a  person  for  whose  life  an  estate  is    granted    goes  °ucf  "* qtu 
abroad,  and  there  is  no  sufficient  evidence  that  he  is  alive, 
the  Judge,  in  any  action  commenced  for  the  recovery  of  the 
lands  by  the  lessors  or  reversioners,  shall  direct  the  jury 
to  give  their  verdict  as  if  the  person  remaining  abroad  were 
dead:    and   by   the   6  Anne,   c.  72  (Ruff.  c.  18),  s.  1,  a  Production  of 

,  , .  ctsttti  que  fie. 

reversioner  or  remainderman  may,  by  proceedings  in 
Chancery,  procure  the  production  of  tenant  for  life  or  cestui 
que  me,(m}. 

As  respects  the  time  of  death,  the  presumption,  in  cases  of  Presumption 
adverse  claims  to  property,  used  to  be  that  the  absentee  died  death, 
at  the  end  of  the  first  seven  years  after  he  was  last  heard  of; 
unless  there  were  special  circumstances  for  raising  a  pre- 

(0  Bowden  v.  Henderson,  (1854)  2  Sm.  &  G.  360;  see  Re  Mileham, 
(1852)  15  Beav.  507;  and  Mullaly  v.  Walsh,  (1872)  6  I.  E.  C.  L.  314. 

(m)  Re  Owen,  (1878)  10  Ch.  D.  166;  48  L.  J.  Ch.  248;  Re  Stevens, 
(1886)  31  Ch.  D.  320;  55  L.  J.  Ch.  433;  Re  Pople,  (1§89)  40  Ch.  D. 
589;  58  L.  J,  Ch.  372;  Seton,  7th  ed.  1714. 
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Chap.  VIII.  sumption,  tantamount  to  proof,  of  death  at  an  earlier 
Ll-!—  period  (w);  the  later  authorities  (o),  however,  in  effect  lay. 
down,  first,  that  though  a  person  who  has  not  been  heard 
of  for  seven  years  is  presumed  to  be  dead,  yet,  in  the  absence- 
of  special  circumstances,  there  is  no  presumption  from  that 
fact  as  to  the  particular  period  at  which  he  died;  secondly,, 
that  a  person,  alive  at  a  certain  period  of  time,  is  to  be 
presumed  to  be  alive  at  the  expiration  of  any  reasonable 
period  tafterwards;  and  thirdly,  that  the  onus  of  proving* 
death  at  any  particular  period  within  the  seven  years  lies 
with  the  party  alleging  death  at  such  particular  period  (pN . 

Rules  upon,  Presumptions,  such  as  the  above,  however,  would  not 
adverse66  necessarily  be  made  as  between  vendor  and  purchaser  (q^ ; 
claimants,  an(j  the  jabove  cases  must  be  considered  as  guides,  rather 

how  far  appli-  .    .  ° 

cable  as  than  as  authorities,  for  the  conveyancer.     The    old    pre- 

vendoTaml       sumption  of  death  from  absence,  is,  owing  to  the  increased 

purchaser.        facilities  of  travelling,  becoming  dailj-  more  untenable  (r\ 

In  one  case,  after  absence  and  silence  for  nineteen  years,  the- 

Court   refused   to  presume   death   when  the  circumstances- 

(«)  Webster  v.  Birchmort,  (1807)  13  Ves.  362;  Re  Ly ford's  Tr.T 
(1853)  17  Jnr.  570;  Sillick  v.  Sooth,  (1841)  1  Y.  &  C.  C.  C.  117; 
Ommaney  v.  Stllwell,  (1856)  23  Beav.  328;  2  Jur.  N.  S.  1085;  Re  Cor- 
bishley's  Tr.,  (1880)  14  Ch.  D.  846;  49  L.  J.  Ch.  266;  Hickman  v, 
Vpsall,  (1876)  4  Ch.  D.  144;  46  L.  J.  Ch.  245;  Dowley  v.  Winfidd, 
(1844)  14  Si.  277;  8  Jur.  972;  Cuthbert  v.  Furrier,  (1847)  2  Ph.  199. 

(o)  Doe  v.  Nepean,  (1833)  5  B.  &  Ad.  86;  Nepean  v.  Doed.  Kniytit, 
(1837)  2  M.  &  W.  894,  912;  Lamb  \.  Orton,  (1859)  6  Jur.  N.  S.  61; 
29  L.  J.  Ch.  286;  Dunn  v.  Snowmen,  (1862)  2  Dr.  &  S.  201;  32 
L.  J.  Ch.  104;  Thomas  \.  T.,  (1864)  2  Dr.  &  S.  298;  Re  Phene's  Tr.T 
(1870)  5  Ch.  139;  39  L.  J.  Ch.  316;  Re  Lewes'  Tr.,  (1871)  6  Ch.  356; 
40  L.  J.  Ch.  602;  Re  Rhodes,  (1887)  36  Ch.  D.  586;  Prudential  An, 
Co.  v.  Edmonds,  (1877)  2  A.  C.  487,  509;  Re  Benjamin,  1902,  1  Ch. 
723;  71  L.  J.  Ch.  319;  Re  Aldwse^,  1905,  2  Ch.  181;  Taylor,  llth  cd. 
192;  and  see  An.  Pr.,  notes  to  R.  S.  C.,  O.  LV.  r.  2  (1). 

(f)  See  Re  Benham's  Tr.,  (1867)  4  Eq.  416,  419;  36  L.  J.  Ch.  502. 
Malins,  V.-C.,  held  the  presumption  to  be  that  death  did  not  take  place 
until  the  expiration  of  the  seven  years;  but  this  decision  was  overruled, 
(see  5  Ch.  141,  n.),  on  the  ground  (now  the  well-settled  rule)  that  the 
time  of  death  is  a  matter  for  affirmative  proof.  See  cases  cited  in  last 
note. 

(7)  See  Sug.  14th  ed.  48;  and  sup.  p.  325. 

(r)  See  Watson  v.  England,  (1844)  14  Si.  28;  2  L.  T.  (0.  S.)  455; 
Hemming  v.  Spiers,  (1847)  15  Si.  550;  11  Jur.  294. 
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rendered  it  improbable  that  the  party,  if  alive,  would  have    Chap.  VIII. 
communicated  with  her  friends  (s) .     ,The  notorious  litiga- 
tion in  respect  to  the  Tichborne  estates  is  suggestive  of  the 
difficulties  which  may  affect  a  title  which  depends  upon  mere 
presumptive  evidence  of  death. 

At   Common    Law   there   was   no   presumption   of   law  Presumption 

.   .          „  ,  .  as  to  sur- 

arismg  irom  age  or  sex  as  to  survivorship  among  persons  vivorship. 
who  perished  by  the  same  casualty;  nor,  on  the  other  hand, 
was  there  any  presumption  that  they  all  died  at  the  same 
moment,  the  question  being  one  merely  of  fact,  depending 
entirely  upon  the  evidence;  and  if  no  .evidence  could  bo 
adduced,  the  matter  was  treated  as  one  incapable  of  being 
determined  (£)•  The  L.  P.  Act,  1925,  however,  pro- 
vides .(M)  that  in  all  cases  where  after  the  commencement 
of  the  Act,  two  or  more  persons  have  died  in  circumstances 
rendering  it  uncertain  which  of  them  survived  the  other 
or  lathers,  such  deaths  shall  (subject  to  any  order  of  the 
Court)  for  all  purposes  affecting  the  title  to  property,  be 
presumed  to  have  occurred  in  order  of  seniority,  and 
accordingly  the  younger  shall  be  deemed  to  have  survived 
the  elder. 

A  person  who  has  not  been  heard  of  for  a  period  which  Presumption 

„,,.  .,  .,  of  failure  of 

raises  the  presumption  or  death,  is  not,  without  evidence,  issue, 
to  be  presumed  to  have  died  without  issue  (#).  Although 
the  failure  of  issue  is  a  negative  fact,  it  is  necessary  to 
establish  facts  raising  a  presumption  of  the  want  of  issue. 
Such  evidence  may  consist  "  either  of  the  testimony  of  living 
witnesses  'having  the  means  of  knowledge  (j/),  the  declara- 
tions of  deceased  relatives,  or  family  reputation  otherwise 

(*)  Bowden  v.  Henderson,  (1854)  2  Sm.  &  G.  360. 

(0  Wing  v.  Angrave,  (I860)  8  H.  L.  O.  183;  30  L.  J.  Ch.  65;  and 
see  Underwood  v.  Wing,  (1855)  4  D.  M.  &  G.  633;  24  L.  J.  Ch.  293: 
Wollaston  v.  Berkeley,  (1876)  2  Ch.  D.  213;  Ommaney  v.  Stilwell,  (1856) 
23  Beav.  328;  28  L.  T.  (0.  S.)  94;  In  the  goods  of  Alston,  1892,  P. 
142;  61  K  J.  P.  92;  In  the  goods  of  Beynon,  1901,  P.  141;  70 
L.  J.  P.  31. 

(«)  S.  184. 

(x)  He  Jackson,  1907,  2  Ch.  354. 

(y)  Hub.  on  Ev.  p.  203;  Hemming  v.  Spiers,  (1847)  15  Si.  550; 
11  Jur.  294;  Hub.  on  Ev.  p.  204. 
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Chap.  VIII.  established,"  and  which  appears  to  extend  to  indirect 
_ '  or  circumstantial  declarations  (2),  and  (in  conveyancing 
practice)  to  include  declarations  or  affidavits  by  persons 
acquainted  with,  although  not  actually  members  of,  the 
family  (o);  "or  of  facts  or  circumstances  irreconcilable 
with,  or  opposed  to,  the  hypothesis  that  there  are  any 
legitimate  descendants  of  the  supposed  ancestor;  "  such  as 
facts  which  tend  to  show  the  celibacy  of  the  party  (6) ;  the 
non-mention  of  issue  in  wills  (c)  and  other  documents  in 
which  issue,  if  existing,  would  naturally  be  noticed ;  and  the 
devolution  of  dignities  or  property  upon  the  assumption  of 
the  want  of  issue;  or  the  grant  of  letters  of  administration 
to  distant  relatives  .(d~) . 

Presumption        Many  cases  have  occurred  in  which  money  has  been  paid 
females  out  of  Court,  the  title  to  which  depended  upon  the  presump- 

having  future  ^.jon  fo^  £ ^^1^  of  advanced  age  were  incapable  of  having 
issue  (e) ;  the  age  of  fifty  appears  to  have  been  the  earliest 
age  at  which  the  Court  in  any  reported  case  has  acted  upon 
this  presumption  (/).  The  practice  of  Sir  Gr.  Jessel,  M.  R., 

(z)  See  cases  on  peerage  claims,  cited  Hub.  on  Ev.  p.  205. 

(a)  Ib.  230. 

(6)  See  Hemming  v.  Spiers,  (1847)  15  Si.  550;  11  Jar.  294;  Be 
Webb's  Est.,  (1871)  5  I.  R.  Eq.  235;  Re  Hanby,  (1876)  25  W.  R. 
427. 

(c)  Hungate  v.  Gascoyne,  (1846)  2  Ph.  25. 

(d)  See  Mullaly  v.  Walsh,  (1872)  6  I.  R.  C.  L.  314. 

(«)  See  Leng  v.  Hodges,  (1822)  Jac.  585;  Brown  v.  Pringle,  (1845) 
4  Ha.  124,  and  earlier  cases  there  cited;  see  the  judgment  in  Brandon  v. 
Woodthorpe,  (1847)  10  Beav.  463,  where  the  practice  was  admitted, 
although  from  other  circumstances  payment  was  refused;  but  the  Court 
will  not  make  this  presumption  for  the  purpose  of  depriving  a  living 
person  of  a  possible  interest;  Re  Hocking,  1898,  2  Ch.  567;  67  L.  J. 
Ch.  662;  and  see  Re  White,  1901,  1  Ch.  570;  70  L.  J.  Ch.  300. 
Forty-nine  was  held  to  be  too  early  in  Re  Overkill,  (1853)  17  Jur.  342; 
22  L.  J.  Ch.  485;  but  see  cases  cited  in  next  note. 

(/)  Miles  v.  Knight,  (1848)  12  Jur.  666;  17  L.  J.  Ch.  458;  Edwards  v. 
Tuck,  (1856)  23  Beav.  268,  the  woman  being  unmarried  and  fifty-eight; 
Dodd  v.  Wake,  (1852)  6  De  G.  &  S.  226;  21  L.  J.  Ch.  356,  the  woman 
being  sixty-four;  Re  Widdow's  Trusts,  (1871)  11  Eq.  408;  40  L.  J.  Ch. 
380,  one  of  the  parties  being  a  widow  aged  fifty-five  years  and  four 
months,  who  had  never  had  any  children,  and  the  other  a  spinster,  aged 
fifty-three  years  and  nine  months;  Re  Millner's  Est.  (1872)  14  Eq.  245; 
42  L.  J.  Ch.  44,  case  of  a  marriM  woman  aged  forty-nine  years  and  nine 
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was  in  all  cases  to  require  evidence  that  the  menstrual  periods    Chap.  VIII. 

had    permanently    ceased    to    recur.     Lord    St.    Leonards  _  !__!  _ 

appears  to  think  that  the  presumption  that  a  woman  of 

advanced  age  is  past  childbearing  would  not  be  made  against 

a  purchaser  (g}\  but  in  Ireland  (/&),  a  title  dependent  on 

such  a  presumption  was  forced  upon  a  purchaser:  and  upon 

general  principles,  it  would  seem  that  such  a  course  would, 

if  necessary,  be  adopted;  it  being  a  moral,  and  not  a  mathe- 

matical, certainty  of  a  good  title,  which  a  purchaser  can 

require  from  a  vendor  (i).     The  Courts  do  not  act  upon 

a  similar  presumption  in  the  case  of  a  male  (fc)  . 

The  ordinary  evidence  of  the  facts  of  birth,  marriage,  Births, 
and    death  (Z),    consists    of   certified    extracts     from     the 


parochial  registers,  or  from  the  general  register,  established  proved  by 
by  the  Births  and  Deaths  Registration  Acts,  1836  to  1874,  parochial  and 


or,  as  regards  deaths,  from  the  burial  registers  established  gen.en>l 
by  the  'Burial  Act,  1853,  s.  8,  ,and  the  Registration  -of 
Burials  Act,  1864,  s.  5;  and  by  declarations  as  to  the 
identity  of  the  parties  (m)  .  The  identity  of  a  party  to  a 
marriage  can  be  proved  by  proof  of  the  handwriting  of  the 
party  in  the  register  or  by  calling  a  witness  who  was  present 

months,  who  had  never  had  any  child;  and  see,  for  further  instances, 
Groves  v.  <?.,  (1863)  12  W.  E.  45;  9  L.  T.  53»;  Croxton  v.  May,  (1878) 
9  Ch.  D.  388;  39  L.  T.  461;  Maden  v.  Taylor,  (1876)  45  L.  J.  Ch. 
569;  Be  Allason's  Trusts,  (1877)  36  L.  T.  653;  Davidson  v.  Kimpton, 
(1881)  18  Ch.  D.  213;  45  L.  T.  132;  Hodges  v.  H.,  (1882)  20  Ch.  D. 
at  p.  752;  51  L.  J.  Ch.  549;  Graham  v.  Parsons,  (1885)  W.  N.  146; 
Re  White,  1901,  1  Ch.  570;  70  L.  J.  Ch.  300;  Be  Eve,  1909,  1  Ch.  796; 
but  in  Be  Warren,  (1883)  52  L.  J.  Ch.  928;  49  L.  T.  696,  the  Court 
of  Appeal  refused  an  application  where  the  husband  was  fifty-three,  and 
had  been  married  for  twenty-eight  years  to  the  wife,  who  was  fifty, 
without  having  children,  and  there  was  medical  evidence  that  it  was 
almost,  if  not  entirely,  impossible  that  she  should  have  children.  See 
Seton,  7th  ed.  1591. 

(0)  Sug.  14th  ed.  418. 

(A)  Browne  v.  Warnock,  (1888)  7  Ir.  L.  E.  3. 

(f)  Lyddall  v.  Weston,  (1739)  2  Atk.  19;  see  Hillary  v.  Waller, 
(1806)  12  Ves.  at  p.  252. 

(£)  See  and  consider  Trevor  v.  T.,  (1833)  2  M.  &  K.  675;  Lushing- 
ton  v.  Boldero,  (1852)  15  Beav.  at  p.  2;  21  L.  J.  Ch.  49. 

(Z)  As  to  when  recitals  in  deeds  are  evidence,  as  between  vendor 
and  purchaser,  see  above,  pp.  311,  312. 

(m)  Taylor,   llth  cd.  p.  1090. 
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Chap.  vill.    at  the  ceremony  (ri) ;   and  in  the  case  of  proof  by  hand- 

'          writing  (o)     without    production    of    the    register.      The 

parochial  registers  are  not,  as  a  general  rule,  evidence  of 
the  time  or  order  of  birth  (p) ;  though  they  may  go  far  to- 
enable  the  practitioner  to  form  an  opinion  upon  these 
points  (q) ;  nor  do  they  seem  to  be  evidence  of  the  time- 
of  death,  except  so  far  as  they  show  that  it  must  have 
occurred  before  the  date  of  the  burial,  of  which  they  seem 
to  be  evidence  (r) ;  and  they  are  evidence  of  the  time  as  well 
as  of  the  fact  of  marriage  (s}.  Under  the  Births  and  Deaths 
Registration  Act,  1886,  the  birth  or  death,  and  not  the 
baptism  or  burial,  is  the  subject  of  registration;  the  date 
forms  part  of  the  entry  required  by  the  Act,  and  by  s.  38 
certified  copies  of  the  entries  are  to  be  received  as  evidence 
of  the  time  of  (t)  birth,  death,  or  marriage,  to  which 
the  same  relate.  But  s.  38  of  the  Births  and  Deaths 
Registration  Act,  1874,  negatives  such  evidence  unless  the 
entry  purports  to  be  signed  by  a  proper  informant:  and  in 
cases  of  births,  registered  more  than  three  months  after  the 
birth,  unless  certain  further  formalities  are  observed:  and 
also  in  cases  of  death  where  more  than  twelve  months  have 
intervened  between  the  day  of  death  or  finding  of  the  dead 
body  and  registration  of  the  death  or  finding  of  the  body. 
A  certificate  of  death  is  accepted  as  evidence  of  the  fact, 
without  the  production  of  the  certificate  of  burial  (w' . 

(n)  Birt  v.  Barlow,  (1779)  1  Doug.  171. 

(o)  Sayer  v.  Glossop,  (1848)  2  Ex.  409. 

(p)  See  Doe  v.  Barnes,  (1833)  1  Mo.  &  R.  389. 

(?)  Cf.  Ryan  v.  Ring,  (1889)  25  L.  R.  Ir.  184.  See  Re  Turner, 
(1885)  29  Ch.  D.  985;  53  L.  T.  528.  (r)  Hub.  on  Ev.  184. 

(«)  Doe  v.  Barnes,  sup.  See  the  Church  Building  Act,  1851,  s.  25, 
remedying  errors  in  the  solemnisation  in  certain  cases.  As  to  the 
identification  of  extracts  from  the  parochial  registers,  see  the  Evidence 
Act,  1851,  ss.  14,  17;  Re  Porter's  Trust,  (1856)  2  Jur.  N.  S.  349;  25 
L.  J.  Ch.  688;  Re  Neddy  Hall's  Est.,  (1853)  17  Jur.  29;  22  L.  J.  Ch. 
177;  incorrectly  reported,  (1852)  2  D.  31.  k  G.  748. 

(0  In  the  Est.  of  Goodrich,  1904,  P.  138;  73  L.  J.  P.  33. 

(u)  Re  Valter's  Trust,  (1887)  W.  N.  128.  In  Tomlins  v.  T.,  (1839) 
3  Jur.  167,  Shadwell,  V.-C.,  decided,  that  the  certificate  of  a  district 
registrar  is  not  evidence  under  the  Act;  in  Train  v.  Kibblewhite,  (1846) 
10  Jur.  107,  the  same  learned  Judge  is  stated  to  have  acted  upon  such 
a  certificate;  but  his  attention  does  not  seem  to  have  been  directed  to 
the  distinction  between  a  District  Registrar's,  and  the  Registrar 
General's  certificate. 
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Extracts  from  non-parochial  registers  have  long  been  Chap.  VIII. 
received  by  conveyancers'  as  evidence;  and  by  the  Non-  ect'  ' 
Parochial  Registers  Act,  1840,  as  amended  by  the  Births 
and  'Deaths-  Registration  Act,  1858,  the  non-parochial 
registers  deposited  under  the  provisions  of  those  Acts  (#), 
and  certified  extracts  therefrom  (*/),  are  made  evidence  in 
the  Courts.  Foreign  registers  of  baptisms  and  marriages 
or  certified  extracts  from  them  are  also  evidence  in  the 
Courts  of  this  country  as  to  those  matters  which  are 
properly  and  regularly  recorded  in  them  when  it  sufficiently 
appears-  that  they  have  been  kept  under  the  sanction  of  public 
authority,  and  are  recognised  by  the  tribunals  of  the  country 
where  they  are  kept  as  authentic  records  (Y). 

In  the  absence  of  evidence  of  the  above  description,  resort  How  other- 
is  necessarily  had  to  evidence  of  a  less  formal  character  (a),  by8declara-~ 
such  as  declarations  by  members  of  the  family  (6),  whether  tions»  &c- : 
such  .declarations    be    made  expressly  for  the  purpose  of 
evidence,  or  consist  of  recitals  in  deeds  or  wills,  or  statements 
in  pleadings  in  Court.     The  declaration  of  a  wife  as  to  family  history 
the  state  of  her  husband's  family  is  equally  admissible  with  by  bUwd™ 
that  of  a  husband  as  to  the  state  of  his  wife's  family  (c) ;   relation ; 
but  before  such  a  declaration  can  be  admitted  in  evidence, 
the  relationship  of  the  declarant  de  jure  by  blood  or  marriage 
must    be    established    by    testimony    independent    of    the 

(or)  Hub.   on  Ev.  p.  772;  Taylor,  llth  ed.  p.  1083. 

(y)  See  ss.  11  and  13  of  the  earlier  Act,  which  are  by  s.  3  of  the 
later  Act  made  applicable  to  the  records  deposited  under  it. 

(z)  Lyell  v.  Kennedy,  (1889)  14  A.  C.  437,  448;  59  L.  J.  Q.  B.  268. 
where  it  was  held  on  the  ground  stated  in  the  text  that  Scotch  parish 
registers  or  certified  copies  therefrom  were  receivable  as  evidence  in 
an  English  Court;  and  see  Perth  Earldom,  (1848)  2  H.  L.  C.  865;  and 
the  Evidence  Act,  1851,  s.  7.  As  to  registers  in  Scotland  and  Ireland, 
and  of  British  subjects  abroad,  see  Taylor,  p.  1083. 

(a)  See  as  to  the  evidence  of  a  Jewish  marriage  in  a  foreign  country, 
Kex  v.  Hammer,  1923,  2  K.  B.  786. 

(i)  See  the  remarks  of  Lord  Langdale  upon  the  little  value  to  be 
attributed  to  traditionary  evidence  in  pedigree  cases,  in  Johnston  v. 
Todd,  (1843)  5  Beav.  597;  and  see  Crouch  v.  Hooper,  (1852)  16  Beav. 
182;  1  W.  B.  10;  Webb  v.  Haycock,  (1854)  19  Beav.  342;  as  to  pro- 
ceedings in  Court  being  evidence  in  pedigree  cases,  see  Lyell  v.  Kennedy, 
sup.  and  p.  315,  sup.,  and  cases  there  cited. 

(c)  Shrewsbury  Peerage  case,  (1858)  7  H.  L.  C.  1;  Lyell  \.  Kennedy, 
sup. 
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Chap.  VIII.  declaration  itself  (d] .  Such  evidence  is  inadmissible  in 
ll_I Court  during  the  lifetime  of  the  parties;  but  in  convey- 
ancing, statutory  declarations  form  the  only  available  means 
of  preserving  the  testimony  of  living  witnesses,  and  after 
their  deaths  become,  subject  to  the  rules  relating  to 
declarations  /of  deceased  persons,  admissible  in  Court;  and 
where  such  declarations  by  relations  cannot  be  procured, 
conveyiancers  act  upon  similar  declarations  made  by  strangers 
who  have  been  acquainted  with  the  family,  though  such 
declarations  are  inadmissible  in  Court  (e),  unless  made  con- 
trary to  the  proprietary  or  pecuniary  (/)  interest  of  the 
declarant. 

In  'Be  Stolleri/,  Weir  v.  Treasury  Solicitor  (#),  the  facts 
were  these.  S.,  a  widow,  died  in  1921,  intestate,  without 
issue  and  without  any  then  known  relatives,  and  adminis- 
tration to  her  estate  was  granted  to  the  Treasury  solicitor. 
In  1924,  R.  took  out  a  summons  for  administration  claiming 
to  be  next  of  kin,  and  an  order  directing  the  usual  inquiries 
was  made.  In  the  course  of  the  inquiries  the  question 
whether  S.'s  parents  were  married  at  the  time  of  her  death 
was  raised.  No  record  of  the  marriage  could  be  found,  but 
R.  claimed  to  put  in  as  evidence  of  such  marriage  a  certifi- 
cate of  the  birth  of  S.,  and  certificates  of  the  births  of  a 
brother  and  a  sister  of  S.  Each  certificate  gave  the  name 
and  description  of  the  parents  (treating  them  as  married) 
and  gave  also  S.'s  maiden  name.  It  was  held  that  these 
certificates  were  admissible  in  evidence  upon  the  question 
of  the  marriage  of  S.'s  parents;  but  that  they  were  not 
alone  sufficient,  as  they  did  not  identify  the  persons 
mentioned  therein.  It  would  be  for  the  Master,  at  the 

(d)  Lyell  v.  Kennedy,  sup.;  Plant  v.  Taylor,  (1861)  7  H.  &  N.  211; 
Smith  v.  Tebbitt,  (1867)  L.  R,.  1  P.  &  D.  354.     As  to  what  is  meant  by 
"  blood  relations  "  within  the  meaning  of  this  rule,  see  Taylor,  llth  eJ. 
437,  440. 

(e)  Johnson  v.  Lawson,  (1824)  2  Bing.  86;  9  Moore,  183;   Create  v. 
Barrett,    (1835)   1  C.   M.  &  R.  at  p.   928;  4  L.   J.  N.   S.   Ex.  297; 
Catey  v.  O'Shaunessy,  (1843)  7  Jur.  1140. 

(/)  See  Sussex  Peerage  case,  (1844)  11  O.  &  F.  85,  112;  8  Jur.  793; 
Lloyd  v.  Wait,  (1842)  1  Ph.  61;  6  Jur.  45. 
(0)  1926,  Ch.  284. 
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inquiry,  to  determine  whether  the  certificates,  taken  in  con-    Chap.  VIII. 
junction  with  the  other  evidence 
to  establish  the  fact  of  marriage. 


junction  with  the  other  evidence  adduced,  were  sufficient 


Records  of  visitations  of  the  Heralds  from  the  Heralds'  records  of 
College  are  admitted  as  evidence  as  public  documents  (ft),  College; 
and  certain  other  documents-  in  their  possession  are  admissible 
as  evidence  in  pedigree  cases  (i) :  so,  statements  of  pedigree  entries  in 
contained  in  letters,  or  entries  in  books,  whether  religious 
or  otherwise  (fe),  are  admissible    in   .Court,    if    the    hand- 
writing be  proved  to  be  that  of  a  deceased  member  of  the 
family  (7).     So  also,  old  statements  of  pedigree  are  held  old  pedigrees ; 
admissible,  on  account  of  their  public  exposure  to  and  recog- 
nition by  the  family,  even  though  they  cannot  be  distinctly 
attributed  to  any  particular  member  of  it;  e.g.,  inscriptions  inscriptions, 
on  monuments  or  tombstones  (m),  an  authenticated  copy  of 
a  mural  inscription  in  the  parish  church  (w),  coffin  plates  (o), 
inscriptions  upon  portraits  or  on  the  walls  of  the  mansion 
house  (p),  engravings  on  rings  (#);    hatchments  (r);   pedi- 


(h)  De  L'Isle  Peerage,  Min.  of  Ev.  228;  Shrewsbury  Peerage  case, 
(1858)  7  H.  L.  O.  1,  24.  As  the  last  of  these  visitations  took  place 
in  1687,  any  later  books  are  apparently  inadmissible;  see  Sturla  \. 
Freccia,  (1880)  5  A.  C.  623,  644;  50  L.  J.  Ch.  86. 

(t)  For  a  list  of  such  documents,  see  Hub.  Ev.  538  et  seq. 

(&)  See  Herbert  \.  Tuckal,  (1663)  T.  Raym.  84;  Berkeley  Peerarje 
case,  (1815)  4  Camp,  at  p.  418;  Slane  Peerage  case,  (1835)  5  C.  &  F. 
23;  Tracy  Peerage,  (1843)  10  C.  &  F.  154;  1  L.  T.  (0.  S.)  310; 
Best.  Ev.  12th  ed.  422;  but  see  Walker  v.  Lady  Beauchamp,  (1838) 
6  0.  &  P.  552. 

(0  See  Fitzwalter  Peerage,  (1843)  10  C.  &  F.  193;  Tracy  Peerage. 
(1843)  10  C.  &  F.  154;  1  L.  T.  (O.  S.)  310. 

(m)  See  Peerage  cases,  cited  Hub.  on  Ev.  688;  and  see  10  C.  &  F. 
154;  Shrewsbury  Peerage  case,  (1858)  7  H.  L.  C.  1;  Monkton  v.  A.-G.. 
(1831)  2  R.  &  M.  at  p.  163;  Goodright  v.  Moss,  (1777)  2  Cowp.  at 
p.  594;  Haslam  v.  Cron,  (1871)  19  W.  R.  968. 

(»)  Slaney  v.  Wade,  (1836)  1  M.  &  O.  338;  7  Si.  at  p.  614;  and  see 
He  Perth  Earldom,  (1848)  2  H.  L.  C.  876. 

(o)  Chandos  Peerage,  Min.  of  Ev.  10;  Rokeby  Peerage,  ib.  4;  Lovat 
Peerage,  ib.  77;  Hub.  on  Ev.  693.  Coffin  plates  and  monumental  in- 
scriptions frequently  misstate  the  age  by  reducing  it  a  year:  anno  eetatis 
being  undertakers'  Latin  for  aged. 

(p)  Camoys  Barony,  (1839)  6  O.  &  F.  at  p.  801;   West,  34. 

(?)  Vowles  v.  Young,  (1806)  13  Ves.  at  p.  144. 

(r)  Hungate  v.  Gascoigne,  (1846)  2  C.  P.  Coop.  t.  Cott.  414. 
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Chap.  VIII. 
Sect.  6. 


Whether 
admissible 
in  proof  of 
collateral 
matters. 


grees  hung  up  in  the  mansion  («),  or  preserved  in  the  family 
library  (£),  a  marriage  certificate  received  from  the 
family  (w),  entries  in  a  family  Bible,  or,  it  would  appear, 
in  any  other  book  which  has  been  treated  by  the  family 
as  being  in  the  nature  of  a  family  register  (a?);  and,  if 
coming  from  proper  custody,  no  evidence  of  their  author- 
ship or  handwriting  is  required  (y);  so  a  cancelled  (2),  or 
unexecuted  (a)  will  of  an  ancestor;  so,  also,  a  pedigree 
presented  by  a  third  person  to  a  member  of  the  family, 
and  recognised  by  him,  is  admissible  in  proof  of  the  relation- 
s-hip of  persons  therein  described  as  living,  and  who  might 
be  presumed  to  be  personally  known  to  him,  even  though 
the  general  pedigree  be  inadmissible  by  reason  of  its 
purporting  to  be  collected  from  registers,  wills,  &c.,  and 
history  (6) :  but  a  printed  collection  of  monumental  inscrip- 
tions was  rejected  as  evidence  of  what  had  been  the 
inscription  on  a  partly-defaced  tomb  (c):  so,  a  case  for  the 
opinion  of  counsel  seems  to  be  inadmissible,  as  being 
generally  drawn  by  the  solicitor  and  not  by  the  party 
himself,  and  being  often  framed  with  a  view  to  drive  the 
opposite  party  to  a  reference,  or  for  other  purposes  (d] . 

And  it  seems  probable  that  such  evidence  is  admissible  to 
prove  not  only  the  facts  of  birth,  marriage,  and  death,  but 

(*)  See  Slaney  v.  Wade,  (1836)  1  M.  &  C.  356;  7  Si.  at  p.  614. 

(0  Camoys  Barony,  (1839)  6  C.  &  F.  802;  West,  34;  and  see  Davies 
v.  Lowndes,  (1843)  7  Sc.  N.  E.  141;  (1840)  1  M.  &  G.  473;  and 
He  Perth  Earldom,  (1849)  2  H.  L.  C.  at  p.  876. 

(«)  Doe  v.  Davies,  (1847)  10  Q.  B.  314;  16  L.  J.  Q.  B.  218. 

(*)  See  Monkton  v.  A.-G.,  (1831)  2  E.  &  JI.  162;  Hood  v.  Beau- 
champ,  (1836)  8  Si.  26;  Slane  Peerage  case,  (1835)  5  C.  &  F.  24; 
Berkeley  Peerage  case,  (1815)  4  Camp.  418;  Goodright  v.  Moss,  (1777) 
2  Cowp.  591 ;  Best  Ev.  12th  ed.  422. 

(y)  Hubbard  v.  Lees,  (1866)  L.  E.  1  Ex.  255;  35  L.  J.  Ex.  169. 

(z)  Doe  v.  Pembroke  (Earl  of),  (1809)  11  East,  504. 

(a)  Re  Lambert,  (1887)  56  L.  J.  Ch.  122. 

(6)  Davies  v.  Lowndes,  (1843)  7  Sc.  N.  E.  141,  208  et  seq.;  (1840) 
1  Man.  &  6.  473. 

(c)  Shrewsbury  Peerage  case,  (1858)  7  H.  L.  C.  1.     A  photograph  of 
a    subsequently   defaced  inscription   would   probably    be   now   received 
in  evidence. 

(d)  Slane  Peerage,  (1835)  5  C.  &  F.  at  p.  40. 
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also  such  collateral  matters  (e.g.,  the  local  derivation  of  the   Chap.  VIII. 
family)  as  tend  to  show  the  identity  of  the  parties  (e). 

All  such  evidence  is  generally  inadmissible  if  made  during:  ?-uch  decl"a~ 
.    .       ,t~.  .  .  .  , .  .  t)on8  must  be 

existing  (/),  or  with  a  view  to  anticipated  (g),  litigation  or  made  "ante 

controversy  involving  the  point  in  question:  it  seems,  how-  ^extem'of 

ever,  that  the  mere  fact  of  the  declarant  having  a  distinct  the  rule. 

object  in  view  in  making  his  declaration,  e.g.,  the  prevention 

of   disputes   in   a   family,  will  not  render  the  declaration 

inadmissible,    though    such  object  can  only  be  gained  by 

using    the   declaration  in  evidence  (/&):   and  in  a  peerage 

•case  (i},  a  pedigree  transmitted  by  a  father  to  his  son,  with 

A  view  to  induce  him  to  make  a  claim  to  the  peerage,  which, 

however,  never  was  made,  was  held  admissible  as  evidence 

in  favour  of  a  party  claiming  through  an  elder  branch  of 

the  family. 

It  seems  to,  be  now  settled  that,  to  constitute  a  "  lis  mota"  What  is  a 
there  must  be  not  merely  the  existence  of  facts  which  may 
lead  to  an  action,  but  an  actual  controversy:  and  also,  if  a 
•controversy  exist,  it  must  be  on  the  very  point  in  respect  of 
which  the  declarations  are  sought  to  be  used  (fc) .     In  Slaney 

(e)  See  Shields  v.  Boucher,  (1847)  1  De  G.  &  S.  40;  Doe  v.  Dames, 
(1847)  10  Q.  B.  314;  Lloyd  v.  Wait,  (1842)  1  Ph.  61;  6  Jur.  45;  Betty 
v.  Nail,  (1856)  6  Ir.  C.  L.  E.  17;  and  see  Re  Perton,  (1886)  53  L.  T. 
707.  But  such  evidence  is  admissible  only  in  proof  of  genealogical 
facts  or  of  pedigrees,  and  not  of  title;  Shields  v.  Boucher,  sup.;  and 
rsee  Smith  v.  S.,  (1876)  10  I.  E.  Eq.  273;  1  L.  E.  Ir.  206;  Haines  v. 
Guthrie,  (1884)  13  Q.  B.  D.  818;  53  L.  J.  Q.  B.  521. 

(/)  Reilly  v.  Fitzgerald,  (1843)  6  Ir.  Eq.  E.  at  p.  348;  Dru.  153; 
see  Taylor,  llth  ed.  p.  432. 

(0)  Slane  Peerage,  (1835)  5  Cl.  &  F.  23.     To  be  admissible  the  docu- 
ment must  be  a  spontaneous  family  declaration  made  before  any  question 
has  arisen;  and  therefore  a  deposition  in  the  form  of  an  affidavit,  though 
not  sworn,  is  ipso  facto  inadmissible;  Sill  v.  Hibbit,  (1871)  19  W.  E. 
250;  25  L.  T.  183;  and  see  Dysart  Peerage,  (1S81)  6  A.  C.  489;  Taylor, 
p.  433. 

(A)  See  MonJcton  v.  A.-G.,  (1831)  2  E.  &  M.  164;  Berkeley  Peerage 
case,  (1815)  4  Camp.  418;  Slaney  v.  Wade,  (1836)  1  M.  &  C.  338; 
Reilly  v.  Fitzgerald,  (1843)  Dru.  122;  6  Ir.  Eq.  E.  at  p.  348;  Taylor, 
pp.  433,  434. 

(1)  Airth  Earldom,  cited  in  Hub.  on  Ev.  668. 

(A)  Shedden  v.  Patrick,  (1861)  2  Sw.  &  Tr.  170,  188;  23  L.  T. 
<0.  S.)  194;  following  Reilly  v.  Fitzgerald,  (1843)  Dru.  122;  6  Ir.  Eq.  E. 
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Chap.  VIII. 


old  judg- 
ment,  verdict. 


Declaration 


interest 

admissible. 


Recitals, 


v.  Wade  .(£),  a  copy  of  an  ancient  mural  inscription  was  held 
not  to  be  rendered  inadmissible  in  evidence  by  reason  of  its 
having  been  made  at  the  time  when  it  was  known  that,  on 
the  death  of  a  tenant  for  life  of  the  family  estates,  questions 
would  possibly  arise  as  to  who  "was  entitled  under  a 
limitation  in  a  will  to  the  testator's  right  heirs. 

A  verdict  or  judgment  upon  the  matter  directly  at  issue, 
Chough  tne  g.u^  jn  which  it  was  given  was  between  other 
parties,  is  good  evidence  of  an  adjudication  by  a  competent 
tribunal  upon  the  state  of  facts  and  the  question  of  usage  at 
that  time,  and  is  admissible  wherever  evidence  of  reputation 
is  received  (rw),  but  a  verdict  not  followed  by  judgment  is  no 
evidence  at  all,  and  if  a  judgment  is  set  aside  the  verdict 
falls  with  it  (»).  i 

A  declaration  is-  not  rendered  inadmissible  in  evidence 
DV  reason  o^  tne  declarant,  and  the  party  relying  on  his 
declaration,  having  been  in  the  same  situation  with  respect 

,  .  .•        /    \ 

to  the  matter  in  question  (o). 

And,  as  against  third  parties  ;(p),  recitals  in  a  deed  are  not 
evidence,  unless  the  deed  was  executed  by  some  disinterested 
member  of  the  family  (q),  and  even  then  only  on  the  footing 
of  declarations  or  admissions.  In  a  case  where  a  conveyance 
by  parties  claiming  as  heiresses  of  the  bodies  of  two  female 

at  p.  348;  and  Dairies  v.  Lowndes,  (1843)  7  Sc.  N.  R.  198;  (1840)  1 
M.  &  G.  473,  which  together  must  be  taken  to  have  overruled  Walker  v. 
Countess  Beauchamp,  (1834)  6  O.  &  P.  552;  and  see  Frederick  \. 
A.-G.,  (1875)  44  L.  J.  P.  &  M.  1. 

(0  (1836)  1  M.  &  C.  338;  7  Sim.  at  p.  614;  Taylor,  llth  ed.  p.  434. 

(m)  Pirn  v.  Curell,  (1840)  6  M.  &  W.  234;  Neill  v.  Duke  of  Devon- 
shire, (1882)  8  A.  O.  135,  147;  31  W.  R.  622;  and  see  Re  Manor  of 
Walton-cum-Trimley,  (1873)  21  W.  R.  475;  28  L.  T.  12;  Taylor, 
llth  ed.  430. 

(«)  Butler  v.  B.,  1894,  P.  25;  63  L.  J.  P.  1. 

(o)  Monlcton  v.  A.-G.,  (1831)  2  R.  &  M.  157;  Doe  v.  Tarver,  (1826) 
Ry.  &  Mo.  141;  Freeman  v.  Phillipps,  (1816)  4  M.  &  S.  486,  491. 

(p)  Including  persons  named  as  parties,  but  who  do  not  execute; 
see  Tull  v.  Owen,  (1840)  4  Y.  &  C.  192. 

(q)  Slaney  v.  Wade,  (1836)  1  M.  &  O.  338  (but  see  the  judgment  of 
the  V.-C.  contra,  7  Si.  614);  see  Doe  v.  Davits,  (1847)  10  Q.  B.  314, 
325;  16  L.  J.  Q.  B.  218. 
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joint-tenants  in  tail  recited  their  pedigree,  this  recital  of  Chap.  VIII. 
their  title  by  the  then  vendors  was  held  to  be  no  evidence  8eot-  .*• 
against  a  subsequent  purchaser,  although  the  deed  was 
thirty  years  old;  there  being  nothing  to  show  that  the  pre- 
vious possession  had  been  consistent  with  the  pedigree  '(r): 
but  in  an  ejectment  case,  where  a  person  entitled  in 
remainder  joined  with  the  tenant  for  life  (who  was  her 
relation)  in  selling  the  property,  and  the  conveyance  recited 
that  she  was  the  daughter  of  J.  D.,  and  the  conveyance  was 
executed  by  the  tenant  for  life,  the  recital  was  held  to  be 
evidence  of  the  fact,  "  no  dispute  having  existed,  and  the 
parties  having  done  that  which  they  had  a  right  to  do  if 
members  of  the  family"  (s). 

By  the  L.  P.  Act,  1925,  s.  45  (6),  re-enacting  s.  2  Recitals  iu 
of  the  V.  &  P.  Act,  1874,  recitals  in  (inter  alia}  Acts  of  ^Parliament. 
Parliament  twenty  years  old  are,  as  between  vendor  and 
purchaser,  made  sufficient  evidence  of  the  truth  of  the  facts 
and  matters  stated,  except  so  far  as  they  may  be  disproved. 
Save  so  far  as  it  may  have  been  altered  by  this  enactment, 
the  general  rule  is  that  recitals  in  recent  private  Acts  of 
Parliament  are  not  evidence  of  the  facts  stated  in  them, 
inasmuch  as  it  is  no  longer  the  practice  to  submit  the 
evidence  in  support  of  private  bills  to  the  Judges  for  their 
report  (£)  .  The  Court  has  refused  to  act  upon  the  recital  of 
a  death  in  a  private  Act  on  the  application  of  a  person 
claiming  under  the  Act  (M). 


Land  tax  (which  is  capable  of  subsisting  as  a  legal 
interest  under  the  L.  P.  Act,  1925,  s.  1  (2))  if  not  noticed  how  proved.  ' 
in  the  agreement,  is  presumed  to  be  a  charge  on  the 
property;  if  stated  to  be  redeemed  its  redemption  should 
be  shown  by  the  certificate  of  the  Commissioners,  the  receipt 
of  the  cashier  of  the  Bank  of  England,  and  memorandum  of 

(r)  Fort  v.  Clark,  (1826)  1  Russ.  601. 

0)  Doe  v.  Davies,  (1847)  10  Q.  B.  314;  16  L.  J.  Q.  B.  218. 

(0  Shrewsbury  Peerage  case,  (1858)  7  H.  L.  O.  1. 

(ti)  Co-well  v.  Chambers,  (1856)  21  Beav.  619;  Mottlton  \.  Edmonds, 
(1859)  1  D.  F.  &  J.  246;  29  L.  J.  Ch.  181;  see  also  Merttent  v. 
If  III,  1901,  1  Ch.  842,  852;  70  L.  J.  Ct.  489. 

D.  —  VOL.  I.  23 
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Chap.  VIII.  registration  (#) :.  or  if  redeemed  after  the  12th  August, 
8ect-6-  1889,  by  the  certificate  of  the  Minister  of  Agriculture  (y), 
or  the  Commissioners  of  Inland  Kevenue  (z}.  The  loss  of 
the  receipt  is  not,  however,  of  any  real  importance;  for, 
as  a  matter  of  practice,  the  certificate  is  never  issued 
before  the  money  is  paid.  In  one  case  (a),  where  an  estate 
was  described  as  land  tax  redeemed,  a  statutory  declaration 
by  a  former  owner  that  no  land  tax  had  been  paid  in  respect 
of  the  land,  "  subsequently  to  the  purchase  or  redemption 
thereof,  in  or  about  the  year  1799,"  was  held  insufficient  to 
satisfy  a  purchaser;  for  it  left  it  doubtful  whether  the  land 
tax  ever  was  redeemed,  so  as  to  free  the  land  from  liability 
either  to  the  Crowrn  or  to  a  purchaser  under  the  Land  Tax 
Redemption  Act,  1802,  or  his  representatives:  and  in  the 
same  case  it  was  held,  that  a  statement  in  the  operative  part 
of  a  conveyance  that  the  consideration  was  for  the  absolute 
purchase  of  the  land  "  free  from  land  tax,"  did  not  fall 
within  the  usual  condition  making  deeds  of  a  specified  age 
conclusive  evidence  of  everything  recited  or  stated  therein. 
On  an  exchange  of  lands  under  the  Inclosure  Act,  1836,  the 

(a;)  See  as  to  sales  for  redemption  of  the  tax,  Hicks  v.  Moroni,  (1831) 
5  Bl.  N.  S.  643;  S.  C.,  2  Dow,  &  C.  414;  Lmcrie  v.  L.,  (1814)  2- 
Dow,  556.  As  to  the  right  of  a  remainderman  to  pay  off  the  representa- 
tives of  a  tenant  for  life  who  redeemed  the  land  tax  out  of  his  own 
money,  see  Cousins  v.  Harris,  (1848)  12  Q.  B.  726;  17  L.  J.  Q.  B. 
273.  As  to  merger  of  redeemed  land  tax,  see  Blundell  v.  Stanley, 
(1849)  3  De  G.  &  S.  433;  18  L.  J.  Ch.  300;  Bulkeley  v.  Hope,  (1855) 
IK.  &  J.  488;  24  L.  J.  Ch.  356;  Neame  v.  Moorsom,  (1867)  3  Eq. 
91;  36  X.  J.  Ch.  274;  when  redeemed  by  ecclesiastical  incumbent, 
Kilderbee  v.  Ambrose,  (1864)  10  Ex.  454;  24  L.  J.  Ex.  49.  Under  the 
Land  Tax  Redemption  (No.  2)  Act;  1863,  a.  2,  merger  took  place  in 
every  case  of  redemption  under  a  contract  entered  into  after  the 
20th  Aug.  1863;  but  as  regards  contracts  entered  into  after  the  29th  July, 
1866,  this  section  was  repealed  by  the  Taxes  Act,  1856,  s.  3.  A  sub- 
sequent inclosure  of  waste  lands  of  a  manor  will  not  revive  the  land 
tax,  if  it  has  been  previously  redeemed ;  Hodgson  v.  Pearson,  (1875) 
31  L.  T.  679.  In  contracts  for  the  redemption  of  land  tax,  the  word 
"  lands "  includes  (primd  facie')  everything  down  to  the  centre  of  the 
earth;  Newton,  Chambers  $  Co.,  Ltd.  v.  Hall,  1907,  2  K.  B.  446. 

(y)  See  Board  of  Agriculture  Act,  1889,  and  Ministry  of  Agriculture 
and  Fisheries  Act,  1919. 

(z)  See  Finance  Act,  1896,  ss.  32—33;    Finance  Act,  1921,  s.  64. 

(a)  Buchanan  v.  Poppleton,  (1868)  4  C.  B.  N.  S.  at  p.  40;  27  L.  J. 
C.  P.  210. 
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liability  to  land  tax  is  not  transferred  from  the  property    Chap.  VIII. 
exchanged  to  that  taken  in  exchange  (&),  and  the  site  of  an        Sect-  6> 
ancient    hospital,    which  was  exempt  as  such,  retains  the 
exemption,  though  the  hospital  has  been  removed,  and  the 
land  discharged  from  the  charitable  trusts  (c).     Where  the 
land  tax  upon  land  adjoining  a  public  highway  has  been 
redeemed,   the  presumption  that  the  soil  of  the  highway. 
•ad  medium  filum  belongs  to  the  owner  of  the  adjoining 
land  applies  so  as  to  extend  the  exoneration  from  tax  to 
the  middle  of  the  highway  (d5). 

Tithe,  or  a  tithe  rent-charge  (e)   (which  is  an  interest  Tithes, 
•capable  of  subsisting  as  a  legal  interest  under  the  L.  P. 
Act,  19125,  s.  1  ,(2))>  is  also  a  burden  the  existence  of  which 
is  presumed  in  the  absence  of  agreement.     The  Commis- 
sioners acting  under  the  Tithe  Act,  1836,  and  subsequent 
Acts  (/)  had  power  between  tithe  owner  and  land  owner  (#), 
but  not  as  between  rival  claimants  of  tithe  (h},  to  decide  Commutation 
.-all  questions  as  to  the  existence  of  any  modus,  or  com-  Ac<^ 
position  real  or  prescriptive,  or    customary    payment,    or 
any  claim  of  exemption  from  or  non-liability  to  payment  of 
tithes  (i}]  and  their  decision,  unless  reversed  on  an  appeal,  Decision  of 
was  binding  and  conclusive  (fc).     From  the  Tithe  Act,  1836,  f00nac^ive 

if  no  appeal. 

(6)  Cooch  v.  Walden,  (1877)  46  L.  J.  Cfa.  639. 

(c)  Cox  v.  Rabbits,  (1878)  3  A.  O.  473;   47  L.  J.  Q.  B.  385;  St. 
Thomas's    Hospital    (Govrs.    of)    v.    Hudgell,    1901,   1    K.    B.    364;    70 
L.  J.  K.  B.  115. 

(d)  Central    London  R.   \.    City  of   London  Tax   Commrs.,   1911,  1 
•Ch.   467;  1911,  2  Ch.  467. 

(e)  See  Tithe  Act,  1836,  which  abolished  tithe  in  specie,  and  substi- 
tuted a  sum  in  the  nature  of  a  rent-charge,  varying  with  the  price  of 
•corn.     See  ss.  12,  67. 

(/)  An  award  purporting  to  be  sealed  with  the  seal  of  the  Commis- 
sioners (Tithe  Act,  1836,  s.  2),  or  after  the  passing  of  the  Board  of 
Agriculture  Act,  1889  (see  s.  7),  a  certificate  of  the  Board  (now 
Ministry)  of  Agriculture,  is  made  evidence. 

(^)  See   Walker  v.  Bentley,  (1852)  9  Ha.  629,  635. 

(K)  R.  v.  Tithe  Commrs.,  (1850)  15  Q.  B.  620;  19  L.  J.  Q.  B.  177. 

(t)  Tithe  lAct,  1836,  e.  45;  see  Wetherell  v.  Weighill,  (1838)  3 
Y.  &  O.  243;  and  see  Tithe  Act,  1842,  s.  10;  R.  v.  Tithe  Commrs., 
(1849)  14  Q.  B.  459;  (1852)  18  Q.  B.  156;  Shepherd  v.  Lord  London- 
derry, (1852)  18  Q.  B.  145;  21  L.  J.  Q.  B.  204. 

(A-)  S.  46. 

23(2) 
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Chap.  VIII.    were  excepted  tithes  of  fish  aiid  fishing,  aiid  mineral  tithes  (Z), 
Sect*  6-       payments  instead  of  tithes  in  the  City  of  London,  and  per- 
Payments  in     maneiit  rent-charges  payable  in  any  city  or  town  by  custom 
or  any  local  Act  of  Parliament  (?n) . 


A«  to  liability 
under  special 
apportion- 
ments. 


As  to  extra- 
ordinary 
charges  on 
hop  ground*, 
orchards  and 
gardens. 


Under  s.  58  of  the  Tithe  Act,  1836,  the  commutation 
rent-charge  might  be  specially  apportioned,  so  as  to  throw 
the  amount  attributable  to  the  tithes  of  an  entire  estate  upon, 
some  particular  portion  of  it  in  exoneration  of  the  residue; 
or  the  apportionment  might  be  made  at  the  rate  of  so  much 
per  acre  for  the  whole  estate,  thus  obviating  the  necessity  of 
constant  reapportionment  of  the  tithes  in  the  event  of  sub- 
division of  the  property.  Where  an  apportionment  is  desired 
on  the  subdivision  of  an  estate,  application  must  be  made 
for  a  reapportionment  under  the  provisions  of  s.  72  of  the 
Tithe  Act,  1836,  or  subsequent  Acts  (ri).  The  sum  payable 
under  the  Act  in  lieu  of  tithes,  as  not  a  charge  on  the 
inheritance  such  as  to  entitle  the  owner  .of  the  rent-charge 
to  sell  the  land  out  of  which  it  issues  for  satisfaction  of 
arrears-  (o) .  .When  there  has  been  an  apportionment,  the 
contract  or  conditions  should  state  either  the  fact  or  the 
amount  actually  payable.  The  imposition  of  an  extra- 
ordinary charge  in  certain  districts  on  lands  cultivated  a& 
hop  grounds  or  orchards  or  market  gardens,  has,  under  the 
provisions  of  the  Extraordinary  Tithe  Acts,  1886  to  1897. 
ceased  to  exist,  and  in  lieu  thereof  a  rent-charge  of  four 
per  cent,  on  the  capital  value  was  substituted.  This  rent- 
charge  is  subject  to  the  same  rules  &&  to  apportionment 
as  the  ordinary  tithe  rent-charge. 

(I)  As  to  what  minerals  are  titheable,  see  Cruise,  tit.  22,  s.  47. 

(w»)  S.  90.  As  to  tithes  in  City  of  London,  see  Payne  v.  Esdatie, 
(1888)  13  A.  C.  613;  58  L.  J.  Ch.  299. 

(M)  See  Tithe  Act,  1842,  s.  14;  Tithe  Act,  1846,  ss.  13,  15;  Tithe 
Act,  1847,  s.  3,  and  especially  Tithe  Act,  1860,  ss.  10  et  teq. 

(o)  Bailey  v.  Badham,  (1885)  30  Ch.  D.  84;  54  L.  J.  Ch.  1067.  Cf. 
Re  Salter  and  Awdry't  Lease,  1921,  2  Ch.  141.  In  general,  all  tithe 
rent-charges  are  now  recoverable  only  through  the  County  Court,  under 
the  provisions  of  s.  2  of  the  Tithe  Act,  1891;  see  also  s.  8  as  to  re- 
mission of  the  rent-charge  in  certain  cases.  The  vendor  is  not  liabl« 
to  apportion  tithe  rent-charge;  Re  Ebsworth  and  Tidy,  (1889)  42  Ch.  D 
•J3;  58  L.  J.  Ch.  665. 
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By  the  Tithe  Act,  1918,  the  method  of  computation  of!    Chap.  VIII. 
tithe    rent-charge    is   altered,    and   provision    is  made  for       Seot-  6- 
redemption  on  the  application  of  the  owner  of  the  land 
charged    to    the    Board    of  Agriculture,  and  without  tho 
consent  of  the  owner  of  the  rent-charge.     By  s.  192  of  the 
L.  P.  Act,  1925,  an  order  of  apportionment  of  a  charge  on 
land  by  way  of  annuity  for  redemption  of  tithe  rent-charge 
may  be  made  by  the  Minister  under  ss.  10  —  14    of    the 
Inclosure   Act,    1854,    on    the   application  of  any  person 
interested  in  the  land  charged. 

The  tithe  rent-charge  may,  under  the  Tithe  Act,  1836,  Merger  of 
€-.  71,  be  merged  by  the  tenant  in  fee  or  in  tail  thereof;  or,  charge*11 
under  the  Tithe  Act,  1838,  by  any  person  or  persons  seised 
of,  or  having  power  to  acquire,  the  fee  therein  (s.  1);  or 
by  tenant  for  life  in  possession  of  both  land  and  tithe,  &c. 
(s.  3);  and  the  merger  might  be  effected  in  copyholds 
(9.  4);  or,  under  the  Tithe  Act,  1839,  s.  6,  by  persons 
holding  glebe  or  other  lands-,  and  the  tithes,  &c.,  by  virtue 
of  any  benefice,  or  ex  officio.  By  &.  1  of  the  same  Act, 
incumbrances  upon  merged  tithes,  &c.,  are  made  primary 
charges  on  the  lands  themselves;  and  by  the  Tithe  Act, 
1846,  &.  19,  the  powers  of  merger  given  by  former  Acts 
are  extended,  retrospectively  and  prospectively,  so  as  to 
give  equitable  owners  a  power  of  legal  mejrger,  but  so  as 
to  make  charges  on  the  tithe,  &c.  primary  charges  on  the 
land. 

Defects  in  the  early  title,  or  in  the  evidence  thereof,  are  Defects  in 
occasionally  rendered  immaterial  by  the  Prescription  Act,  supplied  by 
1832   (2  &  3  Will.  4,  c.  71),    and    the    Real    Property  Prescriptiou 

v  '  Act,  aud 

Limitation  Acts,  1833  and  1874.  statute  of 

Limitations. 


The  claim  to  an  easement  by  prescription  may  be  made  ^ature  of 
either  at  Common  Law  or  under  the  Prescription  Act.    Tho  Prescription 
enjoyment  of  the  right  must  be  for  the  required  period  Act- 
in  the  character  of  an  easement,  as  distinct  from  the  land 
on  which  the  easement  is  sought  to  be  imposed  (p);   and, 

O)  Harbidrje  \.  Warwick,  (1849i)  3  Ex.  552;  18  L.  J.  Ex.  245;  and 
see  and  consider  Ladyman  v.  Grave,  (1871)  6  Ch.  763;  25  L.  T.  52. 
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Chap.  VIII.  except  in  the  case  of  an  easement  of  necessity,  the  right,  if 
Seot'  6*  acquired,  is  extinguished  by  the  union  of  the  ownership  of 
the  dominant  and  servient  tenements,  for  estates  of  an 
equally  high  and  durable  nature  (q) ;  though  it  is  only 
suspended  where  the  estates  are  not  of  the  same  duration r 
and  will  revive  on  their  severance  (r) .  In  the  case  of  an 
easement  of  ancient  light,  it  has  been  held  that  unity  of 
seisin  for  an  estate  in  fee  will  not  cause  such  an  easement 
to  be  extinguished  where  there  is  no  unity  of  possession  and 
enjoyment  (s).  Each  of  the  respective  periods  necessary 
under  the  Prescription  Act  to  confer  the  statutory  title  must 
be  deemed  and  taken  to  be  the  period  next  before  some 
action,  wherein  the  claim  or  matter  to  which  such  period 
may  relate  shall  have  been  or  shall  be  brought  in  question  (£). 
A  user  which  is  neither  capable  of  interruption  nor  action- 
able cannot  be  the  foundation  of  an  easement  (tt). 

Claims  of  Under   s-.    3    of    the   Prescription  Act,  a  claim  to  light 

becomes  absolute  and  indefeasible  after  twenty  years' 
uninterrupted  enjoyment  (#);  unless  such  enjoyment  be 
shown  to  have  been  by  virtue  of  some  consent  or  agreement, 
expressly  made  or  given  for  that  purpose  .-  by  deed  or 
writing  (y] ;  and  local  customs  to  the  contrary  are  expressly 

(?)  See  Co.  Latt.  313  a;  Thomas  \.  T.,  (1835)  2  C.  M.  &  R. 
at  p.  41;  4  L.  J.  N.  S.  Ex.  179;  Simper  v.  Foley,  (1862)  2  J.  k  H. 
555;  5  Ii.  T.  669. 

(r)  Simper  v.  Foley,  sup.,  and  cases  there  cited;  and  cf.  Lady  man 
v.  Grave,  (1871)  6  Ch.  763;  25  L.  T.  52. 

(«)  Richardson  v.  Graham,  1908,  1  K.  B.  39. 

(0  S.  4.  See  Colls  \.  Home  and  Colonial  Stores,  1904,  A.  C.  179, 
189,  190;  73  L.  J.  Ch.  484;  Hymen  v.  Van  Den  Bergh,  1907,  2  Ch.  516; 
1908,  1  Ch.  167. 

(u)  Sturges  v.  Bridgman,  (187ft)  11  Ch.  D.  852;  48  L.  J.  Ch.  785; 
and  cf.  Webb  v.  Bird,  (1863)  13  C.  B.  N.  S.  841;  31  L.  J.  C.  P 
335;  Chanemore  v.  Richards,  (1859)  7  H.  L.  C.  349;  29  L.  J.  Ex.  81; 
Bryant  v.  Lefever,  (1879)  4  C.  P.  D.  172;  48  L.  J.  Ch.  380;  Dalton 
v.  Angus,  (1881)  6  A.  C.  740;  50  L.  J.  Q.  B.  689;  Liverpool  Corp. 
v.  //.  Coghill  $  Son,  Ltd.,  1918,  1  Ch.  307. 

(*)  So  long  as  the  owner  of  the  building  has  the  amenity  or  advantage 
of  using  the  access  of  light,  it  is  not  necessary  that  the  user  should  b< 
actually   continuous.     See  Cooper  v.  Straker,  (1888)  40  Ch.  D.  21;  58 
L.   J.  Ch.  26;  Colls  v.  Home  and  Col.  Stores,  1904,  A.  C.  179,  206. 

(y)  As  to  the  form  and  requisites  of  such  an  agreement,  see  Betcley  v. 
Atkinson,  (1879)  13  Ch.  D.  283;  Mitchell  v.  Cantrill,  (1868)  37  Ch.  D 
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rendered  inoperative  (0) ;  the  section  does  not,  however,  Chap.  VIII. 
bind  the  Crown  or  its  lessees  (a) .  The  right  to  light  may, 
however,  be  taken  away  by  Act  of  Parliament,  empowering 
another  to  erect  buildings  which  will  destroy  or  affect  the 
light.  In  such  a  case  the  only  remedy  open  to  the  party 
injured  is  under  s.  68  of  the  L.  C.  C.  Act,  1845  (6).  But 
rights  to  light  and  other  easements  are  not  extinguished 
by  the  mere  purchase  by  a  railway  company  under  compul- 
sory powers  of  the  servient  tenement,  but  still  exist  unless 
compensated  for,  and  revive  on  a  resale  to  an  individual  (c) . 
Where  reliance  is  placed  on  the  statute,  the  title  to  light, 
acquired  thereunder,  now  depends  on  positive  enactment  (d} . 
Where,  however,  the  provisions  of  the  statute  are  inapplic- 
able, e.g.,  where  there  has  been  recent  unity  of  possession, 
as  distinguished  from  title,  and  it  can  be  proved  that  before 
such  unity  commenced  the  access  of  light  has  been  enjo}red 

56;  57  L.  J.  Ch.  72;  and  cf.  Haynes  v.  King,  1893,  3  Ch.  439;  63 
L.  J.  Ch.  21;  Easton  v.  Isted,  1903,  1  Ch.  405;  71  L.  J.  Ch.  442;  72 
L.  J.  Ch.  189;  Ruscoe  v.  Grounsell,  (1903)  89  L.  T.  426;  Hymen  v. 
Van  Den  Bergh,  1907,  2  Ch.  516;  1908,  1  Ch.  167;  Mallam  v.  Rose, 
1915,  2  Ch.  222;  Foster  v.  Lyons,  (1926)  70  Sol.  Jo.  1182. 

(z)  Salters'  Co.  v.  Jay,  (184$)  3  Q.  B.  109;  11  L.  J.  Q.  B.  173; 
Truscott  v.  Merchant  Taylors'  Co.,  (1856)  11  Ex.  855;  25  L.  J.  Ex. 
173;  Cooper  v.  Hubbuck,  (1862)  12  C.  B.  N.  S.  456;  31  L.  J.  C.  P. 
323;  and  see  Yates  v.  Jack,  (1866)  1  Ch.  295;  35  L.  J.  Ch.  539; 
Curriers'  Co.  v.  Corbett,  (1865)  2  Dr.  &  S.  355;  12  L.  T.  169;  Heath  v. 
Bucknall,  (1869)  8  Eq.  1;  38  L.  J.  Ch.  372. 

(a)  Perry  v.  Eames,  1891,  1  Ch.  658;  60  L.  J.  Ch.  345;  Wheaton  v. 
Maples,  1893,  3  Ch.  48;  62  L.  J.  Ch.  963;  nor  will  a  lost  grant  be 
readily  presumed  against  the  Crown;  held,  in  Wheaton  v.  Maples,  it 
could  not  be  presumed  since  1852. 

(6)  Clark  v.  London  School  Board,  (1874)  9  Ch.  120;  43  L.  J.  Ch. 
421;  Duke  of  Bedford  v.  Dawson,  (1875)  20  Eq.  353;  44  L.  J.  Ch.  549; 
London  School  Board  v.  Smith,  (1895)  W.  N.  37;  Emsley  v.  N.  E.  R. 
Co.,  1896,  1  Ch.  418;  65  L.  J.  Ch.  385;  and  see  Kirby  v.  Harrogate 
School  Board,  1896,  1  Ch.  437;  65  L.  J.  Oh.  376;  and  Badham  \. 
Morris,  (1880)  45  L.  T.  579;  25  L..  J.  Ch.  237,  n.;  Barlow  v.  Ross, 
(1890)  24  Q.  B.  D.  381;  59  L.  J.  Q.  B.  183  (cases  under  s.  20  of 
Artizans'  Dwelling  Act,  1875) ;  Wigram  v.  Fryer,  (1887)  36  Ch.  D*  87. 

(c)  Ellis  v.  Rogers,  (1885)  29  Ch.   D.  661;   53  L.  T.  377;  and  see 
Bird  v.  Eggleton,  (1885)  29  Ch.  D.  1012;  54  L.  J.  Ch.  819;   London 
School  Board  v.  Smith,  sup. 

(d)  Truscott  v.  Merchant  Taylors'  Co.,  (1856)  11  Ex.  855;  25  L.  J. 
Ex.   173,  per  Coleridge,  J.;  Tapling  v.  Jones,  (1865)  11  H.  L.  C.  290; 
34  L.  J.  C.  P.  342,  Lord  Westbury's  speech. 
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Chap.  VIII.    as  far  back  as  living  memory  goes,  a  title  will  be  deemed 

Sect'  6>       to  be  established  independently  of  the  statute;  for  the  statute 

has  not  taken  away  any  mode  of  claiming  the  easement 

which  existed  before  its  passing  in  cases  which  do  not  come 

within  its  provisions  (e). 

It  does  not  appear,  even  in  cases  to  which  the  provisions 
apply,  that  the  Act  has  altogether  superseded  the  Common 
Law;  but  the  claimant  has  the  option  ,of  proceeding  either 
under  the  statute  or  the  Common  Law  (/).  The  enjoyment 
of  the  easement  of  light  need  not  be  as  of  right,  so  that 
proof  of  a  parol  licence  is  immaterial  (g}\  nor  is  there  any 
reservation  of  the  rights  of  reversioners  (h] ;  and,  so  as 
there  be  no  submission  to  or  acquiescence  in  (i}  an  adverse 
interruption,  an  unbroken  continuity  of  enjoyment  is  not 
necessary  to  establish  the  right.  Thus,  if  after  the  statutory 
period  has  commenced  to  run,  but  before  the  twenty  years 
have  elapsed,  there  is  an  interval  during  which  the  owner 
of  the  dominant  tenement,  or  his  occupying  tenant,  is  also 
in  the  occupation  of  the  servient  tenement,  the  operation 
of  the  statute  is  for  the  time  suspended,  but  revives  on 
the  severance  of  the  unity  of  occupation;  and  the  statutory 
period  may  be  made  up  partly  of  the  period  immediately 
prior  to  the  unity  of  occupation  and  partly  out  of  the  period 
immediately  succeeding  it  (fc).  But  the  enjoyment  of  the 
access  of  light  must  have  been  in  the  character  of  an 
easement,  distinct  from  the  enjoyment  of  the  land  sought 
to  be  affected;  so  that  sixty  years'  enjoyment  of  lights 

(c)  Aynsley  v.  Glover,  (1875)  10  Ch.  283;  43  L.  J.  Ch.  777.  And 
see  Smith  v.  Baxter,  1900,  2  Ch.  138,  146;  69  L.  J.  Ch.  437. 

(/)  Lanf ranch*  v.  Mackenzie,  (1867)  4  Eq.  421;  36  L.  J.  Ch.  518. 

(g)  Mayor  of  London  v.  Pewterers'  Co.,  (1842)  2  Mo.  &  R.  409; 
Flight  v.  Thomas,  (1840)  11  A.  &  E.  688,  695;  10  L.  J.  Ex.  529;  and 
see  Plasterers'  Co.  v.  Parish  Clerics'  Co.,  (1851)  6  Ex.  630;  20  L.  J. 
Ex.  362. 

(A)  S.  8. 

(i)  Glover  v.  Coleman,  (1874)  L.  R.  10  C.  P.  108;  44  L.  J.  C.  P. 
66;  Presland  v.  Bigham,  (1889)  41  Ch.  D.  268;  60  L.  T.  433;  and  see 
Smith  v.  S.,  (1875)  20  Eq.  500;  44  L.  J.  Ch.  630. 

(*)  Ladyman  v.  Grave,  (1871)  6  Ch.  763;  25  L.  T.  52.  It  is 
different  in  the  case  of  easements  other  than  light;  sec  Damper  v. 
Batsett,  1901,  2  Ch.  350,  354;  Gale,  10th  ed.  p.  187,  note  (»»)• 
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looking  out  upon  a  garden  which  the  owners  of  the  house    Ch»p.  Vlll. 

had  held  during  that  period  as  tenants  from  year  to  year, LJ 

is  insufficient  to  confer  a  title  (Z) .  Where  the  right  to  light 
is  acquired  against  the  owner  of  a  leasehold  interest  in 
the  servient  tenement,  it  is  acquired  also  against  the  owner 
of  the  reversion  .(m) .  And  in  the  same  way,  where  it  is 
acquired  by  the  owner  of  a  leasehold  interest  in  the  dominant 
tenement  it  is  adquired  as  an  easement  attaching  to  the 
inheritance  (n),  even  though  the  lessees  hold  under  the  same 
landlord.  And  it  has  been  held  that  where  two  adjoining 
tenements  are  held  by  different  lessees  under  a  common 
landlord  and  one  lessee  has  enjoyed  the  access  of  light  in 
respect  of  his  tenement  over  the  other  tenement  for  twenty 
years  'without  interruption,  he  acquires  an  absolute  right 
to  light,  which  enures  in  favour  of  such  lessee  and  his 
successors  not  only  against  the  adjoining  lessee  but  also 
against  the  common  landlord  (o). 

In  order  to  establish  the  right  there  must  be  some  building  Whether 

in  xespect  of  which  it  can  be  claimed  (p) ;  but  when  once  enlargement 

acquired,  it  will  not  be  lost  by  an  enlargement  or  alteration  °jj  alte.ration 

of  the  ancient  windows  (q);  nor  by  the  destruction  of  the  windows. 

(0  Harbidge  v.  Warwick,  (1843)  3  Ex.  552;  18  L.  J.  Ex.  245. 

(m)  Simper  v.  Foley,  (18621)  2  J.  &;  H.  555;  5  L.  T.  669;  Ladyman 
\.  Grave,  sup. 

(n)  Robson  v.  Edwards,  1893,  2  Ch.  146;  62  L.  J.  Ch.  378;  Wteaton 
v.  Maples,  1893,  3  Ch.  48,  65;  62  L.  J.  Ch.  963. 

(o)  Fear  v.  Morgan,  1906,  2  Ch.  406;  1907,  A.  C.  425. 

(p)  See  s.  3,  and  Roberts  v.  Macord,  (1832)  1  Mo.  &  R.  230;  Potts 
v.  Smith,  (1868)  6  Eq.  at  p.  318;  38  I>.  J.  Ch.  58.  In  Harris  v.  De 
Pinna,  (1886)  33  Ch.  D.  238;  54  L.  T.  38,  770,  Chitty,  J.,  held  that  a 
timber  stage  was  not  a  building  within  the  Act;  but  the  C.  A.  left 
the  point  undecided.  As  to  an  advertisement  hoarding,  see  Foster  v. 
Fraser,  1893,  3  Ch.  158;  63  L.  J.  Ch.  91;  Boyce  v.  Paddington  Borough, 
1903,  2  Ch.  556.  In  Clifford  v.  Holt,  1899,  1  Ch.  698;  68  L.  J.  Ch. 
332,  a  greenhouse,  and  in  A.-G.  v.  Queen  Anne  Mansions  Co.,  (1889) 
60  I/.  T.  759;  37  W.  R.  572,  a  memorial  chapel  were  held  to  be  such 
a  building;  and  see  D.  of  Norfolk  v.  Arbuthnot,  (1880)  5  C.  P.  D. 
393;  49  I>.  J.  C.  P.  782;  Cobble  v.  Bryant,  1908,  1  Ch.  259. 

(0)  Tapling  v.  Jones,  (1865)  11  H.  L.  C.  at  p.  320;  34  L.  J.  C.  P. 
342,  overruling  Renshaw  v.  Bean,  (1852)  18  Q.  B.  112;  21  L.  J.  Q.  B. 
219;  Hutchinson  v.  Copestake,  (1860)  8  C.  B.  N.  S.  102;  affirmed  9  ib. 
863;  and  Newson  \.  Fender,  (1884)  27  Ch.  D.  43;  52  L.  T.  9;  and 
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Chap.  VIII.    dominant  tenement,  whether  by  some  casualty  or  by  the 

^<w»+     fi 

'   '       voluntary  act  of  its  owner,  unless  there  is  evidence  of  an 

intention  to  abandon  the  right;  as,  e.g.,  by  not  rebuilding- 
the  house  within  a  reasonable  period  (r).  The  owner  of 
the  site  of  a  demolished  building,  which  formerly  enjoyed 
the  right,  can  restrain  a  neighbouring  owner  from  building 
so  as  to  interfere  with  such  light  as  he  would  be  entitled  to 
on  rebuilding  on  the  vacant  site  («) ;  and  it  is  not  essential 
that  on  rebuilding  the  newr  windows  should  be  identical  in 
dimensions  or  situation  with  those  which  previously  existed. 
It  is  sufficient  if  there  is  no  material  change  in  the  nature 
or  in  the  quantum  of  the  servitude  imposed  (£),  and  if  the 
area  of  the  new  window  is  substantially  coincident  with 
the  area  of  the  old  (w). 

The  mere  fact  that  an  owner  of  ancient  lights  has  enlarged 
them,  does  not  disentitle  him  to  an  injunction  to  restrain 
obstruction  (#).  It  follows  from  this  doctrine  (which  is 
the  logical  consequence  of  holding  that  an  alteration  is 
not  per  se  an  abandonment  of  the  easement)  that  if  the 
owner  of  a  small  ancient  light  enlarge  it,  and  it  cannot  be 
obstructed  without  blocking  the  access  of  light  previously 
enjoyed,  he  will  after  the  lapse  of  the  statutory  period 

see  Andrews  v.  Waite,  1907,  2  Ch.  500;  Cable  v.  Bryant,  sup.  Cf. 
Bailey  and  Son,  Ltd.  v.  Holborn  and  Frasoati,  Ltd.,  1914,  1  Ch.  598, 
602. 

(r)  Moore  v.  Rawson,  (1824)  3  B.  &  C.  at  pp.  337,  341;  3  L.  J. 
(O.  S.)  K.  B.  32;  Oppenheimer  v.  Alexander,  (1892)  36  Sol.  J.  769. 

(«)  Ecclesiastical  Commrs.  v.  Kino,  (1880)  14  Ch.  D.  213;  49  L.  J. 
Ch.  529;  Staight  v.  Bum,  (1869)  5  Oh.  163;  39  L.  J.  Ch.  289;  Oppen- 
heimer v.  Alexander,  sup.;  and  see  Scott  v.  Pape,  (1886)  31  Ch.  D. 
554,  575;  55  L.  J.  Ch.  426;  Smith  v.  Baxter,  1900,  2  Ch.  138;  69 
L.  J.  Ch.  437;  Andrews  v.  Waite,  1907,  2  Ch.  500. 

(0  Curriers'  Co.  v.  Corbett,  (1865)  2  Dr.  &  S.  at  p.  358;  12  L.  T. 
169;  but  eee  Cherrington  v.  Abney,  (1709)  2  Vern.  646;  and  Aynsley 
v.  Glover,  (1874)  18  Eq.  544;  10  Ch.  283. 

(u)  Newson  v.  Fender,  (1884)  27  Ch.  D.  43;  52  L.  T.  9;  Pendarres 
v.  Munro,  1892,  1  Ch.  611;  61  L.  J.  Ch.  494;  Smith  v.  Baxter,  and 
Andrews  v.  Waite,  sup. 

(ft)  Aynsley  v.  Glover,  (1874)  18  Eq.  544;  10  Ch.  283;  Parker  v. 
Stanley,  (1902)  50  W.  B.  282;  and  see  Staight  v.  Burn,  (1869)  5 
Ch.  163,  167;  Dyers'  Co.  v.  King,  (1870)  9  Eq.  438;  National  Pro- 
vincial Ins.  Co.  v.  Prudential  Ins.  Co.,  (1876)  6  Ch.  D.  757. 
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acquire,  in  respect  of  the  enlarged  light,  the  prescriptive    Chap.  VIII. 

right  which  he  originally  had  only  in  respect  of  the  smaller  !_J — 

one;  and  will  in  the  meantime  be  able  to  prevent  any 
obstruction,  on  the  part  of  the  owner  of  the  servient 
tenement,  which  may  interfere  with  the  acquisition  of  the 
right. 

The  doctrine  that  an  easement  of  light  acquired  under 
the  statute  is  to  a  particular  cone  of  light  («/),  is  no  longer 
Law,  it  having  been  held  by  the  House  of  Lords  that  the 
right  acquired  under  the  statute  is  not  in  the  nature  of  a 
proprietary  right  to  particular  pencils  of  light,  but  a  right 
that  the  light  previously  enjoyed  shall  not  be  interfered 
with  to  such  a  substantial  extent  as  to  amount,  in  effect, 
to  a  nuisance  (z) .  The  measure  of  what  is  sufficient  light 
is  not  different  in  manufacturing  districts  from  that  regarded 
as  sufficient  in  residential  districts.  "  The  standard  of 
lighting  required  to  survive  in  order  to  eliminate  the 
existence  of  a  nuisance  seems  to  me  an  absolute  standard," 
said  Kussell,  J.,  in  Hortoris  Estate  Ltd.  v.  James  Beattie, 
Ltd.  (a).  "  The  human  eye  requires  as  much  light  for 
oomfortable  reading  or  sewing  in  Darlington  Street,  Wol- 
verhampton,  as  in  Mayfair." 

Where  a  building  has  been  rebuilt  it  sometimes  happens 
that  although  there  has-  been  no  abandonment,  the  person 
claiming  the  right  to  light  may  be  unable  to  enforce  it,  for 
want  of  evidence  as  to  the  right  which  he  claims  (6). 

Time  will  commence  to  run  in  favour  of  the  acquisition  of  Time  from 

a  right  to  light  or  air  from  the  time  a  building  is  externally  may  be"8 

structurally  complete  and  before  the  apertures  have  been  claimed, 
furnished  with  sashes  or  glazed  (c). 

(y)  Scott  v.  Pape,  (1886)  31  Ch.  D.  554;  55  L.  J.  Oh.  526. 

(z)  Colls  v.  Home  cmd  Colonial  Stores,  1904,  A.  C.  179;  Jolly  v.  Kine, 
1907,  A.  C.  1;  Davis  v.  Marrable,  1913,  2  Ch.  421;  Paul  v.  Robson, 
(1914)  83  L.  J.  P.  C.  304;  Semon  v.  Bradford  Corp.,  1922,  2  Ch.  737. 

(a)  1927,   1  Ch.  75,  78. 

(6)  Scott  v.  Pape,  sup.,  per  Cotton,  L.  J.,  at  p.  570;  and  see  Fowlers  v. 
Walker,  (1882)  51  L.  J.  Oh.  443;  Pendarves  v.  Munro,  1892,  1  Ch.  611; 
61  L.  J.  Ch.  494;  cf.  Smith  v.  Baxter,  1900,  2  Ch.  138;  69  L.  J.  Ch.  437. 

(r)  Collis  v.  Laugher,  1894,  3  Ch.  659;  63  L.  J.  Ch.  851. 
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Chap.  VXII. 
Sect.  6. 

Right  may  be 
acquired 
against  person 
incapable  of 
granting  it. 

The  extent  to 
which  the 
right  may  be 
claimed — 
quantity  of 
light. 


The  fact  of  the  servient  owner  being  a  corporation  or  other 
person  incapable  of  granting  the  right  will  not  prevent  the 
statute  running  against  him  (d). 

The  question  to  be  determined  being  whether  the  obstruc- 
tion complained  of  is  a  nuisance,  the  answer  must  depend 
(as  in  the  case  of  other  nuisances)  ,to  a  large  extent  on 
circumstances,  e.g.,  whether  the  building  is  in  town  or 
country.  "  The  uncertainty  of  the  test  may  also  be 
described  as  its  elasticity.  A  dweller  in  towns  cannot  expect 
to  have  as  pure  air,  as  free  from  smoke,  smell,  and  noise, 
as  if  he  lived  in  the  country,  and  distant  from  other 
dwellings;  and  yet  an  excess  of  smoke,  smell,  and  noise, 
may  give  a  cause  of  action,  but  in  each  of  such  cases  it  is 
a  question  of  degree,  and  the  question  is  in  each  case 
whether  it  amounts  to  a  nuisance  which  will  give  a  cause 
of  action"  (e).  If  the  property  has  been  used  .for  the 
whole  of  the  statutory  period  for  a  special  purpose  requiring 
an  extraordinary  amount  of  light,  and  the  use  of  such  an 
extraordinary  amount  is  known  to  the  owner  of  the  servient 
tenement,  it  would  seem  that  the  owner  of  the  dominant 
tenement  will  be  protected  (/).  ,Thexe  is  no  rule,  that,  if 
access  of  light  is  interfered  with  to  an  extent  which  will 
diminish  the  angle  of  light  below  45°,  there  is  material 
interference;  but  the  fact  that  an  angle  of  45°  will  be  left 
is  primd  facie  evidence  against  there  being  substantial 
interference  (gr) . 

On  sale  of  one       With    regard    to    the    question    of    implied  grants  and 
of  two  adjoin-  .  r  ° 

ing  tenements  reservations  (of  the  right  to  light  on  the  .sale  (h)  01  two 

by  the  owner 

of  both.  (rf)  Jordeson   v.  Button,  Southcoates,  §c.   Co.,   1899,  2  Ch.   217;    68 

L.    J.  Ch.  457;  and  see  Slack  v.  Leeds  Industrial  Co-operative  Soc., 
1923,  1  Ch.  431;  1924,  A.  O.  851. 

(e)  Per  Halsbury,  L.  O.,  in  Colls  v.  Home  and  Colonial  Stores,  1904. 
A.  O.  p.  185.  Compare,  however,  with  this  statement  the  judgment  of 
Russell,  J.,  in  Horton  Estate,  Ltd.  v.  Seattle,  Ltd.,  1927,  1  Ch.  p.  78. 

(/)  Lanjranchi  v.  Mackenzie,  (1867)  L..  R.  4  Eq.  421;  36  L.  J.  Ch. 
518;  Colls  v.  Home  and  Colonial  Stores,  sup. 

(0)  Colls  v.  Home  and  Colonial  Stores,  1904,  A.  C.  179,  210;  and 
see  the  cases  mentioned  in  note  (z)  on  p.  363. 

(A)  The  same  principles  apply  in  the  case  of  a  voluntary  conveyance 
or  devise;  Phillips  v.  Low,  1892,  1  Ch.  47;  and  see  Milner't  Safe  Co., 
Ltd.  v.  G.  N.  $  City  Ry.,  1907,  1  Ch.  208. 
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adjoining   tenements    by    the    common    owner,   the    three    Chap.  Vlll. 
following  propositions  may  be  stated: — 1.  If  the  owner  of  t-  6" 

a  house  and  adjoining  land  sell,  or  contract  to  sell  (i)  the 
house  first,  he  impliedly  grants  with  it  the  right  to  light 
over  the  adjoining  land,  and  can  neither  himself  .obstruct 
the  lights  of  the  house,  nor  give  to  anyone  claiming  under 
him  the  right  to  do  so  (fc);  but  if  the  grantee  is  aware  that 
it  is  intended  to  use  the  adjoining  land  for  purposes  incon- 
sistent with  the  implied  grant,  his  rights  are  restricted  (Z), 
the  burden  of  proof  that  the  grantee  was  aware  of  such 
intention  being,  nevertheless,  on  the  grantor  (m).  2.  If 
the  common  owner  sell,  or  contract  to  sell  (ri),  the  land  first, 
keeping  the  house  meanwhile,  there  is  no  implied  reservation 
of  the  right  to  light  for  the  house;  and  the  purchaser  of  the 
land  may  obstruct  the  light  previously  enjoyed  by  the  house, 
whether  the  house  remains  in  the  possession  of  the  original 
vendor,  or  has  been  subsequently  sold  by  him  (o).  To  this 

(i)  Beddington  v.  Atlee,  (1887)  35  Ch.  D.  317;  56  L.  J.  Ch.  655. 

(*)  Palmer  v.  Fletcher,  (1663)  1  Lev.  122;  1  Sid.  167;  Cox  .v. 
Matthews,  (1672)  1  Vent.  237;  Tenant  v.  Gold-win,  (1704)  2  Ld.  Kaym. 
1089,  1093;  1  Salk.  21,  360;  Rosewell  v.  Pryor,  (1701)  6  Mod.  116;  2 
Salk.  460;  Browne  v.  Flower,  1911,  1  Ch.  219;  Goddard,  8th  ed.  131, 
132;  Gale,  10th  ed.  124. 

(J)  Birmingham,  Dudley  and  District  Banking  Co.  v.  Boss,  (1888)  38 
Ch.  D.  295;  57  L.  J.  Ch.  601;  Myers  v.  Catterson,  (1889)  43  Ch.  D. 
470;  59  L.  J.  Ch.  315;  Wilson  v.  Queen's  Club,  1891,  3  Ch.  522;  60 
L.  J.  Ch.  698;  Pollard  v.  ffare,  1901,  1  Ch.  834;  70  L.  J.  Ch.  404; 
Godwin  v.  Schweppes,  1902,  1  Ch.  926;  71  L.  J.  Ch.  438. 

(w)  Broomfield  v.  Williams,  1897,  1  Ch.  602,  613;  66  L.  J.  Ch.  305; 
Quicke  v.  Chapman,  1903,  1  Ch.  659;  72  L.  J.  Ch.  373.  Broomfield  v. 
Williams  was  distinguished  in  Long  v.  Gowlett,  1923,  2  Ch.  177, 
which  see. 

(«)  Beddington  v.  Atlee,  (1887)  35  Ch.  D.  317;  56  L.  J.  Ch.  655. 

(o)  Tenant  \.  Goldwin,  sup.;  White  \.  Bass,  (1862)  7  H.  &  N.  722; 
31  L.  J.  Ex.  283;  Suffield  v.  Brown,  (1863)  4  D.  J.  &  S.  185;  33 
L.  J.  Ch.  249;  Carriers'  Co.  v.  Corbett,  (1865)  2  Dr.  &  S.  355;  12  L,.  T. 
169;  Ellis  v.  Manchester  Carnage  Co.,  (1876)  2  C.  P.  D.  13;  35  L.  T. 
476;  Wheeldon  v.  Burrows,  (1879)  12  Ch.  D.  31;  48  L.  J.  Ch.  853; 
Russell  v.  Watts,  (1883)  25  Ch.  D.  at  p.  565;  reversed  (1885)  10  A.  C. 
590,  but  on  the  ground  that  there  was  an  implied  contract  not  to  interfere 
with  the  lights  of  the  reserved  property;  and  the  rule  applies  where  the 
grantor  has  only  a  limited  interest,  and  afterwards  acquires  the  fee ; 
Booth  v.  AlcocTc,  (1873)  8  Ch.  663;  42  L.  J.  Ch.  557;  Beddington  v. 
Atlee,  sup.;  Rymer  v.  Mcllroy,  1897,  1  Ch.  528;  66  L.  J.  Ch.  336; 
Quiche  v.  Chapman,  sup. 
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Chap.  VIII.  rule — that  if  a  vendor  wishes  to  reserve  any  rights  for  tho 
x  '__ '  property  which  he  retains,  he  must  do  so  by  express  words — 
there  is  the  exception  of  easements  of  necessity  (p);  and 
under  certain  special  circumstances  other  rights  may  be 
impliedly  reserved,  e.g.,  a  right  of  support  when  one  of  two 
adjoining  houses  is  sold  (g),  or  to  use  a  formed  road  from 
one  tenement  to  and  for  the  apparent  use  of  the  other  (r) . 
3 .  If  the  common  owner  sell  the  land  and  house  simul- 
taneously, or  in  such  a  way  that  both  conveyances  are  really 
part  of  one  sale,  there  is  an  implied  reservation  of  the  right 
to  light  for  the  house  (s) .  And  where  the  simultaneous 
alienation  is-  effected  by  the  will  of  the  common  owner,  the 
fact  that  the  dominant  tenement  \vas  not  at  the  date  of  the 
will  in  the  actual  possession  of  the  testator,  but  was  let 
on  lease,  does  not  alter  the  rule;  and  the  devisee  of  the 
servient  tenement,  and  those  claiming  under  him,  are  .not 
entitled  to  obstruct  the  lights  of  the  houses  (£).  But  the 
onus  is  on  the  person  claiming  a  right  to  light  to  show  that 
the  grantor  had  power  to  grant  the  right  claimed  (tt). 

Vendorshould       In  every  such  case  a  vendor  should,  by  express  reservation 
reserve  rights  or  re-grant,  keep  on  foot  for  his  own  benefit,  in  respect 

(p)  Wheeldon  v.  Burrows,  sup.;  Union  Lighterage  Co.  v.  London 
G.  D.  Co.,  1902,  2  Ch.  557;  71  L.  J.  Ch.  791;  Gordon  v.  Ogilvie,  (1899) 
15  T.  L.  R.  239;  Nicholls  v.  N.,  (1900)  81  L.  T.  811;  see  per  Kefce- 
wich,  J.,  in  Ray  v.  Hazeldine,  1904,  2  Ch.  17;  73  L.  J.  Ch.  537,  as  to 
distinction  between  what  is  absolutely  necessary  and  what  is  reasonably 
required  for  enjoyment  of  the  land  or  building  as  it  stands;  and  see 
Long  v.  Gowlett,  1923,  2  Ch.  177;  Goddard,  8th  ed.  37;  Gale,  10th  ed. 
172. 

(q~)  See  Gordon  v.  Ogilvie,  sup. 

(r)  Nicholls  v.  A'.,  sup.;  Thomas  v.  Owen,  (1887)  20  Q.  B.  D.  225; 
57  L.  J.  Q.  B.  198;  and  see  Brown  v.  Alabaster,  (1887)  37  Ch.  D.  490; 
57  L.  J.  Ch.  255;  Taws  v.  Knowles,  1891,  2  Q.  B.  564;  60  L.  J.  Q.  B. 
641. 

(*)  Swansborough  v.  Coventry,  (1832)  9  Bing.  305;  2  L.  J.  N.  S. 
C.  P.  Ill;  Compton  v.  Richards,  (1814)  1  Pri.  27;  Allen  v.  Taylor, 
(1880)  16  Ch.  D.  355;  50  L.  J.  Ch.  178;  and  aee  and  distinguish 
Watson  v.  Troughton,  (1883)  48  L.  T.  508.  See  also  Goddard,  8th  ed., 
264,  265. 

(0  Barnes  v.  Loach,  (1879)  4  Q.  B.  D.  494;  48  L.  J.  Q.  B.  756; 
and  see  Goddard,  267. 

(M)  Quicke  v.  Chapman,  1903,  1  Ch.  659;  72  L.  J.  Ch.  373. 
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of  the  tenement  retained,  any  easement  or  quasi-easement    Chap.  VIII. 

which  he  may  desire  to  enjoy,  over  the  tenement  sold.  *** ' 

required  for 
benefit  of 

There  is  no  natural  right  of  uninterrupted  access  ;of  air  tenement 

to  the  chimneys  of  a  house  (#),  or  to  a  windmill  («/)  or  other  retain    • 
i     -IT        /   N        -VT  -i  -i  i       Right  to  air. 

building  (z).     Nor  can  a  right  to  air  be  acquired  under  the 

Prescription  Act  (a),  as  the  presumption  of  a  grant  only 
arises  in  cases  where  the  owner  of  the  servient  tenement 
had  it  in  his  power  to  prevent  the  enjoyment.  But  it  may 
be  acquired  by  express  or  implied  grant  (&);  and  the  right 
to  have  an  uniterrupted  flow  of  air  from  over  the  land  of 
another  in  a  definite  direction  to  a  definite  place  can  be 
established  by  immemorial  user  or  user  which  may  have 
had  for  its  origin  some  lost  grant  or  agreement  (c) . 

Claims  of  right  of  way,  water,  watercourse,  or  any  other  Easements 
•easement  (except  light  which  becomes  absolute  and  inde-  light, 
feasible  after  twenty  years'  enjoyment  (d)},  become  primd 
jade,  valid  after  twenty  years'  uninterrupted  enjoyment; 
and  cannot  be  defeated  by  mere  proof  of  such  enjoyment 
having  commenced  at  any  prior  period;  but,  until  forty 
years'  uninterrupted  enjoyment,  they  remain  liable  to  be 
•defeated  in  any  other  way  in  which  they  might  have  been 
•defeated  before  the  passing  of  the  Act;  e.g.,  "by  proof 
of  a  grant,  or  of  a  licence,  written  or  parol,  for  a  limited 
period,  comprising  the  whole  or  part  of  the  twenty  years, 
or  of  the  absence  or  ignorance  of  the  parties  interested  in 
•oppoaing  the  claim,  and  their  agents  during  the  whole  time 

O)  Bryant  v.  Lejever,  (1879)  4  C.  P.  D.  172;  48  L.  J.  Ch.  380; 
.and  see  Cable  v.  Bryant,  1908,  1  Oh.  .259. 

(y)  Webb  v.  Bird,  (1863)  13  C.  B.  N.  S.  841;   31  L.  J.  C.  P.  335. 

(z)  Chtutey  v.  Ackland,  1895,  2  Ch.  389;  1897,  A.  C.  155;  64  L.  J. 
Q.  B.  523;  66  L.  J.  Q.  B.  518. 

(a)  Potts  v.  Smith,  (1868)  38  L.  J.  .Ch.  68;  6  Eq.  311;  and  see  Hall 
TT.  Lichfield  Brewery  Co.,  (1880)  49  L.  J.  Ch.  655;  43  L.  T.  380;  Harris 
v.  De  Pinna,  (1886)  33  Ch.  D.  238;  54  L.  T.  38,  770. 

(6)  Bass  v.  Gregory,  (1890)  25  Q.  B.  D.  481;  59  L.  J.  Q.  B.  574; 
•Cable  v.  Bryant,  1908,  1  Ch.  259. 

(c)  Chastey  v.  Ackland,  sup. ;  Bass  v.   Gregory,  sup. ;  and  see  Aldin 
v.   Latimer,  $c.  Co.,  1894,  2  Ch.  537;  63  L.  J.  Ch.  601;   Colls  v.  Home 
and  Colonial  Stores,  1904,  A.  C.  at  p.  183. 

(d)  Sup*  p.  358  et  seq. 
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Chap.  Vlll.  that  it  was  exercised  "  (e).  After  forty  years'  uninterrupted 
tj  '  enjoyment,  such  easements  become  absolute  and  inde- 
feasible, unless  proof  be  given  of  the  enjoyment  having 
been  under  some  consent  or  agreement  expressly  given  or 
made  for  that  purpose  .by  deed  or  writing  (/) .  After  .the 
end  of  the  twenty  years,  and  before  the  end  of  the  forty, 
a  grant  may  still  be  presumed  by  a  jury  (g~),  notwithstanding 
that  the  enjoyment  is  shown  to  have  originated  in  an 
agreement  by  parol  or  writing  not  under  seal  (A),  but  no 
such  presumption  is  admissible  if  the  dominant  and  servient 
tenement  have  during  the  whole  period  been  in  the  hands- 
of  lessees,  holding  under  the  same  landlord  (i);  or  if  the 
owner  of  the  servient  tenement  was  incapable  of  rightfully 
granting  the  easement:  e.g.,  if  such  grant  would  have 
been  a  breach  of  trust  (fc),  or  in  contravention  of  an  Act  of 
Parliament  (1} . 

Rights  of  A  right  of  way  pre-supposes  a  more  or  less  defined 

track  (m).  A  road  may  be  a  common  highway,  though 
it  is  only  occasionally  used  by  the  public,  or  is  circuitous, 

public  way.     or  does  not  terminate  in  a  town,  or  in  some  other  public 

O)  Per  Parke,  B.,  in  Bright  v.  Walker,  (1834)  1  C.  M.  &  R.  219;  a 
L.  J.  N.  S.  Ex.  250;  Wheaton  v.  Maples,  1893,  3  Ch.  48;  62  L.  J. 
Ch.  963;  and  see  Gardner  v.  Hodgson's  Kingston  Brewery,  1903,  A.  C. 
229;  72  L.  J.  Ch.  558,  where  the  payment  of  an  annual  sum,  the  origin 
of  which  was  unknown,  was  held  to  negative  the  inference  of  a 
prescriptive  title. 

(/)  Prescription  Act,  1832,  s.  2. 

(y)  See  Bright  v.  Walker,  (1834)  1  C.  M.  &  R.  at  p.  222;  3  L.  J. 
N.  S.  Ex.  250;  Wheaton  v.  Maples,  1893,  3  Ch.  48;  62  L.  J.  Ch.  963; 
Hanna  v.  Pollock,  (1900)  2  IT.  R.  664;  Kilgour  v.  Gaddes,  1904, 1  K.  B. 
457;  73  L.  J.  Ch.  233;  and  .see  Brocklebank  v.  Thompson,  1903,  2  Ch. 
344,  350;  72  L.  J.  Ch.  626,  as  to  twenty  years'  user  being  good  evidence 
to  create  presumption  of  immemorial  custom  for  inhabitants  of  parish  to 
use  a  churchway.  See  also  Farquhar  v.  Newbury  R.  D.  C.,  1908,  2 
Ch.  586;  1909,  1  Ch.  12. 

(A)  Dewhirst  v.  Wrigley,  (1838)  1  C.  P.  Coop.  329. 

(t)  Kilgour  v.  Gaddes,  1904,  1  K.  B.  457;  73  L.  J.  Ch.  233. 

(*)  Rochdale  C.  Co.  v.  Radcliffe,  (1852)  18  Q.  B.  287;  21  L.  J. 
Q.  B.  297;  cf .  Creyke  v.  Level  of  Hatfield  Chase,  (1896)  12  T.  L.  R.  383. 

(0  Neaverton  v.  Peterboro'  R.  D.  Co.,  1902,  1  Ch.  557;  71  L.  J.  Ch. 
r,78;  and  see  Jones  v.  Llanrwst  U.  D.  .C.,  1911,  1  Ch.  393;  A.-G.  v. 
Lewet  Corp.,  1911,  2  Ch.  495. 

(m)  Robinson  v.  Cowpen  Local  Board,  (1894)  63  L.  J.  Q.  B.  235. 
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road  (n) ;  and  a  very  short  continuous  user  by  the  public,    Chap.  VIII. 

openly  and  as  of  right,  is  sufficient  to  raise  a  presumption — ' — 

of  its  dedication  to  their  use  (o) .  But  in  the  case  of  the 
ueer  of  rough  tracks  (e.g.,  tracks  leading  to  the  seashore) 
where  the  user  does  no  injury  to  the  owner,  the  Court  will 
be  slow  to  presume  dedication  (p) ;  and  where  the  ,road  is 
a  cul  de  sac,  there  must  usually  be  evidence  of  expenditure 
of  public  money  or  of  exercise  of  acts  of  control  by  the 
local  authority  (q). 

In  order  to  constitute  a  valid  dedication  to  the  use  of  the  Dedication, 
public  there  must  be  an  intention  to  dedicate,  and  user  is  , 

itself  evidence  of  such  intention  (r),  and  it  is  also  essential 
that  (there  should  be  a  terminus  a  quo  and  a  terminus 
ad  quern  (s).  The  presumption  may  be  rebutted  by  evidence 
of  the  owner's  intention  that  the  public  should  only  have  a 
permissive  user,  as,  e.g.,  by  his  arbitrarily  closing  the  way 
for  one  day  in  each  year  (£),  or  by  showing  that  the  state  of 
the  title  was  such  that  a  binding  dedication  was  impos- 
sible (M).  But  mere  non-user  for  any  number  of  years  will 

(«)  JR.  v.  Inhabitants  to/  Wandsworth,  (1817)  1  B.  &  Aid.  63; 
Bourke  v.  Davis,  (1889)  44  Ch.  D.  110,  122;  it  may  be  a  cul  de  sac: 
A.-G.  v.  Richmond  Corp.,  (1903)  89  L.  T.  700.  See  also  A.-G.  v. 
Antrobus,  1905,  2  Ch.  188. 

(o)  Rugby  Charity  v.  Merryweather,  (1790)  11  Ea.  375,  n.,  where  a 
period  of  six  years  was  held  sufficient.  As  to  dedication  for  a  promenade, 
see  Abercromby  v.  Fermoy  Town  Commrs.,  (1900)  1  IT.  R.  302;  and 
generally  as  to  dedication,  see  Pratt  on  Highways,  17th  ed.  18;  Simpson 
v.  A.-G.,  1904,  A.  C.  476. 

(y)  Behrens  v.  Richards,  1905,  2  Ch.  614,  619. 

(?)  A.-G.  v.  Antrobus,  1905,  2  Ch.  207;  Whiteliowe  v.  Hugh,  1906, 
2  Ch.  285;  Kirby  v.  Paignton  U.  D.  C.,  1913,  1  Ch.  337;  Vine  v. 
Wenham  (1915),  84  L.  J.  Ch.  913;  Kingston-on-Hull  v.  N.  E.  R., 
1915,  1  Ch.  456. 

(r)  ChinnocJc  v.  Hartley  Rur.  Co.,  (1899)  63  J.  P.  327;  and  see  A.-G. 
v.  Esher  Linoleum  Co.,  1901,  2  Ch.  647;  70  L.  J.  Ch.  808,  where  a 
private  carriage-way  was  laid  out  adjacent  to  a  public  footway.  See  also 
Offin  v.  Rochford  R.  D.  C.,  1906,  1  Oh.  342;  Tottenham  U.  D.  C.  v. 
Rowley,  1912,  2  Ch.  633. 

(s)  Robinson  v.  Cowpen  Local  Board,  (1894)  63  L.  J.  Q.  B.  235. 

(0  Trustees  of  British  Museum  v.  Finnis,  (1832)  5  C.  &  P.  460. 

(«)  R.  v.  Petrie,  (1855)  4  E.  &  B.  737;  24  L.  J.  Q.  B.  166;  G.  W.JR. 
Co.  v.  Solihull  Rur.  Co.,  (1902)  86  L.  T.  852;  Roberta  v.  James,  (1903) 
89  L.  T.  282;  Sheringham  Urban  Council  v.  Holsey,  (1904)  2  L,  G.  R. 
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Ch»p.  VIII. 
Sect.  6. 


Effect  of 
diversion  of 
road. 


Presumption 
of  ownership. 


not  destroy  (#),  or  prevent  the  public  from  resuming  («/),  the 
right  to  a  public  way;  though  it  may  be  evidence  that  no 
such  right  ever  existed. 

The  effect  of  the  diversion  of  an  old  road  and  the  sub- 
stitution of  a  new  one  under  s.  16  of  the  R.  C.  C.,  1845, 
seems  to  be  to  vest  the  old  road  in  the  original  owner  freed 
from  the  public  right  of  way  (z). 

The  soil  of  a  road,  whether  public  or  private,  usque  ad 
medium  filum  vice,  is  presumed  to  belong  to  the  adjoining 
owners  (a),  and  to  pass  by  a  conveyance  of  the  adjoining 
land,  even  where  the  acreage  of  the  land  is  stated,  and  the 
land  is  described  by  reference  to  a  plan  containing  no  portion 

744;  68  J.  P.  395;  Corsellis  v.  L.  C.  C.,  1908,  1  Ch.  13;  cf.  Coals' 
v.  Herefordshire  C.  C.,  1909,  2  Ch.  579.  As  to  an  assent  by  a  re- 
mainderman, see  Farquhar  v.  Newbury  R.  D.  C.,  1909,  1  Ch.  12.  The 
onus  of  displacing  the  presumption  lies  on  the  person  seeking  to  deny 
the  inference  from  the  public  user;  Powers  v.  Bathurst,  (1880)  49  L.  J. 
Ch.  294;  A.-G.  v.  Esher  Linoleum  Co.,  sup.;  Friern  Barnet  Urb.  Co.  v. 
Richardson,  (1&99)  62  J.  P.  547;  A.-G.  v.  Richmond  (Mayor  of),  (1903) 
89  L.  T.  700. 

(*)  Dawes  \.  Hawkins,  (1860)  8  C.  B.  N.  S.  848;  29  L.  J.  C.  P. 
343;  Harvey  v.  Truro  Rur.  Co.,  1903,  2  Ch.  638;  72  L.  J.  Ch.  705. 
See  St.  Ives  Corp.  v.  Wadsworth,  (1908)  72  J.  P.  73. 

(y)  lb.;  Turner  v.  Ringwood  Highway  Board,  (1870)  9  Eq.  418; 
A.-G.  v.  Watford  R.  D.  C.,  1912,  1  Ch.  417. 

00  Margttis  of  Salisbury  v.  G.  N.  R.  Co.,  (1858)  5  C.  B.  N.  S.  174; 
28  L.  J.  C.  P.  40;  Melksham  U.  D.  C.  v.  Gay,  (1902)  18  T.  L.  B. 
358 

(a)  Berridge  v.  Ward,  (186-1)  10  O.  B.  N.  S.  400;  30  L,.  J.  C.  P. 
218;  Haynes  v.  King,  1893,  3  Ch.  439;  63  L.  J.  Ch.  21.  The  pre- 
sumption does  not  extend  to  a  road  not  actually  existing,  but  only 
intended  to  be  made;  Leigh  v.  Jack,  (1879)  5  Ex.  D.  264;  49  L.  J.  Ex. 
220;  Holmes  v.  Bellingham,  (1859)  7  C.  B.  N.  S.  329;  29  L.  J.  C.  P 
132.  But  see  as  to  highways  under  an  urban  sanitary  authority,  Public- 
Health  Act,  1875,  ss.  4,  149;  Coverdale  v.  Charlton,  (1878)  4  Q.  B.  D. 
104;  48  L.  J.  Q.  B.  128;  Mayor  of  Tunbridge  Wells  v.  Baird,  1896, 
A.  C.  434;  65  L.  J.  Q.  B.  451;  under  Public  Health  (London)  Act, 
1891,  8.  44,  L.  $  N.  W.  R.  Co.  v.  Westminster  Corp.,  1902,  1  Ch.  269; 
71  L.  J.  Ch.  34;  Westminster  City  Council  v.  Johnson,  1904,  2  K.  B. 
737;  under  a  local  authority,  Metropolis  Management  Act,  1855,  Si. 
Mary  Battersea  Pestry  v.  County  of  London  $  Brush  Prov.  L.  Co., 
1899,  1  Ch.  474;  68  L.  J.  Ch.  238;  under  a  county  council,  Local 
Government  Act,  1888,  Curtis  v.  Kesteven  County  Council,  (1890)  4 
Ch.  D.  504;  63  L.  T.  543;  and  see  Copestake  v.  W.  Sussex  C,  C.,  1911, 
2  Ch.  331. 
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of  the  highway  (6).     This  presumption,  however,  may    be    Chap.  VIII. 
rebutted  by  the  special  circumstances  of  the  case  (c).     The         *°  '   ' 
presumption    is    one    which    applies    both    in    town    and 
oountry  (d} ;  but  where  a  railway  is  a  boundary,  it  has  been 
held  that  the  presumption  in  question  is  not  applicable  (e). 

A  right  of  private  way  is  generally  claimed  by  express  Private  way. 
grant  or  reservation;  but  such  a  grant  has  been  presumed 
from  an  uninterrupted  enjoyment  of  twenty  years  not  shown 
to  be  merely  permissive  (/) ;  and  the  presumption  may  bo 
raised,  even  where  the  land  is  in  the  occupation  of  a  tenant, 
if  the  user  has  been  of  long  duration,  or  there  are  other 
•Circumstances  which  prove  that  such  user  was  with  the  know- 
ledge of  the  owner  of  the  inheritance  (<?),  but  not  in  favour 
•of  a  tenant  against  his  landlord  (h). 

(&)  Berridge  v.  Ward,  sup. ;  Simpson  v.  Dendy,  (1860)  8  C.  B.  N.  S. 
433,  472;  Micklethwait  v.  Newlay  Bridge  Co.,  (1886)  33  Ch.  D.  133. 
The  soil  of  the  road  is  not  boundary,  but  part  of  the  property  sold,  and 
stands  on  the  same  footing  as  to  payment;  Re  Popple  and  Barratt1, 
(1877)  25  W.  E.  248;  Central  London  R.  Co.  v.  City  of  London  Land 
Tax  Commrs.,  1911,  2  Oh.  467.  As  to  the  soil  under  a  railway,  see 
Thompson  v.  Hickman,  1907,  1  Ch.  550. 

(c)  Pryor  v.  Petre,  1894,  2  Ch.   11;  63  L.  J.   Ch.  531;   Mappin  v. 
Liberty,  1903,  1  Ch.  118;  72  L.  J.  Ch.  63;  and  see  1911,  2  Ch.  p.  473. 

(d)  Re  White's  Charities,  1898, 1  Ch.  659;  67  L.  J.  Oh.  430;  University 
^College,    Oxford  v.   Corp.    of   Oxford,    (1904)   68   J.   P.   470;    but  sec 
L.   $  N.  W.  R.  Co.   v.   Westminster  Corp.,  1902,  1  Ch.  p.  279. 

(e)  Thompson  v.  Hickman,  1907,  1  Ch.  550. 

(/)  Campbell  v.  Wilson,  (1803)  3  Ea.  294;  and  as  to  a  private  right 
•of  way  or  for  boating,  see  Bourke  v.  Davis,  (1889)  44  Ch.  D.  110;  62 
L.  T.  34;  and  a  grant  extends  to  licensees  though  not  expressly  men- 
tioned; Baxendale  v.  North  Lambeth  Club,  1902,  2  Ch.  427;  71  L.  J.  Ch. 
806;  and  see  Milner's  Safe  Co.,  Ltd.  v.  G.  N.  #  City  R.,  1907,  1  Ch. 
208. 

(<7)  Davies  v.  Stephens,  (1835)  7  C.  &  P.  670;  Daniel  v.  North,  (1809) 
11  Ea.  372;  but  see  as  between  tenant  for  life  in  possession  and  rever- 
sioner,  Roberts  v.  James,  (1903)  89  L.  T.  282.  The  owner  of  a  wharf  or 
of  property  skirting  a  public  road  has,  jure  natures,  a  private  right 
of  access  to  the  river  or  road;  A.-G.  v.  Thames  Conservators,  (1862)  1 
H.  &  M.  1;  8  Jur.  N.  S.  1203;  Ramuz  v.  Southend  Local  Bd.,  (1892) 
•67.  L.  T.  169.  Interference  with  such  a  private  right  is  ground  for  an 
action  for  damages;  Rose  v.  Groves,  (1843)  5  Man.  &  G.  613;  12  L.  J. 
C.  P.  251;  Lyon  v.  Fishmongers'  Co.,  (1876)  1  A.  O.  662;  46  L.  J.  Ch. 
-68;  Fritz  v.  Hobson,  (1S80)  14  Ch.  D.  542;  49  L.  J.  Ch.  735. 

(A)  Macnaghten  v.  Baird,  (1903)  2  IT.  R.  731. 
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Effect  of 
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Way  of 

necessity. 


Where  a  right  of  way  is  granted  in  general  terms  it  seema 
doubtful  whether  the  grantor  or  grantee  is  the  person  to- 
define  it  («). 

Where  there  was  a  grant  of  a  right  of  way  to  a  yearly 
tenant,  his  heirs  and  assigns,  tenants  and  occupiers  for  the 
time  being  of  Blackacre  and  Whiteacre,  it  was  held  that 
a  lessee  claiming  through  the  yearly  tenant  who  had  subse- 
quently acquired  the  fee  in  Blackacre  was  entitled  to  the- 
right  of  way  (fc). 

A  right  of  way,  by  necessity,  may  be  claimed,  as  arising 
from  an  implied  grant  (Z),  but  the  mere  fact  of  a  tenement 
being  Jand-locked  will  not  raise  a  presumption  of  a  grant  over 
the  adjoining  land  (TW).  Such  a  right  is  an  exception  to 
the  general  rule  that  a  grantor,  if  he  intends  to  reserve  any 
right  over  the  tenement  granted,  must  reserve  it  expressly 
in  the  grant:  the  ground  of  the  exception  being,  apparently, 
the  public  policy  of  preventing  any  tenement  from  becoming 
jajisolutely  useless  (n).  Hence,  such  a  right  of  way  is  im- 
pliedly  granted,  or  reserved,  where  a  land-locked  tenement  is 
granted,  or  is  retained,  while  the  adjoining  land  i& 
granted  (o).  But  nothing  short  of  absolute  necessity  for  the 
user  of  the  way  at  the  date  of  the  grant  is  sufficient  to  raise 
the  implication  (p);  and  the  right  is  limited  by,  and  ceases 

(f)  Gale,  10th  ed.  346. 

(*)  Rymer  v.  Mcllroy,  1897,  1  Ch.  528;  66  L.  J.  Ch.  336. 

(J)  Proctor  v.  Hodgson,  (1855)  10  Ex.  824,  828;  24  L.  J.  Ex.  195; 
Pinnington  v.  Gotland,  (1853)  9  Ex.  1 ;  22  L.  J.  Ex.  349. 

(m)  Wilkes  v.  Greenway,  (1890)  6  T.  L.  R.  449;  Menzies  v.  Breadal- 
bane,  (1902)  (No.  2)  4  F.  59,  Ofc.  of  Seas. 

(«)  Dutton  T.  Tayler,  (1701)  2  Lutw.  477;  Pinnington  v.  Galland, 
sup.;  Wheeldon  v.  Burrows,  (1879)  12  Ch.  D.  31,  57;  48  L.  J.  Ch.  853. 

(o)  Clark  v.  Cogge,  (1606)  Cro.  Jac.  170;  Howton  v.  Frearson,  (1798) 
8  T.  R.  50;  Pinnington  v.  Galland,  sup.;  Gay  ford  v.  Moffatt,  (1868)  4 
Ch.  133;  Cannon  v.  Villars,  (1878)  8  Ch.  D.  415;  47  L.  J.  Ch.  597. 
Tho  term  "  reserved "  is  not  an  accurate  expression,  because  where  the 
land-locked  cloee  is  retained,  while  the  adjoining  land  is  granted,  the 
implied  right  of  way  to  the  close — strictly  speaking — operates  by  way  of 
regrant  from  the  grantee  of  the  adjoining  land;  Corp.  of  London  v. 
Riggs,  (1880)  13  Ch.  D.  798;  49  L.  J.  Ch.  297. 

(p)  Lodd  v.  Burchell,  (1862)  1  H.  &  C.  113;  31  L.  J.  Ex.  364; 
Proctor  T.  Hodgson,  (1855)  10  Ex.  824;  24  L.  J.  Ex.  195;  Titchmanh  v. 
Royston  Water  Co.,  (1899)  81  L.  T.  673;  and  see  Laviet  T.  Sear, 
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with,  the  necessity  which  created  it  (#),  and  is  confined  to  a    Chap.  VIII. 
user  for  such  purposes  as  were  necessary  for  the  enjoyment         ec  ' 
of  the  land-locked  tenement  at  the  date  of  its  separation 
tflrom  the  adjoining  land,  and  does  not  extend  to  a  user 
for  any  other  purposes  (r). 

It  is  for  the  grantor  to  determine  what  is  a  convenient  way  By  whom  to 
to  the  land-locked  land  (s);  but  when  once  the    way    has  meineaer 
been  treated,  the  owner  of  the  servient  tenement    cannot 
divert  it  at  his  pleasure,  even  though  the  substituted  way  may 
be  as  convenient  (£).  Where  on  a  devise  a  farm  was  severed, 
and  there  was  no  access  to  one  of  the  severed  portions,  except 
over  the  other,  and  the  will  was  silent  as  to  any  right  of  way, 
it  was  held  that  there  was  an  implied  grant  of  a  right  of  way 
which  actually  existed  at  the  death  of  the  testator,  who  had 
himself  occupied  the  farm  (u). 

A  private  right  of  way  is  not  necessarily  lost  by  twenty  How  right  of 
years'  non-user,  the  party  entitled  having  had  a  more  con-  maybe lost^ 
venient  mode  of  access;  in  order  that  non-user  may  have  the 
effect  of  destroying  the  right,  it  must  be  the  consequence  of 
something  which  is  adverse  to  the  user  (#) ;  there  must  be  a 


(1869)  7  Eq.  427;  38  L.  J.  Ch.  535;  and  Clancy  v.  Byrne,  (1877) 
11  I.  R.  C.  L.  355,  where  it  was  held  that  a  way  which  at  commencement 
of  the  tenancy  had  commonly  been  enjoyed  as  convenient  though  not 
necessary  to  the  enjoyment  of  the  dominant  tenement  would  pass  under 
general  words. 

(?)  Holmes  v.  Gorittg,  (1824)  2  Bing.  76;  9  Moore,  166;  see  Gale, 
10th  ed.  p.  179;  Goddard,  8th  ed.  379. 

(r~)  Corp.  of  Londm  v.  Riggs,  sup.;  see  Serff  v.  Acton  Local  Bd., 
(1886)  31  Ch.  D.  679;  55  L.  J.  Ch.  569;  Taff  Vale  R.  v.  Cardiff  R., 
1917,  1  Ch.  pp.  515,  516. 

(«)  Clarke  v.  Rugge,  (1607)  2  Boll.  Abr.  60,  pi.  17;  Packer  v.  Well- 
stead,  (1658)  2  Sid.  Ill;  Bolton  v.  B.,  (1879)  11  Ch.  D.  968,  972;  48 
L.  J.  Ch.  467;  Met.  R.  v.  G.  W.  R.,  (1900)  82  L.  T.  451;  64  J.  P. 
472;  Gale,  10th  ed.  p.  183. 

(0  Deacon  v.  S.  E.  R.  Co.,  (1889)  61  L.  T.  377;  and  see  dicta  of 
Blackburn,  J.,  in  Pearson  v.  Spencer,  (1861)  1  B.  &  S.  584;  3  ib.  761; 
7  Jur.  N.  S.  1195;  Gale,  pp.  183,  346. 

(«)  Pearson  v.  Spencer,  sup. 

(*)  Ward  v.  W.,  (1852)  7  Ex.  838;  21  L.  J.  Ex.  334. 
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Chap.  VIII.  manifest  intention  to  wholly  abandon  the  right  (*/),  and  this 
9C*"_'!-._  depends  on  the  fact  of  each  particular  case  (z).  A  parol 
agreement  for  the  substitution  of  a  new  way  has  been  held 
no  evidence  of  the  abandonment  of  an  old  prescriptive 
way  (a).  A  right  of  way  by  prescription  must  be  restricted 
to  the  kind  of  user  to  which  the  prescription  extends;  the 
true  principle  being  "  that  you  cannot  from  evidence  of  user 
of  a  privilege,  connected  with  the  enjoyment  of  property  in 
its  original  state,  infer  a  right  to  use  it,  into  whatsoever  form, 
or  for  whatever  purpose,  that  property  maybe  changed  "  (6), 
Where  it  depends  upon  grant  it  may  be  lost  by  the  user  of  it 
for  purposes  not  authorised  by  the  terms  of  the  grant  (<?); 
but  unless  specially  restricted,  it  will,  as  a  general  rule,  be 
construed  as  ai-ight  of  way  for  all  purposes  (d) .  Thus,  where 
a  right  of  way  was  granted  to  A.  through  a  gateway 
belonging  to  the  vendor  "  to  a  wicket  gate  to  be  erected  by 
A.,"  leading  into  part  of  the  property  conveyed  to  him,  and 
A.,  instead  of  building  a  wicket  gate,  erected  a  cart  shed,  and 
claimed  a  right  of  carriage  way  to  it,  it  was  held  that  no 
restriction  could  be  implied  from  the  terms  of  the  grant,  and 

(y)  Cooke  v.  Ingram,  (1893)  68  L.  T.  671;  Young  v.  Star  Omnibus 
Co.,  (1902)  86  L.  T.  41;  Swan  v.  Sinclair,  1924,  1  Ch.  254. 

(=)  James  v.  Stevenson,  1893,  A.  C.  162;  62  L.  J.  C.  P.  51;  and 
Mid.  B.  v.  Gribble,  1895,  2  Ch.  829;  64  L.  J.  Ch.  826,  where  the  vendor 
having  a  right  of  way  over  level  crossing  as  owner  of  land  on  both 
sides  of  the  railway  alienated  the  land  on  one  side  without  reservation 
of  right  of  way,  the  right  was  held  to  be  extinguished. 

(a)  Lovell  v.  Smith,  (1857)  3  C.  B.  N.  S.  120,  126,  127;  and  see 
Hitlbert  v.  Dale,  1909,  2  Ch.  570. 

(6)  Wimbledon  Commons  Conservators  v.  Dixon,  (1875)  1  Ch.  D. 
362,  368,  per  James,  L.  J.;  45  L.  J.  Ch.  353;  Bradburn  v.  Morrit, 
(1876)  3  Ch.  D.  812;  Mihier's  Safe  Co.,  Ltd.  v.  G.  N.  $  City  Jt.,  1907. 
1  Ch.  208,  226. 

(e)  Allan  v.  Gomme,  (1840)  11  A.  &  E.  759;  9  L.  J.  X.  S.  Q.  B. 
258;  and  see  Henning  v.  Burnet,  (1852)  8  Ex.  192;  22  L.  J.  Ex.  79; 
Williams  v.  James,  (1867)  L.  R.  2  C.  P.  577;  36  L.  J.  C.  .P.  256; 
Wood  v.  Saunders,  (1875)  10  Ch.  582;  Harris  v.  Flower,  (1904)  &0  L.  T. 
669;  Milner's  Safe  Co.,  Ltd.  v.  G.  N.  &  City  R.,  tup. 

(d)  United  Land  Co.  v.  G.  E.  E.,  (1875)  10  Ch.  586;  44  L.  J.  Ch. 
685;  Newcomen  v.  Coulson,  (1877)  5  Ch.  D.  133;  46  L.  J.  Ch.  459; 
Finch  v.  G.  W.  £.  Co.,  (1879)  5  Ex.  D.  254;  41  L.  T.  731;  Harri* 
v.  Flower,  sup.;  White  \.  Grand  Hotel,  Eastbourne,  Ltd.,  1913,  1  Ch. 
113.  Thus,  a  right  of  way  may  include  the  right  of  space  for  turning; 
Knox  v.  Sansom,  (1877)  25  W.  R.  864;  and  see  Sketchley  v.  Berger, 
(1894)  69  L.  T.  754. 
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that  the  purchaser  was  entitled  to  a  right  of  way  for  all    Chap.  VII I. 
purposes  (e). 

The  law  as  to  water  and  watercourses  seems  in  its  prin-  As  to  water 
cipal  points  to  be  as  follows  (/): — Every  riparian  proprietor  course*.61 
has  a  primd  jacie  right  to  fish  the  stream  in  front  of  his  own 
land  (g) ;  and  to  use  it  for  his  own  purposes  in  any  manner 
not  inconsistent  with  the  exercise  of  a  similar  right  hy  the 
proprietors  of  land  above  or  below.  But  he  can  neither  as 
against  those  below  injure  the  quality  of  the  water,  nor 
sensibly  diminish  its  quantity,  nor  as  against  those  above  can 
he  dam  up  the  water  to  their  inconvenience  (h).  A  riparian 
owner  cannot,  except  as  against  himself,  confer  on  anyone 
who  is  not  a  riparian  owner  any  right  to  use  the  water  of  the 
stream ;  and  an  action  will  lie  by  riparian  owners  lower  down 
against  a  non-riparian  owner  who  has,  under  a  grant  from  a 

(e)  Watts  v.  Kelson,  (1871)  6  Ch.  166;  see  note,  ib.  p.  169;  40  L.  J. 
Ch.  126;  and  see  Jteilly  v.  Sooth,  (1890)  44  Ch.  D.  12;  62  L.  T.  378, 
and  Somerset  v.  G.  W.  JR.  Co.,  (1882)  46  L.  T.  883. 

(/)  As  to  the  rights  of  a  riparian  owner  against  a  public  body  taking 
or  diverting  the  stream  tinder  statutory  powers,  see  Stone  v.  Mayor  of 
Yeovil,  (1876)  2  C.  P.  D.  99;  46  L.  J.  O.  P.  137;  and  see  and  dis- 
tinguish Bush  v.  Trowbridge  Water  Co.,  (1875)  10  Ch.  459;  44  L.  J.  Ch. 
645. 

(a)  Lamb  v.  Newbiggin,  (1844)  1  C.  &  K.  549.  As  to  who  is  a 
riparian  owner,  and  as  to  the  power  of  a  riparian  owner  to  grant  to  a 
non-riparian  owner  the  use  of  the  watercourse,  see  Nuttall  v.  Bracewett, 
(1866)  L.  E.  2  Ex.  1;  36  L.  J.  Ex.  1;  Holker  v.  Porritt,  (1875) 
L.  B.  10  Ex.  59;  44  L.  J.  Ex.  52. 

(h)  See  Wright  v.  Howard,  (1823)  1  S.  &  S.  190;  1  L.  J.  (0.  S.) 
Ch.  94;  Mason  v.  HUl,  (1833)  5  B.  &  Ad.  1;  2  N.  &M.  547  (commented 
on  in  Orr-Ewing  v.  Colquhoun,  (1877)  2  A.  C.  at  p.  854);  Acton  v. 
Blundell,  (1844)  2  M.  &  W.  349;  13  L.  J.  Ex.  289;  Wood  v.  Waud. 
(1849)  3  Ex.  748;  18  L.  J.  Ex.  305;  Embrey  v.  Owen,  (1851)  6  Ex. 
353;  20  L.  J.  Ex.  212;  Sawstron  v.  Taylor,  (1855)  11  Ex.  369;  25 
L.  J»Ex.  33;  Miner  v.  Gilmour,  (1858)  12  Mo.  P.  C.  131;  7 'W.  E.  328; 
Ambler  v.  Bradford  Corporation,  (1902)  87  L.  T.  217;  and  see  Swindon 
Waterworks  Co.  v.  Wilts  and  Berks  Canal  Co.,  (1875)  L.  E.  7  H.  L. 
697;  45  L.  J.  Ch.  638;  Young  v.  Bankier  Distillery,  1893,  A.  C.  691; 
69  L.  T.  838;  Roberts  v.  Gwyfrai  Dist.  Co.,  1899,  2  Ch.  608;  68  L.  J. 
Ch.  233;  Baily  v.  Clark,  1902,  1  Ch.  649;  71  L.  J.  Ch.  396;  McCartney 
v.  Londonderry  $  L.  8.  JR.  Co.,  1904,  A.  C.  301;  and  see  Barker  v. 
Faulkner,  (1898)  79  L.  T.  24,  as  to  a  weir  preventing  passage  of  fish 
m>  stream;  and  see  Jones  v.  Llanrwst  U.  J).  C.,  1911,  1  Ch.  393,  402; 
Httlley  v.  Silversprings  Bleaching  Co.,  1922,  2  Ch.  268. 
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No  right  to 


except  where 
it  has  a 
definite 
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riparian  owner,  done  any  injury  to  the  stream  (f).  But  in 
order  to  obtain  either  damages  or  an  injunction,  some  injury 
must  be  shown  to  have  been  done  to  the  lower  riparian 
owners;  and  no  relief  will  be  given  against  such  a  non- 
riparian  owner  if,  after  using  the  water,  he  return  it 
undiminished  and  unpolluted  (fr).  The  right  to  divert  and 
use  the  stream  for  the  purpose  of  irrigation  is  a  question  of 
degree,  which  cannot  be  precisely  defined,  but  depends  upon 
the  application  of  the  above  general  principles  to  the 
^particular  case  (V).  Where  the  right  to  a  certain  flow  of 
water  has  been  acquired,  it  will  not  be  lost  by  the  application 
of  the  water  to  a  new  and  more  beneficial  use  (m). 

But  the  right  to  flowing  water  ex  jure  naturae  only  prevails 
where  it  has  a  defined  course;  and  does  not  extend  to  water 
flowing  over,  or  soaking  through,  permeable  land,  before  it 
has  found  its  way  into  a  definite  channel  (n).  If  a  subter- 
ranean watercourse  is  known  to  exist  in  a  defined  channel, 
the  landowner's  rights  are  the  same  ias  if  it  were  super- 
ficial (o).  But  the  principles  which  regulate  the  rights  of 

(i)  Stockport  Waterworks  Co.  v.  Potter,  (1864)  3  H.  &  C.  300; 
Ormerod  v.  Todmorden  Mill  Co.,  (1883)  11  Q.  B.  D.  155;  52  L.  J. 
Q.  B.  445;  McCartney  v.  L.  D.  $  L.  S.  R.,  1904,  A.  C.  315. 

(*)  Kensit  v.  G.  JS.  R.  Co.,  (1884)  27  Ch.  D.  122;  54  L.  J.  Ch.  19; 
Kerr  on  Injunctions,  5th  ed.  233;  Goddard,  8th  ed.  482.  As  to  the 
form  of  relief,  see  Pei^nington  \.  Prinsep  Hall  Coal  Co.,  (1877)  5 
Ch.  D.  769;  46  L.  J.  Ch.  773. 

(I)  See  Wood  v.  Waud;  Embrey  v.  Owen,  sup.;  A.-G.  v.  Corp.  of 
Plymouth,  (1845)  9  Beav.  67;  15  L.  J.  Ch.  109;  Elmhirst  v.  Spencer, 
(1849)  2  M.  &  G.  45;  14  L.  T.  (O.  S.)  433;  Sampson  v.  Hoddinott, 
(1857)  1  C.  B.  N.  S.  590;  26  L.  J.  C.  P.  148;  McCartney  v.  London- 
derry $  L.  S.  R.  Co.,  1904,  A.  C.  301;  and  see  Remfry  v.  Surv.-Gen. 
of  Natal,  1896,  A.  C.  558;  65  L.  J.  P.  C.  72;  Gale,  10th  ed.  248  and 
251;  Goddard,  482. 

(?n)  See  Holker  v.  Porritt,  (1875)  L.  R.  10  Ex.  59;  44  L.  J.  Ex.  52; 
and  see  Watts  v.  Kelson,  (1871)  6  Ch.  166;  40  L.  J.  Ch.  126;  Westwood 
v.  Heywood,  1921,  2  Ch.  130. 

(n)  Broadbent  v.  Ramsbotham,  (1856)  11  Ex.  602;  25  L.  J.  Ex.  115; 
and  see  Rawstron  v.  Taylor,  (1855)  11  Ex.  369,  382;  25  L.  J.  Ex.  33; 
Gale,  10th  ed.  257. 

(o)  Dickinson  v.  Grand  Junction  Canal  Co.,  (1852)  7  Ex.  300,  301; 
21  L.  J.  Ex.  241;  and  see  Chasemore  v.  Rictords,  (1859)  7  H.  L.  C. 
349;  29  L.  J.  Ex.  81;  Grand  Junction  Canal  Co.  v.  Shugar,  (1871)  6  Ch. 
483;  McNab  v.  Robertson,  1897,  A.  O.  129;  66  L.  J.  P.  C.  27;  Goddard, 
8th  ed.  319. 
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bourse,  whether  in  an  open  stream,  or  by  a  known  subter-  '   ' 

ranean  channel,  are  wholly  inapplicable  to  water  percolating 
through  (underground  strata  without  any  known  definite 
course  (p).  Thus,  the  owner  of  an  ancient  mill  could  not 
maintain  an  action  against  a  landowner,  who,  by  sinking 
a  deep  well  on  his  own  ground,  had  intercepted  the  water 
which  would  have  otherwise  percolated  through  the  soil  into 
a  river  which  supplied  the  motive  power  to  the  mill  (<?) ;  and 
the  mere  fact  of  such  landowner  obtaining  control  over  the 
water  so  intercepted  will  not  impose  on  him  the  obligation  to 
prevent  it  from  flowing  into  the  adjoining  land  as  it  did 
before  it  was  intercepted  (r).  But  where  water  from  a  spring 
flows  in  a  channel,  the  landowner  cannot  cut  off  the  spring  at 
its  source,  or  abstract  the  water  from  the  channel,  to  the 
injury  of  a  riparian  proprietor  lower  down  the  stream  (s).. 
Although  the  owner  of  land  has  no  right  to  restrain  the 
intetrception  of  water  which  percolates  into  his  land,  he  is 
entitled  upon  general  principle  to  restrain  the  adjoining 
owner  from  polluting  it  (£);  for  "if  water  be  polluted,  the 
person  fouling  is  sending  filth  on  to  his  neighbour's  land,  and 
thus  creates  a  nuisance  and  in  a  sense  commits  a  trespass, 
just  as  he  would  if  he  took  a  basket  of  rubbish  and  emptied 
it  on  his  neighbour's  soil  "  (tt). 

A  right  to  use  a  natural  stream  for  the  purpose  of  washing  Prescriptive 
ore,  and  carrying  off  the  sand,  stone  and  rubble  dijslodged  in 
the  necessary  working  of  a  mine,  may  be  acquired  by  custom 

O)  Chasemore  v.  Richards,  (1859)  7  H.  L.  O.  349;  29  I/.  J.  Ex.  81; 
Bradford  (Corp.  oft  v.  Pickles,  1895,  A.  C.  587;  64  L.  J.  Ch.  759; 
Bradford  Corp.  v.  F errand,  1902,  2  Ch.  658;  71  L.  J.  Ch.  859;  Acton 
v.  Blundett,  (1843)  12  M.  &  W.  324;  13  L.  J.  Ex.  <280>. 

(#)  Chasemore  v.  Richards,  sup.,  questioning  Dickinson  v.  Grand 
Junction  Canal  Co.,  (1852)  7  Ex.  at  p.  300;  21  L.  J.  Ex.  241. 

(r)  West  Cumberland  Co.  v.  K*nyon,  (1879)  11  Ch.  D.  782;  40 
L.  T.  703. 

(«)  Vudden  \.  Clutton  Union,  (1857)  1  H.  &  N.  627;  26  L.  J.  Ex. 
146;  Bunting  \.  Hicks,  (1894)  70  L.  T.  455;  Mostyn  v.  Atherton,  1899, 
2  Ch.  360;  68  L.  J.  Ch.  629. 

(0  Ballard  v.  Tomlimon,  (1885)  29  Ch.  D.  115;  54  L.  J.  Ch.  127. 

(M)  Goddard,  8th  ed.  p.  100,  and  see  p.  495;  Hodgkinson  v.  Ennor, 
(1863)  4  B.  &  S.  229;  32  L.  J.  Q.  B.  231. 
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or  prescription  (#).  But  where  a  prescriptive  right  to  foul  a 
stream  has  been  acquired,  the  fouling  must  not  be  increased 
to  the  prejudice  of  the  other  riparian  proprietors  (y] ;  nor  so 
as  to  increase  the  pollution  by  a  novel  mode  of  user  (z) ;  nor 
though  the  pollution  is  not  increased  can  the  right  be 
exercised  for  an  entirely  (different  purpose  from  that  for  which 
it  was  originally  claimed  (a).  The  mere  suspension  of  the 
exercise  of  the  prescriptive  right  is  not  sufficient  to  destroy  it, 
unless  there  is  some  evidence  of  an  intention  to  abandon  it; 
but  where  dye-works  had  been  disused  for  more  than  twenty 
years,  the  right  of  fouling  the  stream  which  attached  thereto 
was  held  to  be  abandoned  (&). 

The  same  rules,  which  regulate  the  rights  of  user  of  a 
natural  stream,  apply  also,  in  general,  to  an  artificial  water- 
course; but  in  determining  what  rights  can  be  acquired  in 
respect  of  an  artificial  watercourse,  the  special  or  temporary 
purpose  for  which  it  was  originally  constructed,  and  has  since 
been  used,  must  not  be  overlooked  (c).  Thus,  a  user  for 

(*)  Carlyon  v.  Levering,  (1857)  1  H.  &  N.  784;  26  L.  J.  Ex.  251. 
(y)  Crossley   v.  Lightowler,   (1867)   2  Ch.   478;    36  L.   J.   Ch.  584; 
Mclntyre  v.  McGavin,  1893,  A.  O.  268;  57  J.  P.  548;  Hulley  v.  Silver- 
springs  Bleaching  Co.,  1922,  2  Ch.  268. 

(z)  Baxendale  v.  McMurroy,  (1867)  2  Ch.  790;   16  W.  R.  32. 
(a)  Clarke    v.    Somersetshire   Drainage    Ccmmrs.,    (1888)    57   I*.   J. 
M.  O.  96. 

(V)  Crossley  v.  Lightowler,  sup.;  Hammerton  v.  Honey,  (1876)  24 
W.  R.  603;  James  v.  Stevenson,  1893,  A.  C.  162;  62  L.  J.  P.  C.  51; 
and  see  also,  as  to  suspension  of  the  easement,  Ladymnn  v.  Grave, 
(1871)  6  Ch.  763;  25  L.  T.  52;  and  as  to  long-continued  interruption 
from  natural  causes,  see  Hall  v.  Swift.  (1838)  4  Bing.  N.  C.  381;  7 
L.  J.  N.  S.  O.  P.  20*;  and  as  to  the  right  to  pollute  streams  or 
rivers,  see  Goldsmid  v.  Tunbridge  Wells  Commoners,  (1866)  1  Ch.  349; 
35  L.  J.  Ch.  382;  A.-G.  v.  Corp.  of  Leeds,  (1870)  5  Ch.  583;  .39 
L.  J.  Ch.  711;  Swan  v.  Sinclair,  1924,  1  Ch.  254;  1925,  A.  C.  227. 

(e)  Magor  v.  Chadwick,  (1840)  11  A.  &  E.  571;  4  Jur.  482;  Sutclifje 
v.  Booth,  (1863)  9  Jur.  N.  S.  1037;  33  L.  J.  Q.  B.  136;  Xuttall  v. 
Bracewell,  (1866)  L.  R.  2  Ex.  1;  36  It.  J.  Ex.  1;  Beeston  \.  Weatf, 
(1856)  5  E.  &  B.  986;  25  L.  J.  Q.  B.  115;  Roberts  v.  Richard*, 
(1881)  50  L.  J.  Ch.  297;  44  L.  T.  271;  Hanna  v.  Pollock,  (1900)  '. 
Ir.  R.  664;  Burrows  v.  Lang,  1901,  2  Ch.  502;  70  L.  J.  Ch.  607: 
liaily  v.  Clark,  1902,  1  Ch.  649;  71  L.  J.  Ch.  396;  and  see  Rameshur 
Singh  v.  Koonj  Pattuk,  (1878)  4  A.  C.  121 ;  and  judgment  of  Bowen, 
L.  J.,  in  Chamber  Coll.  Co.  v.  Hopwood,  (1886)  32  Ch.  D.  549.  < 
Whitmores  (Edenbridgc),  Ltd.  v.  Stanford,  1909,  1  Ch.  427,  437;  and 
BC«  Ltwi*  v.  Meredith,  1913,  1  Ch.  571. 
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drainage  of  adjoining  land  gives  no  right  to  its  continu-  c '   ' 

a  nee  (d).  So,  no  prescriptive  right  by  user  can  be  acquired  to 
the  overflow  of  water  from  a  lock,  so  as  to  prevent  a  canal 
company  from  improving  the  construction  of  the  lock  (e) ; 
a  person  receiving  water  discharged  from  'a  mine  cannot 
insist  on  a  continuance  of  such  discharge  (/) ;  the  flow  of 
water  for  twenty  years  from  the  eaves  of  a  house  into  a 
neighbour's  yard,  does  not  prevent  the  owner  of  the  house 
from  pulling  it  down,  or  altering  it  so  as  to  discontinue  or 
leasen  the  supply  of  water  from  the  roof  (<jr) ;  an  easement 
in  respect  of  a  watercourse  temporarily  constructed  for  the 
purposes  of  a  mill  cannot  be  created  (h). 

The  waters  of  a  canal,  having  been  devoted  by  the  Legis-  Canals, 
lature  to  that  special  purpose,  are,  as  respects  the  power  of 
adjoining  owners  to  acquire  a  right  over  them,  on  a  different 
footing  from  waters  flowing  in  their  natural  stream,  or  in  an 
ordinary  artificial  watercourse;  and  the  above  stated  rule  that 
the  purpose  for  which  artificial  waters  have  been  collected 
must  be  regarded  in  determining  whether  any  prescriptive 
rights  have  been  acquired  over  them,  applies  with  especial 
force  to  the  waters  of  canals  («'). 

A  right  to  pump  water  from  a  mine,  ,and  to  use  it,  and  Right  to 
then  let  it  pass  over  adjoining  land,  has  been  held  to  be  a  £rom  a  mine 
right  of  "watercourse"  within  the  Prescription    Act  (/c).  a 


(d)  Greatrex   v.   Hayward,   (1853)    8  Ex.   291;    22   L.   J.   Ex.   137; 
Wood  v.  Waud,  (1849)  3  Ex.  748;  18  L.  J.  Ex.  305;  Hanna  v.  Pollock, 
1900,  2  Ir.  R.  664. 

(e)  Staffordshire  Canal  Co.  v.  BirmingJiam  Canal  Co.,  (1866)  L.  R. 
1  H.   L.  254;  35  L.  J.  Ch.  757;  and  see  Creyke  v.  Level  of  Hat  field 
Chase,   (1896)  12  T.  L.  R.  383. 

(/)  Arkwright  v.  Gell,  (1839)  5  M.  &:  W.  203;  8  L.  J.  X.  S.  Ex. 
201 ;  Gale,  10th  ed.  280,  282. 

(0)  Wood  v.  Waud,  (1849)  3  Ex.  748;  18  L.  J.  Ex.  305;  Arkivright 
v.  Gell,  sup. ;  Gale,  279. 

(K)  Burrows  v.  Lang,  1901,  2  Ch.  502;  70  L.  J.  Ch.  607.  Cf. 
Whitmores  (Edenbridge),  Ltd.  v.  Stanford,  1909,  1  Ch.  pp.  436,  437. 

(»')  Staffordshire  Canal  Co.  \.  Birmingham  Canal  Co.,  (1866)  L.  R. 
1  H.  L.  254;  35  L>.  J.  Ch.  757;  and  see  Mason  v.  Shrewsbury  $ 
Hereford  R.  Co.,  (1871)  L.  R.  6  Q.  B.  578;  40  L.  J.  Q.  B.  293. 

(ft)  Wright  v.  Williams,  (1836)  1  M.  &:  W.  77;  Gale,  10th  ed.  409; 
Goddard,  8th  ed.  321,  328. 
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So,  a  right  to  discharge  rain-water  from  the  roof  of  a  house 
upon  adjoining  land  may  be  acquired  by  twenty  years' 
user  (Z).  A  reservation  of  "  the  free  running  of  water  and 
soil  coming  from  any  buildings  and  lands  contiguous  to  the 
premises  demised  "  was  held  to  mean  only  water  in  its  natural 
condition,  and  such  matters  as  are  the  result  of  the  ordinar}- 
use  of  land  for  purposes  of  habitation,  and  not  to  include 
refuse  from  a  manufactory  (m). 

The  bed  of  all  tidal  navigable  (n}  rivers,  and  of  all  arms  of 
the  sea,  presumably  belongs  to  the  Crown;  but  primarily  for 
the  benefit  of  the  subjects.  And  the  public  right  of  naviga- 
tion is  paramount  to  the  private  right  even  of  an  express 
grantee  of  the  soil  (o).  Where  a  river  is  not  tidal  the 
riparian  proprietor  on  either  side  is  presumed  to  be  the  owner 
of  the  soil  usque  ad  medium  aqua  (p) ;  and  it  is  presumed 
that  on  a  conveyance  of  the  land  abutting  on  such  river, 
whether  freehold  or  leasehold  (<?),  the  soil  of  the  alveus  ad 
medium  aqua  is  intended  to  pass  (r).  But  the  presumption 


(0  Thomas  v.  T.,  (1835)  2  C.  M.  &  R.  34;  Goddard,  515. 

(m)  Chadwiclc  v.  Marsden,  (1867)  L.  R.  2  Ex.  285;  36  L.  J.  Ex. 
177;  Phillimorev.  Watford,  1913,  2  Ch.  434. 

(tt)  Murphy  v.  Ryan,  (1868)  2  I.  R.  C.  L.  143,  152;  Earl  of  llchestcr 
v.  Rashleiah,  (1889)  61  L.  T.  477;  38  W.  R.  104. 

(o)  Gann  v.  Free  Fishers  of  Whitstable,  (1864)  11  H.  L.  C.  192;  12 
L.  T.  150;  see,  too,  Malcolmson  v.  O'Dea,  (1863)  10  H.  L.  C.  593;  12 
W.  R.  178. 

(p)  Wiihart  v.  Wyllie,  (1853)  1  Macq.  389;  1  W.  R.  538;  Wright 
v.  Howard,  (1823)  1  S.  &  S.  190;  see,  too,  Re  Popple  and  Barratt,  (1877) 
25  W.  R.  248,  case  of  a  public  drain  or  dyke  in  fen  district.  The  rule 
does  not  apply  to  minerals  under  an  adjoining  canal,  Chamber  Coll.  Co. 
v.  Rochdale  Canal  Co.,  (1895)  73  L.  T.  258;  64  L.  J.  Q.  B.  645. 

(?)  Tilbury  v.  Silva,  (1890)  45  Ch.  D.  98;  and  see  C.  L.  R.  Co.  \. 
City  of  London  Land  Tax  Commrs.,  1911,  1  Ch.  467;  1911,  2  Ch.  467. 

(r)  The  presumption  is  the  same  as  regards  roads,  R.  v.  Pratt,  (1855) 
3  C.  L.  R.  686;  24  L.  J.  M.  C.  113;  C.  L.  R.  Co.  v.  City  of  London 
Land  Tax  Commrs.,  1911,  2  Ch.  pp.  473,  474.  Where  the  river  is  divided 
by  islands  the  medium  is  the  central  line  between  the  banks,  not  the 
centre  of  the  main  channel,  Menzies  v.  Broadalbane  (No.  1),  (1902)  4 
F.  55,  Ct.  of  Sees.;  but  see  Great  Torrington  Conservators  v.  Moore 
Stevens,  1904,  1  Ch.  347;  73  L.  J.  Ch.  124,  where  it  was  held  that  the 
line  to  be  drawn  must  not  be  through  the  island,  but  through  the  stream 
between  the  island  and  the  plaintiff's  land. 
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a  contrary   intention  (s).      It   is   not,  however,    sufficient          c  '   ' 
evidence  of  a  contrary  intention  to  show  that  the  soil  of  the 
river  was  not  included  in  the  measurements  given  in  the 
parcels  (£),  nor  that  circumstances  make  it  disadvantageous 
to  the  vendor  that  theisoil  should  pass  (w),  nor  that  the  vendor 
was  owner  of  both  banks  of  the  river  (x).     But  the  pre- 
sumption does  not  arise  where  it  is  shown  that  the  bed  of  the 
river    would    not    have    passed    even    though    expressly 
mentioned  («/). 

Although  waters  above  the  flow  and  reflow  of  the  tide 
are  primd  facie  private  rivers,  the  public  may  acquire  a  right 
to  navigate  the  same  by  dedication,  or  immemorial  user,  or 
Act  of  Parliament.  The  right  thus  acquired  is  simply  a 
right  of  way  similar  to  the  right  of  the  public  to  passage 
along  a  public  road  or  path.  It  is  a  narrower  right  than  the 
right  of  the  public  to  navigation  in  the  sea  (z).  The  public 
who  have  acquired  a  right  to  navigate  an  inland  water  have 
no  right  of  property  in  the  bed,  nor  have  they  a  right  of 
public  fishery  (a). 

The  law  relating  to/  the  ownership  of  the  bed  and  generally, 
is  the  same  for  large  internal  waters  or  lakes  as  for  small 
ones  (6). 

The  right  of  fishing  in  the  sea  between  high  and  low  Tidal  waters 
water  mark,  in  tidal  waters  and  in  public  navigable  rivers          * 
so  far  as  the  tide  ebbs  and  flows,  is  primd  facie  vested  in 

(*)  Devonshire  (Duke  of)  v.  Pattenson,  (1887)  20  Q.  B.  D.  263;  57 
L.  J.  Q.  B.  189;  and  see  Ecroyd  v.  Coultard,  1898,  2  Ch.  358;  67 
L.  J.  Ch.  458. 

(0  Dwyer  v.  Rich,  (1870)  4  IT.  E.  C.  L.  424. 

(w)  Micklethwait  v.  Newlay  Bridge  Co.,  (1886)  33  Ch.  D.  133;  55 
L.  T.  336.  Cf.  Mellor  v.  Walmesley,  1905,  2  Ch.  165. 

(a?)  76.  (y)  Ecroyd  v.  Coultard,  sup. 

(z)  Coulson  and  Forbes  on  Waters,  4th  ed.  p.  99. 

(a)  A.-G.  v.  Earl  of  Lonsdale,  (1868)  7  Eq.  377;  38  L.  J.  Ch.  335; 
Orr-Ewing  v.  Colquhoun,  (1877)  2  A.  O.  839;  Smith  v.  Andrews,  1891, 
2  Ch.  678;  and  see  4  Macph.  (H.  L.)  44;  Booth  v.  Satte,  (1890)  15 
A.  C.  188;  59  L.  J.  C.  P.  41. 

(6)  Coulson  and  Forbes,  pp.  100,  101;  Johnstone  v.  O'Neill,  1911, 
A.  C.  552,  578. 
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all  subjects  of  the  realm  (c).  As  between  the  Crown  or 
the  Crown's  grantee  and  a  seaside  landowner,  the  right  of 
the  former  is  presumably  limited  by  the  line  of  medium 
high-tide,  between  the  spring  and  the  neap  tides  (d). 

Every  landowner,  independently  of  prescription,  and  as 
an  original  right  incident  to  property,  is  entitled  to  so  much 
lateral  support  from  his  neighbour's  land  as  is  necessary  to 
keep  his  soil  in  its  natural  state  (e);  but  he  has  no  primd 
facie  right  to  burden  his  own  land  by  buildings,  and  then 
to  require  an  extraordinary  amount  of  support  by  his 
neighbour's  land  (/).  If,  however,  his  buildings,  though  of 
recent  erection,  do  not  contribute  to  the  subsidence — that  is 
to  say,  (if  the  facts  show  that  the  subsidence  would  have 
occurred  independently  >of  any  buildings, — he  is  entitled  to 
full  damages  in  case  of  their  being  destroyed  or  injured 
by  subsidence  caused  by  subterranean  workings  under  the 
adjoining  land  (<;).  And  it  seems  that  the  right  to  extra- 

(c)  Coulson   and  Forbes,  4th  ed.  p.   369. 

(d)  A.-G.  v.  Chambers,  (1854)  4  De  M.  &  G.  206;  23  L.  J.  Ch.  662; 
A.-G,  v.  Emmerson,  1891,  A.  O.  649;  65  L.  T.  564.     As  to  the  title  to 
lands  gained  from  the  sea,  either  by  alluvion  or  dereliction,  and  either 
by  natural  or  artificial  causes,  see  A.-G,  v.  Chambers,  (1859)  4  D.  &  J. 
55;  23  L.  J.  Ch.  662;  Mellor  v.  Walmesley,  1904,  2  Ch.  525;  52  W.  R. 
665;   Mercer  v.  Denne,  1905,  2  Oh.  164.     As  to  the  right  of  the  owner 
of   the  foreshore  to  remove  shingle,   see  A.-G.   v.  Tomline.   (1880)   14 
Ch.  D.  58;  49  L.  J.  Ch.  377.     As  to  the  title  to  foreshore  in  Cornwall, 
see  Mayor  of  Penryn  v.  Holm,  (1877)  2  Ex.  D.  328;  46  L.  J.  Ex.  506. 
As  to  the  proper  method  of  determining  the  boundary  of  the  foreshore 
of  a  tidal  river,  see  Darling's  Trustees  v.  Caledonian  R.  Co.,  (1904)  5 
F.    1001 — Ct.  of  Sess.     As  to  the  rights  of  the  public  over  the  fore- 
shore,  see  Brinckman  v.  Matley,  (1904)   73  L.  J.  Ch.  642;   Llandudno 
U.    D.    C.   v.    Woods,   1899,   2   Ch.    705;    Behrens   v.    Richards,   1905, 
2  Ch.  614. 

(e)  Hunt  v.  Peake,  (1860)  John.  705;  29  L,.  J.  Ch.  785;  Rowbotham 
v.    Wilson,  (1857)  8  E.  &  B.  123.  27  L.   J.  Q.  B.  61.     This  right  is 
confined  to  such  an  extent  of  adjacent  land  as  in  its  natural  and  undis- 
turbed state  is  sufficient  to  afford  the  requisite  support:   Corp.  of  Bir- 
mingham v.  Allen,  (1877)  6  Ch.  D.  284;  46  L.  J.  Ch.  673;  and  ee» 
Rowley  Park  Coal  $  Cannel  Co.  v.  L.  $  N.  W.  R.  Co.,  1913,  A.  C.  11. 

(/)  Harris  v.  Ryding,  (1839)  5  M.  &  W.  60;  Humphries  v.  Broaden. 
(1850)  12  Q.  B.  739;  Jeffries  v.  Williams,  (1850)  5  Ex.  792;  20  L.  J. 
Ex.  14;  Smart  v.  Morton,  (1855)  5  E.  &  B.  30;  24  L.  J.  Q.  B.  60. 

(?)  Brown  v.  Robins,  (1859)  4  H.  &  N.  186;  28  L.  J.  Ex.  250; 
Stroyan  v.  Knowles,  (1861)  6  H.  &  N.  454;  30  L.  J.'Ex.  102;  Goddard, 
8th  ed.  p.  470. 


THE  ABSTRACT,  363 

ordinary    support    is    an    easement    coming    within     the    Chap.  VIII. 
provisions    of    the  Prescription  Act  (h),  and  that  such  a  *** 

right  may,  therefore,  be  acquired  by  twenty  years'  enjoy- 
ment for  a  building  proved  to  have  been  newly  built,  or 
altered  so  as  to  increase  the  pressure  at  the  beginning  of  that 
time  (i).  The  grant  of  such  an  easement,  moreover,  may 
be  implied;  for  a  vendor  on  selling  part  of  his  land  is 
presumed  to  grant  such  a  measure  of  support  from  his 
adijacent  land  as  is  necessary  for  the  land  sold  in  its  then 
condition,  or  when  applied  to  the  purpose  for  which  the 
grant  was  expressly  made.  The  precise  measure  of  such 
support  depends  upon  the  special  circumstances  of  each 
«ase  (7c).  So,  where  houses  are  built  on  land  belonging  to  the 
same  owner,  and  are  then  sold  to  different  purchasers,  or 
4some  are  sold  and  others  retained  by  the  landowner,  the 
right  to  mutual  support  will  be  presumed,  by  way  of  reserva- 
tion or  grant  in  the  several  conveyances  (Z).  But  where  two 
adjoining  plots  or  houses  belonging  to  the  same  owner  are 
sold  at  different  times,  the  usual  presumption  under  which 
the  second  purchaser  would  be  entitled  to  lateral  support  may 
be  rebutted  by  the  existence  of  stipulations  subject  to  which 
he  purchased  and  which  are  inconsistent  with  it  (m}.  The 
reservation  of  an  easement  of  support  may  be  implied  in 


(A)  See  Dalton  v.  Angus,  (1881)  6  A.  O.  740;  50  L.  J.  Q.  B.  689, 
•where  the  point  was  left  open;  Lemaitre  v.  Davis,  (1881)  19  Ch.  D.  at 
p.  291;  and  see  Union  Lighterage  Co.  v.  South  Graving  Dock  Co., 
1902,  2  Ch.  557;  71  L.  J.  Oh.  791;  Gale,  10th  ed.  p.  365  et  seq. 

(t)  Dalton  v.  Angus,  sup. 

(&)  Cat.  R.  Co.  v.  Sprot,  (1856)  2  Macq.  449;  4  W.  E.  659;  Row- 
botham  v.  Wilson,  (1860)  8  H.  L.  C.  348;  30  L.  J.  Q.  B.  49;  Roberts 
v.  Saines,  (1856)  6  E.  &  B.  643;  25  L.  J.  Q.  B.  353;  Haines  v.  Roberts, 
(1857)  7  E.  &  B.  625;  27  L.  J.  Ex.  49;  Cal.  R.  Co.  v.  Ld.  Belhaven, 
(1860)  3  Macq.  56;  29  L.  T.  (O.  S.)  286;  Backhouse  v.  Sonomi,  (1861) 
9  H.  L.  C.  503;  34  L.  J.  Q.  B.  181;  Smith  v.  Darby,  (1872)  L.  R.  7 
Q.  B.  716;  42  L.  J.  Q.  B.  140;  Siddons  v.  Short,  (1877)  2  O.  P.  D. 
572;  46  L.  J.  C.  P.  795;  Rigby  v.  Bennett,  (1882)  21  Ch.  D.  559;  48 
L.  T.  47. 

(0  Richards  v.  Rose,  (1853)  9  Ex.  218;  23  L.  J.  Ex.  3;  Gay  ford  v. 
Nicholls,  (1854)  9  Ex.  702;  and  cf.  Howarth  v.  Armstrong,  (1897)  77 
!>.  T.  62. 

(m)  Murchie  v.  Black,  (1865)  19  C.  B.  N.  S.  190;  11  Jur.  N.  S.  608; 
Goddard,  8th  ed.  291. 
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Chap.  VIII.    favour  of  the  grantor  where  the  easement  is  one  of  necessity, 
_! but,  it  seems,  not  otherwise  (n). 

When  right  When  the  right  of  support  is  interfered  with  by  the  with- 
accrues  for  drawal  from  the  adjoining  land  of  the  necessary  supporting 
withdrawal  of  strata  no  right  of  action  accrues  until  some  actual  damage 

support.  ° 

has  resulted  (o);  but  it  seems  that  the  damage  need  not  be 
pecuniarily  appreciable  (p).  If,  however,  the  party  with- 
drawing the  support  insists  that  he  has  a  right  to  do  so, 
without  being  liable  for  any  damage  resulting  therefrom,  he 
may,  it  seems,  be  restrained  by  injunction,  though  no  actual 
mischief  has  occurred  (q).  Each  fresh  subsidence  is  itself 
a  new  cause  of  action.  Thus,  where  a  subsidence  takes  place 
for  which  compensation  is  made,  and  no  further  working  takes- 
place,  but  subsequently  a  fresh  subsidence  occurs  owing  to 
workings  by  an  adjacent  mineowner,  the  Statute  of  Limita- 
tions is  no  bar  to  an  action  for  the  injury  done  by  the  fresh 
isubsidence,  though  it  occurs  many  years  after  the  original 
subsidence  (r).  The  owner  of  mines,  however,  is  not  liable* 
for  damage  to  the  surface  occurring  during  his  ownership 
but  caused  by  the  working  of  one  of  his  predecessors  in 
title  (s).  It  follows  from  the  rule  that  the  withdrawal  of 
support  does  not  give  rise  to  a  right  of  action  until  damage 
has  resulted,  that  in  assessing  the  damages  recoverable  by  a 
surface  owner  for  subsidence  owing  to  the  working  of  the 
minerals  under  or  adjoining  his  property,  the  depreciation 

(n)  Gale,  10th  ed.  p.  378. 

(o)  Backhouse  v.  Bonomi,  sup.,  overruling  Nicklin  v.  Williams,  (1854) 
10  Ex.  259;  23  L.  J.  Ex.  335;  see,  too,  Elliot  v.  N.  E.  R.  Co.,  (1863) 
10  H.  L.  C.  333;  32  L.  J.  Ch.  402. 

(p)  A.-G.  v.  Conduit  Colliery  Co.,  1895,  1  Q.  B.  301 ;  64  L.  J.  Q.  B, 
207. 

(?)  Elliot  v.  N.  E.  R.  Co.,  Siddont  v.  Short,  and  Rigby  v.  BennettT 
it  hi  tup. 

(r)  Darley  Main  Colliery  Co.  v.  Mitchell,  (1886)  11  A.  O.  127;  55 
L.  J.  Q.  B.  529;  overruling  Lamb  v.  Walker,  (1878)  3  Q.  B.  D.  389; 
45  L.  J.  Q.  B.  551;  see  also  Crumbie  v.  Walltend  Local  Board,  1891, 
1  Q.  B.  503;  60  L.  J.  Q.  B.  392;  Greenwell  v.  Low  Beechburn  Coal 
Co.,  1897,  2  Q.  B.  165;  66  L.  J.  Q.  B.  643;  Gale,  10th  ed.  351. 

(«)  Greenwell  v.  Low  Beechburn  Coal  Co.,  sup.;  Sail  v.  Duke  of 
Norfolk,  1900,  2  Ch.  493;  69  L.  J.  Ch.  571;  Goddard,  8th  ed.  478. 
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in  market  value  attributable  to  the  risk  of  future  subsidence   Chap.  VIII. 
must  not  be  taken  into  account  (i).  ect'   ' 


A  reservation  or  grant  of  minerals  with  power  to  work  Right  of  «ur- 
them  does  not,  in  the  absence  of  express  stipulation,  deprive  support  where 
the  surface  owner  of  his  natural  right  to  the  support  of  the  ™infcral8  and 

.  .  .    the  right  to 

subjacent  strata;  the  presumption  being  that  he  is  entitled  work  them 
to  enjoy  the  surface  modo  et  forma  as  it  was  before  (w),  aresevered- 
even  though  special  provision  is  made  for  compensation  in 
the  event  |of  damage  being  done  (x).  And  the  right  of  support 
which  a  surface  owner  is  presumed  to  retain  for  himself  on  a 
sale  of  minerals,  belongs  equally  to  an  allottee  under  an 
inclosure,  where  the  minerals  and  the  right  to  work  them  are 
reserved  to  the  lord  of  the  manor  (?/).  The  ordinary  pre- 
sumption is  not  rebutted  by  the  mere  fact  that  the  Inclosure 
[Act  or  deed  of  grant  contains  "  words,  however  large, 
applicable  to  the  right  of  working,  and  privileges  connected 
with  it,  and  compensation  to  be  paid  for  working,  and  for  the 
use  of  those  privileges  which  may  receive  full  effect  con- 
sistently with  the  right  of  support "  (2).  But  if  it  is  con- 

(£)  W.  Leigh  Colliery  Co.  v.  Tunnicliffe  $  Sampson,  Ld.,  1908, 
A.  O.  27. 

(«)  Dugdale  v.  Robertson,  (1857)  3  K.  &  J.  695;  3  Jur.  N.  S.  687; 
Rogers  v.  Taylor,  (1858)  2  H.  &  N.  828;  27  L.  J.  Ex.  173;  Harris  v. 
Ryding,  (1839)  5  M.  &  W.  60;  and  Smart  \.  Morton,  (1855)  5  E.  &  B. 
30;  24  L.  J.  Q.  B.  60;  and  see  Rowbotham  v.  Wilson,  (1860)  8  H.  L.  C. 
348;  27  L.  J.  Q.  B.  61,  where  there  was  an  express  stipulation;  Davis 
v.  Treharne,  (1881)  6  A.  C.  460;  50  L.  J.  Q.  B.  665;  Dixon  v.  White, 
(1883)  8  A.  C.  833;  Love  v.  Bell,  (1884)  9  A.  C.  286;  53  L.  J.  Q.  B. 
257;  Bishop  Auckland,  $c.  Soc.  v.  ButterJcnowle  Coll.  Co.,  1904,  2  Oh. 
419,  423;  1906,  A.  O.  305;  New  Moss  Coll.  Co.  v.  Manchester  Corp., 
1908,  A.  O.  117. 

(x)  New  Sharlston  Collieries  Co.  v.  Earl  of  Westmoreland,  (1900)  82 
L.  T.  725  (H.  L.);  73  L.  J.  Ch.  338,  n.  (5);  ButterJcnowle  Coll.  Co. 
\.  Bishop  Auckland,  $c.  Soc.,  1906,  A.  C.  p.  309. 

(y)  8.  C.;  Roberts  v.  Eaines,  (1856)  6  E.  &  B.  643;  25  L.  J.  Q.  B. 
353;  Wake  field  v.  Duke  of  Buccleuch,  (1867)  4  Eq.  613. 

(2)  Love  v.  Bell,  (1884)  9  A.  C.  286,  289;  53  L.  J.  Q.  B.  257;  Gill 
v.  Dickinson,  (1S80)  5  Q.  B.  D.  159;  49  L.  J.  Q.  B.  267;  and  cf. 
Benfieldside  Local  Board  v.  Consett  Iron  Co.,  (1877)  3  Ex.  D.  54;  47 
L.  J.  Ex.  49;  see,  too,  Davis  v.  Treharne,  (1881)  6  A.  G.  469;  50 
L.  J.  Q.  B.  665;  and  Dixon  v.  White,  (1883)  8  A.  O.  833;  Consett  Water 
v.  Ritson,  (1889)  22  Q.  B.  D.  702;  Bell  \.  Earl  of  Dudley,  1895,  1  Ch. 
182;  64  L.  J.  Ch.  291;  Greenwell  \.  Low  Beechburn  Coal  Co.,  1897, 
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Chap.  VIII.    templated  that  the  minerals  will  be  worked  and  the  parties 
-  —  —  are  aware  that  it  is  impracticable  for  the  same  to  be  worked 
without  letting  down  the  surface,  the  right  to  let  down  may 
be  inferred  (d). 

Where  A.,  by  draining  his  land,  causes  a  subsidence  of 
the  land  of  B.,  an  adjoining  owner,  he  is  not  liable  for  the 
injury  thus  occasioned,  the  Common  Law  doctrine  as  to  the 
right  to  support  not  extending  to  subterranean  water  (.6). 
It  does,  however,  extend  to  an  underground  stratum  of  quick- 
Band  or  pitch  (c). 

A  reserve  The  absolute  owner  of  a  mineral  stratum,  whether  under 

a  grant  or  a  reservation,  is  entitled  to  use  it  for  any  purpose 


all  purposes,     ne  thinks  fit,  not  inconsistent  with  the  rights  of  the  owner 
but  not  by  ..... 

lord  of  manor  of  the  surface,  e.g.,  as  a  means  of  access  to  adjoining  mineral 
"  Pr°Perty  W-  The  effect  of  a  reservation  of  mines  is  that  the 
space  of  sub-soil  containing  the  minerals,  as  well  as  the 
minerals  therein,  remain  the  property  of  the  grantor,  whether5 
the  minerals  have  been  worked  out  or  not  (e).  But  this  was 
not  so  in  the  case  of  copyholds,  where,  though  the  minerals 

2  Q.  B.  165;  66  I/.  J.  Q.  B.  643;  Butterknowle  Coll.  Co.  v.  Bishop 
Auckland  Industrial,  S;c.  Soc.,  sup.  But  see  Consett  Industrial,  «fc.  Soc. 
v.  Consett  Iron  Co.,  1922,  2  Oh.  135.  , 

(o)  Butterley  Co.  v.  New  Hucknall  Coll.  Co.,  1909,  1  Oh.  37;  1910, 
A.  O.  381;  Davies  v.  Powell  Duffryn,  $c.  Co.,  1917,  1  Oh.  488;  Consett 
Industrial,  §c.  Soc.  v.  Consett  Iron  Co.,  1922,  2  Oh.  135. 

(6)  Popplewell  \.  Hodkinson,  (1869)  L.  B.  4  Ex.  248  ;  38  L.  J.  Ex. 
126;  and  see  Wilson  v.  Waddell,  (1876)  2  A.  C.  95;  35  L.  T.  £39; 
English  v.  Met.  Water  Bd.,  1907,  1  K.  B.  588,  602. 

(c)  Jordeson  v.  Sutton,  Southcoates  $  Drypool  Gas  Co.,  1899,  2  Ch. 
217;  68  L.  J.  Ch.  457;   Trinidad  Asphalt  Co.  v.  Ambard,  1899,  A.  C. 
504;  68  L.  J.  P.  C.  114;   Fletcher  v.  Birkenhead  Corp.,  1907,  1  K.  B. 
205,  208. 

(d)  Proud  v.  Bates,  (1865)  34  L.  J.  Ch.  406;  12  L.  T.  565;  Duke  of 
Hamilton  v.  Graham,  (1871)  L.  K).  2  Sc.  &  D.  166;  7  Macph.  970,  more 
fully  reported  in  7  Ct.  Sess.  Ca.  3rd  ser.  976;   and  see  also  Duke  of 
Hamilton  v.  Dunlop,  (1885)  10  A.  C.  813. 

(«)  Ramsay  v.  Blair,  (1876)  1  A.  C.  701  ;  3  Kett.  H.  L.  41  ;  and  as 
to  the  distinction  between  a  right  to  the  coal  under  a  close,  as  a  right  to 
land,  and  a  right  to  take  coal  in  another's  land  (which  is  a  profit 
a  prendre),  nee  Wilkinson  v.  Proud,  (1843)  11  M.  &  W.  33;  12  L.  J.Ex. 
227;  Dukf.  of  Sutherland  v.  Heathcote,  1892,  1  Ch.  475;  61  L.  J.  Ch. 
248;  Batten  Pooll  v.  Kennedy,  1907,  1  Ch.  256. 
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-were  the  lord's,  yet  the  space  formerly  occupied  by  them    Chap.  VIII. 
belonged  after  they  had  been  worked  out  to  the  copyholder,         **'  6' 
who  could  maintain  trespass  against  anyone  using  the  vacant 
space  (/) ;  unless  the  mine,  as  well  as  the  minerals,  was  by 
Act  of  Parliament  expressly  reserved  to  the  lord  (g).    This 
principle  will,  it  seems,  apply  in  the  case  of  land  enfranchised 
under  the  L.  P.  Act,  1922,  where  mines  and  minerals  remain 
in  the  lord  and  there  is  no  agreement  to  the  contrary  (/&). 

By  s.  77  of  the  R.  C.  C.  Act,  1845,  a  railway  company  is  A  railway 
not  to  be  entitled  to  any  mines  of  coal,  ironstone,  slate,  or  entiUeiUo10 
other  minerals,  under  any  lands  purchased  by  it,  except  only  mineral* 
such  parts  thereof  as  shall  be  necessary  to  be  dug  or  carried  express 
away,  or  used  in  the  construction  of  the  works,  unless  the  pui 
same  shall  have  been  expressly  purchased:  but  it  may  always 
secure  sufficient  support  by  making  compensation  to  the  owner 
of  the  subjacent  minerals  (•£);  and  may  delay  the  purchase 
of  such  minerals  until  the  necessity  'for  it  arises  (7c).     If, 

(/)  Eardlcy  v.  Granville,  (1876)  a  Ch.  I>.  826;  45  L.  J.  Ch.  669;  and 
:scc  Sowser  v.  Maclean,  (1860)  2  D.  F.  &  J.  at  p.  420;  30  L.  J.  Ch.  273. 

(y)  Ballacorkish  Silver  Mining  Co.  v.  Harrison,  (1873')  L».  Uj.  5 
P.  C.  49. 

(A)  See  Sch.  XII.  para.  (5). 

(0  S.  78;  G.  N.  R.  v.  Inl.  Rev.  Commrs.,  1901,  1  Q.  B.  416;  70 
L.  J.  K.  B.  336;  Re  Richard  and  G.  W.  R.  Co.,  1905,  1  K.  B.  68; 
;and  as  to  the  compensation  payable,  see  Smith  v.  G.  W.  R.  Co.,  (1877) 
3  A.  C.  165;  47  L.  J.  Ch.  97;  and  see  Swllfa  and  Merthyr  Collieries 
v.  Pontypridd  Waterworks  Co.,  1903,  A.  C.  426;  72  L.  J.  K.  B.  805; 
Re  Saunderton  Glebe  Lands,  1903,  1  Ch.  481;  72  L.  J.  Ch.  276; 
L.  &  N.  W.  R.  v.  Rowley  Park  Coal,  §c.  Co.,  1911,  2  Ch.  97;  1913, 
A.  C.  11;  Fletcher  v.  Lane,  and  York.  S.  Co.,  1902,  1  Ch.  901;  71 
L.  J.  Ch.  590;  R.  v.  L.  $  N.  W.  R.  Co.,  1S04,  2  Q.  B.  512;  63  L.  J. 
Q.  B.  695;  Richard  v.  G.  W.  R.  Co.,  (1.904)  68  J.  P.  375;  where  a 
railwaj'  company  purchases  part  of  the  minerals  the  right  to  compensation 
against  the  company  in  respect  of  coal  which  the  owner  is  unable  to  get 
without  taking  away  the  support  of  the  minerals  purchased,  does  not 
.arise  on  a  notice  to  treat  for  the  unsold  minerals  under  s.  78,  but  at  such 
time  as  the  owner  is  desirous  of  working  such  coal;  Re  Lord  Gerard  and 
L.  §  N.  W.  R.  Co.,  1S95,  1  Q.  B.  459;  64  L.  J.  Q.  B.  260. 

(A-)  S.  6  of  the  L.  O.  C.  Act  empowers  the  railway  company  to 
purchase  the  minerals  under  the  lands  compulsorily,  even  though  they 
have  already  got  the  lands,  and  this  power  is  not  abridged  by  the  B.  O.  C. 
Act,  s.  77;  Errington  v.  Met.  Dist.  R.  Co.,  (1&82)  19  Ch.  D.  559;  51 
L.  J.  Ch.  305;  and  see  Dixon  v.  Cal.  R.  Co.,  (1S80)  5  A.  C.  820;  43 
L.  T.  513;  Thompson  v.  Hickman,  1907,  1  Ch.  550. 
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Chap.  VIII.     however,  the  company  decline  to  make  compensation,  the 

'— —  mine-owner   may  work   the   minerals  in  a  proper   manner 

according  to  the  custom  of  the  district  (Z),  and  may  if 
necessary  for  that  purpose  enter  on  the  surface  of  the  land 
,sold  (-m);  and  the  company  cannot,  under  its  statutory 
purchase,  claim  the  benefit  which  an  ordinary  purchaser 
would  have  had  to  the  subjacent  and  adjacent  support  (#}. 
But  the  mining  sections  (ss.  77 — 85)  of  the  Railway  Clauses 
Act,  1845,  do  not  apply  to  mines  lying  outside  the  prescribed 
limit,  and  outside  such  limit  the  mineral  owner  is  not  bound 
to  give  the  thirty  days'  notice  before  working  the  minerals, 
nor  is  the  railway  company  entitled  ito  serve  a  counter- 
notice  of  intention  to  pay  compensation.  It  follows,  there- 
fore, that  the  company  enjoys — outside  such  limit — the 
Common  Law  right  of  lateral  support  (o) .  By  the  Mines,  &c . 
Act,  1923,  s.  15,  it  is  provided  that  the  R.  C.  C.  Act,  1845, 
as  incorporated  in  any  Act  passed  after  the  passing  of  the- 
Act  of  1923,  is  to  have  effect  as  if  the  provisions  therein- 
after set  out  were  inserted  in  substitution  for  ss.  78 — 85  of 
the  Act  of  1845,  and  as  if  the  1st,  2nd  and  3rd  Schedules- 

(0  See  s.  79. 

(m)  Ruabon  Brick  and  Terra  Cotta  Co.  v.  G.  W.  R.  Co.,  1893,  1  Ch. 
427;  62  L.  J.  Ch.  483;  Re  Lord  Gerard  and  L.  f  W.  W.  R.  Co.,  1895, 

1  Q.  B.  459;  64  L.  J.  Q.  B.  260. 

(n)  Q.  W.  R.  v.  Bennett,  (1867)  L.  R.  2  H.  L.  27;  36  L.  J.  Q.  B. 
133;  G.  W.  R.  Co.  v.  Fletcher,  (1860)  5  H.  &  N.  68Q;  29  L.  J.  Ex. 
253;  Mid.  R.  Co.  v.  Robinson,  (1889)  15  A.  C.  19;  59  L.  J.  Ch.  442; 
Knowles  v.  Lane,  and  York.  R.  Co.,  (1889)  14  A.  C.  248;  and  see 
G.  W.  R.  Co.  v.  Cefn  Cribbwr  Brick  Co.,  1894,  2  Ch.  157;  63  L.  J.  Ch. 
500;  L.  $  N.  W.  R.  Co.  v.  Walker,  1903,  A.  C.  289;  72  L.  J.  K.  B, 
578.  As  to  communications  between  mines  lying  on  either  side  of  the 
line  and  compensation  to  the  owner  of  such  mines,  see  ss.  80,  81,  and 
M.  R.  Co.  v.  Miles,  (1885)  30  Ch.  D.  634;  (1886)  33  Ch.  D.  632;  and 
under  Canal  Companies  Acts,  see  Knowles  v.  Lane,  and  Tork.  R.  Co.,. 
(1889)  14  A.  C.  248;  L.  $  N.  W.  R.  Co.  v.  Evans,  1893,  1  Ch.  16; 
62  L.  J.  Ch.  1 ;  Chamber  Colliery  Co.  v.  Rochdale  Canal  Co.,  1895,  A.  O. 
564;  64  L.  J.  Q.  B.  645;  New  Moss  Colliery  Co.  v.  M.  8.  $  L.  R.  Co., 
1897,  1  Ch.  725;  66  L.  J.  Ch.  381;  and  under  Highways  and  Locomotives 
Act,  1878,  see  A.-G.  v.  Conduit  Colliery  Co.,  1895,  1  Q.  B.  301;  64  L.  J. 
Q.  B.  207;  Manchester  Corp.  v.  New  Moss  Colliery,  1906,  2  Ch.  564; 
and  under  the  Public  Health  Act,  see  Jary  v.  Barnsley  Corp.,  1907,  2  Ch. 
600. 

(o)  L.  #  X.  W.  S.  Co.  v.  Rowley  Park  Coal  and  Cannel  Co.,  191 1, 

2  Ch.  97,  109;  1913,  A.  C.  11. 


THE  ABSTRACT.  389 

to  the  Act  of  1923  were  inserted  in  the  B.  C.  C.  Act,  1845,    Chap.  vm. 
as  the  1st,  2nd  and  3rd  Schedules  thereto. 

In  general,  a  statutory  power  to  make  and  maintain  a 
thing — for  instance,  a  sewer  or  water  pipe — implies  a  right 
to  support  necessary  for  the  thing  made:  and  this  rule  does 
not  conflict  with  a  provision  under  jthe  statutory  power  for 
compensation  to  be  made  to  the  owners  of  minerals,  when  the 
implied  right  of  support  conflicts  with  his  interest:  when 
there  is  no  provision  for  compensation  the  rights  as  between 
the  owner  of  the  supporting  stratum  and  the  statutory  owner 
depend  on  the  construction  to  be  put  upon  the  Special 
Act  (p). 

The  Public  Health  (Support  of  Sewers)  Amendment  Act,  No  support 
1883,  provides  against  any  right  of  support  being  acquired 
by  a  local  authority  against  a  mine-owner  by  reason    of 
anything  contained  in  its  Sanitary  Act  (q). 

Claims  of  rights  of  common  and  other  profits  a  prendre,  Claims  of 
become  primd  facie  valid  after  thirty  years'  uninterrupted  common  and 
enjoyment  (r);  and  cannot  be  defeated  by  mere  proof  of  such 
*<njoyment  having  commenced  at  any  prior   period.     But 
until  sixty  years'  uninterrupted   enjoyment,    they    remain 
liable  to  be  defeated  in  any  other  way  in  which  they  might 
have  been  defeated  before  the  passing  of  the  Prescription 
Act.     After   sixty   years'    uninterrupted    enjoyment,  they 
become  absolute  and  indefeasible,  unless  proof  be  given  of 
fiuch  enjoyment  having  been  under  some  consent  or  agree- 

00  L.  $  N.  W.  R.  Co.  v.  Evans,  1893,  1  Ch.  16;  62  L.  J.  Oh.  1; 
approved  in  Clippens  Oil  Co.  v.  Edinburgh  and  Itist.  Trustees,  190i, 
A.  C.  64;  73  L.  J.  P.  C.  32;  and  cf.  Met.  Bd.  of  Works  v.  Met.  R.  Co., 
<1869)  L.  R.  4  C.  P.  192;  38  L.  J.  O.  P.  172;  and  see  Metropolis 
Management  Act,  1855,  ss.  135,  150,  151,  and  11  &  12  Viet.  c.  ,112, 
ss.  38,  66. 

(?)  And  see  Re  Corp.  of  Dudley,  (1881)  8  Q.  B.  D.  86;  51  L.  J.  Q.  B, 
121;  L.  $  N.  W.  R.  Co.  v.  Evans,  sup.;  Jary  v.  Barnsley  Corp.,  1907. 
2  Ch.  600;  and  under  the  Gasworks  Clauses  Act,  1847,  Normanton  Grts 
Co.  v.  Pope,  (1883)  52  L.  J.  Q.  B.  629,  636;  32  W.  R.  134;  per  Fry, 
L.J. 

(j)  See  Bailey  v.  Appleyard,  (1838)  8  A.  &  E.  16-1;  7  L.  J.  N.  S. 
Q.  B.  145.  The  title  acquired  by  user  can  be  merely  co-extensive  with 
the  user,  Davies  v.  Williams,  (1851)  16  Q.  B.  546;  20  L.  J.  Q.  B.  338. 
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ment  expressly  made  or  given  for  that  purpose  by  deed  or 
•writing  (s).  But  a  claim  to  a  right  of  common,  &c.  may 
be  defeated  after  thirty  years'  enjoyment  by  showing  that  it 
could  not  have  had  a  legal  origin  (£);  and  it  would  seem  that 
the  Act  does  not  apply  to  any  case  where  the  establishment 
of  a  right  by  means  of  it  would  be  a  violation  of  the  express 
terms  of  statutes  prohibiting  the  granting  of  such  a  right  (M)  ; 
nor  where  the  claim  is  one  which  cannot  be  lawfully  made 
by  custom,  prescription,  or  presumed  grant  (x);  nor  where 
the  claim  is  to  a  right  in  gross  (y}. 

A  profit  a  prendre  where  unconnected  with  the  ownership 
of  the  soil  is  an  incorporeal  hereditament  which  can  only  be 
granted  by  deed;  it  cannot  be  reserved  (2),  nor  can  it  be 
abandoned  (a).  Such  is  a  right  to  hawk  or  fish,  which; 
implies  a  right  to  carry  away  the  game  or  fish  (ft);  and  even 

0)  S.  1  of  the  Prescription  Act;  Welcome  v.  Upton,  (1839)  5  M.  &  W. 
393.  The  Act  relates  only  to  claims  which  may  be  lawfully  made  at 
common  law;  Morley  v.  Clifford,  (1882)  20  Ch.  D.  753.  See  also  Earl 
De  la  Warr  \.  Miles,  (1881)  17  Ch.  D.  535;  50  L.  J.  Ch.  754;  Dawson 
v.  M'Groggan,  (1903)  1  Ir.  R.  92.  , 

(0  Mill  v.  New  Forest  Commrs.,  (1856)  18  C.  B.  60;  25  L.  J.  C.  P. 
212;  Lord  Chesterfield  v.  Harris,  1908,  2  Ch.  397;  1911,  A.  C.  023. 

(M)  Mill  v.  New  Forest  Commrs.,  sup. 

(x)  Clayton  v.  Corby,  (1843)  5  Q.  B.  415;  14  L.  J.  Q.  B.  364;  A.-G. 
v.  Mathias,  (1858)  4  K.  &  J.  579;  6  W.  R.  780;  Hanmer  v.  Chance, 
(1865)  34  L.  J.  Ch.  413;  Smith  v.  Andrews,  1891,  2  Ch.  678,  699;  65 
L.  T.  175;  Goodman  v.  Saltash  (Corp.  o/),  (1882)  7  A.  C.  633;  Tilbury 
v.  Stiva,  (1890)  45  Oh.  D.  98;  63  L.  T.  141;  Neill  v.  Devonthire  (Duke 
of),  (1882)  8  A.  C.  135;  Lord  Chesterfield  v.  Harris,  1908,  2  Ch.  397; 
1911,  A.  C.  623. 

(y)  Shuttleworth  v.  Le  Fleming,  (1865)  19  O.  B.  N.  S.  687;  34  L.  J. 
C.  P.  309;  Mercer  v.  Denne,  1904,  2  Ch.  534,  540;  1905,  2  Ch.  538,  586; 
Bamsgate  Corp.  v.  Debling,  (1906)  22  T.  L.  R.  369;  Staffordshire,  $c. 
Navigation  v.  Bradley,  1912,  1  Ch.  91. 

(z)  Doe  v.  Lock,  (1835)  2  A.  &  E.  705;  Corcor  v.  Payne,  (1869)  4 
I.  R.  O.  L.  380;  Wickham  v.  Hawker,  inf. 

(a)  Neill  v.  Duke  of  Devonshire,  (1882)  8  A.  C.  135 ;  and  see  Ecroyd 
v.  Covlthard,  1898,  2  Ch.  356;  67  L.  J.  Ch.  458;  Johnston  v.  O'Xeill, 
1911,  A.  C.  552. 

(6)  Wickham  v.  Hawker,  (1840)  7  M.  &  W.  63 ;  10  L.  J.  N.  S.  Ex. 
153;  Ewart  v.  Graham,  (1859)  7  H.  L.  C.  331;  29  L.  J.  Ex.  88; 
Fitzgerald  v.  Firbank,  1897,  2  Ch.  96;  66  L.  J.  Ch.  529.  As  to  the 
limitations  of  a  claim  to  a  profit  a  prendre,  see  Commrs.  of  Sewert  v. 
Glasse,  (1872)  7  Ch.  456,  465;  41  L.  J.  Ch.  415;  Lord  Chester/itM  v. 
Harris,  1908,  2  Ch.  397;  1911,  A.  C.  623. 
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a  right  to  angle  for  amusement,  leaving  the  fish  on  the  shore    Chap.  VIII. 

for  the  landowner,  has  been  held  to  be  of  the  same  nature  (c) ;  I  **'*• 

so  also  a  right  to  shoot  (d).  The  mere  right  to  follow  in  the 
pursuit  of  game  over  land,  does  not  of  itself  import  the  right 
to  the  animal  when  taken;  and,  if  confined  to  the  individual 
claimant,  would  seem  to  be  attributable  to  a  mere  personal 
licence  of  pleasure:  but  where  the  right  is  exercisable  by  the 
claimant  or  his  assigns  "  along  with  servants,"  it  is  con- 
sidered to  involve  a  right  to  carry  off  the  game  (e),  and  is  an 
interest  in  land  within  the  meaning  of  s.  .40  of  the  L.  P.  Act, 
1925  (replacing  s.  4  of  the  Statute  of  Frauds)  (/). 

The  right  of  fishing  in  tidal  waters  is  primd  facie  vested  in  Fisheries  in 
all  the  subjects  of  the  Crown  (g),  and  seems  to  be  so  vested  in 
them,  not  as  of  common  right,  but  by  virtue  of  the  ownership 
by  the  Crown  of  the  bed  of  all  tidal  waters  (/&).  Prior  to 
Magna  Charta  (i),  however,  the  Crown  had  power  to  grant  a 
several  and  exclusive  right  of  fishing  in  such  waters  to  indi- 
viduals, and  thereby  to  destroy  the  public  right  of  fishing 
therein. 

This  power  was  abolished  by  Magna  Charta  (i),  and  a 
claim  to  such  a  several  fishery  by  an  individual  can  now  only 
be  made  on  the  strength  of  a  grant  from  the  Crown  prior 
to  the  reign  of  Henry  II.,  or  by  prescription  (fc).  This  public 
right  of  fishing  extends  only  so  far  as  the  tide  flows  and 

(c)  Bland  v.  Lipscombe,  (1854)  3  C.  L.  E.  261;  3  W.  R.  57. 

(d)  Webber  v.  Lee,  (1882)  9  Q.  B.  D.  315;  51  L.  J.  Q.  B.  485. 

(e)  See    Wickham  v.  Hawker,  and  Ewart  v.   Graham,  sup. 
(/)   Webber  v.  Lee,  sup. 

(0)  Hale.  De  jure  maris,  c.  4;  Malcolmson  v.  O'Dea,  (1862)  10  H.  L.  C. 
593;  9  Jur.  N.  S.  1135;  Bristow  v.  Cormican,  (1878)  3  A.  C.  641. 

(K)  Mayor  of  Carlisle  v.  Graham,  (1869)  L.  R.  4  Ex.  361 ;  38  L.  J. 
Ex.  226 ;  and  see  Fitzhardinge  v.  Purcell,  190S,  2  Ch.  139. 

(0  9  Hen.  3,  c.  16. 

(&)  Hale,  c.  5;  Co.  2  Inst.  30;  Malcolmson  v.  O'Dea,  (1862)  10 
H.  L.  C.  593.  618;  Holford  v.  George,  (1868)  L.  R.  3  Q.  B.  639;  37 
L.  J.  Q.  B.  185;  Edgar  v.  Commrs.  of  Fisheries,  (1871)  23  L.  T.  732; 
Neill  v.  Duke  of  Devonshire,  (1882)  8  A.  O.  135;  31  W.  R.  622;  Johnston 
\.  O'Neill,  1911,  A.  C.  552,  a  case  of  a  navigable  non-tidal  lake.  If  a 
several  right  of  fishery  which  existed  before  Magna  Charta  revert  to  the 
Crown,  it  may  even  now  be  granted  by  the  Crown;  8  A.  C.  180;  Duke 
of  Northumberland  v.  Houghton,  (1870)  L,.  R.  5  Ex.  127;  39  L.  J.  Ex. 
66;  Tighe  v.  Sinnott,  (1897)  1  Ir.  R.  140. 
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reflows  (Z) :  nor  does  the  fact  of  a  river  being  navigable  give 
the  public  any  right  of  fishing  above  the  flow  of  the  tide  (m) ; 
nor  can  the  right  be  acquired  by  the  public  by  immemorial 
usage  or  otherwise  (n),  though  evidence  of  user  by  the  public 
as  of  right  is  admissible  as  evidence  to  defeat  a  claim  to  a 
several  fishery  (o). 

The  grant  of  "  weirs  "  creates  not  only  a  separate  fishery, 
but  also  passes  the  soil  of  the  river  over  which  there  is  a  right 
to  construct  weirs  (p).  And  a  grant  of  a  several  fishery  by 
the  owner  of  the  soil  will  pass  the  soil  also,  in  the  absence  of 
evidence  of  a  contrary  intention  (q).  By  a  grant  of  a  free 
fishery  no  right  in  the  soil  will  pass  to  the  grantee;  nor  will 
the  grantor  be  excluded  from  the  right  to  fish  (r).  The  grant 
of  a  "  fishery,"  eo  nomine,  will  apparently  pass  the  largest 
right  the  grantor  has  to  give  (s).  So,  too,  a  reservation  of 
right  and  privilege  of  fishing,  where  the  grantor  is  at  the  date 
of  the  grant  possessed  .of  a  sole  fishery,  will  reserve  to  the 
grantor  an  exclusive  right  of  fishery  (£). 

In  inland  lakes  and  pools  of  which  the  soil  is  vested  in  one 
common  owner,  the  right  of  fishery  is  also  his  exclusively. 
And  it  seems  to  be  now  settled  that  large  inland  lakes  are 
on  the  same  footing  as  small  ones,  and  that  to  both  the  rule 
of  ownership  ad  medium  filum  applies  (w). 

(0  Hudson  v.  McEea,  (186*)  4  B.  &  S.  585;  33  L.  J.  M.  C.  65. 

(m)  Hargreaves  v.  Diddams,  (1875)  L.  R.  10  Q.  B.  at  p.  585;  44 
L.  J.  M.  O.  178;  Mussett  v.  Burch,  (1876)  35  L.  T.  486;  Pearce  \. 
Scotcher,  (1882)  9  Q.  B.  D.  162;  46  L.  T.  342;  Smith  v.  Andrews,  1891, 
2  Ch.  678;  65  L.  T.  175. 

(»)  Smith  v.  Andrews,  sup.;  Johnston  v.  O'Neill,  1911,  A.  C.  p.  578; 
and  see  Lord  Fitzhardinge  v.  Purcell,  1908,  2  Gh.  139;  Coulson  and 
Forbes,  4th  ed.  p.  78. 

(o)  Smith  v.  Andrews,  sup. 

(p)  Hanbury  v.  Jenkins,  1901,  2  Ch.  401;  70  L.  J.  Ch.  730. 

(7)  A.-G.  v.  Emmerson,  1891,  A.  C.  649;  65  L.  T.  564;  Hanbury  v. 
Jenkins,  1901,  2  Ch.  401,  411;  70  L.  J.  Ch.  730;  and  cases  there  cited. 

(r)  Bloomfield  v.  Johnston,  (1868)  8  I.  R.  O.  L.  68. 

(»)  Aldermen  of  London  v.  Hasting,  (1657)  2  Sid.  8.  The  use  of  the 
word  "several"  is  not  necessary  to  create  a  several  fishery;  Hunbury  v. 
Jenkins,  tup. 

(0  Lord  Paget  v.  Millet,  (1781)  3  Doug.  43. 

(M)  Johnston  v.  O'Neill,  1911,  A.  C.  552,  57$;  Coulson  and  Forbes, 
4th  ed.  p.  100. 
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A  right  to  dig  coal  or  other  minerals  on  another  man's    Chap.  VIII. 

land  is  a  right  to  a  profit  a  prendre,  and,  if  reasonable  and  '   ' 

certain,  may  be  claimed  by  prescription  (x);  though  not  in 
general  by  custom  (g/);  but  a  claim  to  dig  and  carry  away 
the  soil  from  another's  land,  without  stint  or  limit,  is 
unreasonable,  and  cannot  be  established  by  prescription  or 
custom  (z). 

The  right  to  the  sole  and  several  herbage  and  pasturage  of  Right  of  sole 
land  or  other  profit  d  prendre  in  gross  is  not  within  the  ot 
Prescription  Act  (a) ;  but  the  right  to  take,  along  with  others,  *  P 
any  of  the  produce  of  land,  e.g.,  grass,  turves,  or  trees — or 
of  the  soil  itself,  e.g.,  sand,  clay,  or  stones — is  a  right  of 
profit  a  prendre,  which  within    reasonable   limits  may  be 
claimed  by  prescription  (&).     The  right  to  enter  and  draw  of  drawing 
water  from  a  natural  spring  is,  however,  an  easement,  and 
not  a  profit  d  prendre ;  running  water  being  no  part  of  the 
soil,  nor  the  produce  of  the  soil  (c).     There  is  no  Common  of  gathering 
Law  right  in  the  public  to  enter  on  the  seashore  for  the 
purpose  of  gathering  sea-weed  (d) ;    and  though    sea-weed 
lying  ungathered  on  the  shore  is  not  the  subject  of  larceny  (e), 

(*0  Paddock  v.  Forrester,  (1842)  3  Man.  &  G.  903;  11  L.  J.  C.  P. 
107;  Wilkinson  v.  Proud,  (1843)  11  M.  &  W.  33;  12  L.  J.  Ex.  227. 

(y)  A.-G.  v.  Mathias,  (1858)  4  K.  &  J.  579,  591;  27  L.  J.  Oh.  761. 

(z)  Clayton  v.  Corby,  (1843)  5  Q.  B.  415;  14  L.  J.  Q.  B.  364;  A.-G. 
v.  Mathias,  (1858)  4  K.  &  J.  579;  27  L.  J.  Ch.  761.  As  to  stone  being 
a  "mineral,"  see  Darvill  v.  Roper,  (1855)  3  Dr.  294;  24  L.  J.  Ch.  779; 
and  Bell  v.  Wilson,  (1866)  1  Ch.  303;  (1865)  2  Dr.  &  S.  395;  and  see 
G.  W.  R.  Co.  v.  Carpalla,  §c.  Co.,  1909,  1  Oh.  218;  1910,  A.  C.  83. 

(a)  Sec  Welcome  v.  Upton,  (1839)  5  M.  &  W.  398,  403;  (1840)  6 
M.  &  W.  536,  542;  Shuttleworth  v.  Le  Fleming,  (1865)  19  C.  B.  N.  S. 
687;  34  L.  J.  C.  P.  309;  Gale,  10th  ed.  207,  n.  (I). 

(&)  See  Goodman  v.  Saltash  Corpn.,  (1882)  7  A.  C.  633;  52  L.  J. 
Q.  B.  193;  Tilbury  v.  Silva,  (1890)  45  Ch.  D.  98,  107;  63  L.  T.  141. 
Cf.  Lord  Chesterfield  v.  Harris,  1908,  2  Oh.  397;  1911,  A.  C.  623. 

(c)  Race  v.  Ward,  (1855)  4  E.  &  B.  702;  24  L.  J.  Q.  B.  153;  and 
see  Dungarvan  v.  Mansfield,  (1897)  1  Ir.  R.  420;  Macnnghten  v.  Baird, 
(1903)  2  Ir.  R.  731;  and  see  Verge  v.  Somerville,  1924,  A.  C.  496. 

(d)  Howe  v.  Stowell,   (1833)   Ale.   &  Nap.   348;    Baird  v.   Fortune, 
(1861)  4  Macq.  127;  5  L.  T.  2;  Healy  v.  Thome,  (1870)  I.  R.  4  C.  L. 
495;   Hamilton  v.  A.-G.,  (1880)  5  L.  R.  Ir.  555;  and  see  Blundett  \. 
Catterall,   (1821)  5  B.  &  Aid.   268. 

(e)  R.  v.  Clinton,  (1869)  I.  R.  4  C.  L.  6. 
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Chap.  VIII.    yet  an  action  for  trover  by  the  owner  of  the  foreshore  will 
8eot-6-       lie  for  it  (/). 


Period  for 


proved  iu 
evidence  of 
title. 


Enjoyment 


The  periods  respectively  for  which  a  vendor,  in  order  to 
show  a  title  under  the  Act,  must  prove  uninterrupted  enjoy- 
ment, are  as  follows:  in  the  case  of  lights,  twenty  years 
give  an  absolute  title;  in  the  case  of  easements  other  than 
light,  twenty  years;  and  in  the  case  of  profits  a  prendre,  thirty 
years,  give  a  right  which  cannot  be  defeated  by  showing 
that  the  easement  or  profit  was  first  enjoyed  at  some  time 
prior  to  such  respective  periods;  and  forty  years,  in  the 
case  of  easements  (other  than  light,  for  which  there  is  only, 
the  one  period  of  twenty  years),  or  sixty  years  in  the  case 
of  profits  a  prendre,  gives,  in  each  case,  an  indefeasible  title, 
unless  it  appears  that  the  enjoyment  was  by  consent  or 
agreement  expressly  given  or  made  by  deed  or  writing.  But 
in  the  case  of  rights  of  way  or  watercourses,  where  the 
servient  tenement  has  been  held  for  life,  or  for  any  term 
exceeding  three  years,  the  reversioner,  notwithstanding  the 
(expiration  of  the  forty  years,  has  a  period  of  three  years 
from  the  determination  of  the  particular  estate  in  which  to 
resist  the  claim  (g] ;  and  as  regards  the  primd  facie  title 
which  is  gained  by  a  thirty  lor  twenty  years'  enjoyment! 
under  ss.  1  and  2  of  the  Act,  sthe  time  during  which  there 
may  have  been  any  disability,  or  a  subsisting  life  estate,  is 
excluded  by  s.  7. 

In    all    the    above    cases  (including  that  of  a  claim  to 
),  the  enjoyment  must  have  been  uninterrupted  (f), 


ruptedand  as  "  as  of  right"  (fc);  and  must  have  been  subsisting  within,  at 
most,  a  year  before  the  commencement  of  the  action  in  which 


(/)  Brew  v.  Haren,  (1877)  I.  R.  11  C.  L.  198. 

(g)  S.  8.  See  Palk  v.  Skinner,  (1852)  18  Q.  B.  568;  22  L.  J.  Q.  B. 
27;  Kilgovr  v.  Gaddes,  (1903)  89  L.  T.  444;  and  see  Laird  v.  Briygs. 
(1881)  19  Ch.  D.  22,  33;  45  L.  T.  238;  per  Jessel,  M.  R. 

(A)  Hyman  v.  Van  Den  Bergh,  1907,  2  Oh.  516;  1908,  1  Ch.  167. 

(0  Onley  v.  Oardiner,  (1838)  4  M.  &  W.  500;   1  H.  &  II.  381. 

(K)  Sec  Beaton  v.  Weate,  (1856)  5  E.  &  B.  986;  25  L.  J.  Q.  B.  115; 
Kilgour  v.  Gaddes,  1904,  1  K.  B.  457,  461;  73  L.  J.  K.  B.  233;  Hyman 
v.  Van  Den  Bergh,  sup. 
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it  is  relied  on  (Z).     The  right  to  an  easement  under  the  A  at    Chap.  VIII. 
by  reason  of  enjoyment  for  twenty  years  is  only  inchoate  tj  6' 

until  established  in  legal  proceedings.  "  The  dominant 
owner  of  the  dominant  tenement  after  twenty  years'  uninter- 
rupted enjoyment  is  in  a  position  to  avail  himself  of  the 
Act  if  his  claim  is  brought  into  question.  But  in  the  mean- 
time, however  long  the  enjoyment  may  have  been,  his  right 
is  just  the  same  as  if  the  Act  iiad  never  been  passed  "  (ra>). 
The  claim  therefore  may  be  defeated  by  showing  that  for 
the  whole  or  a  part  of  the  period  relied  on  the  enjoyment  was 
by  parol  licence,  or  was  exercised  by  stealth,  or  without  the 
knowledge  of  the  parties  interested  in  opposing  the  claim  (w), 
or  was  only  exercised  at  long  intervals  for  a  particular 
purpose  (o),  or  on  sufferance  (p),  or  that  the  party  exercising 
it  was  himself,  during  all  or  any  part  of  such  period,  entitled 
to  the  possession  of  the  property  sought  to  be  affected  (</). 

(0  See  Parker  v.  Mitchell,  (1840)  11  A.  &  E.  788;  9  L.  J.  N.  S. 
Q.  B.  194;  Flight  v.  Thomas,  (1841)  8  C.  &  F.  231;  3  P.  &  D.  442; 
Lowe  v.  Carpenter,  (1851)  6  Ex.  825;  20  L.  J.  Ex.  374;  Tilbury  \. 
Silva,  (1890)  45  Ch.  D.  98;  63  L.  T.  141. 

(m)  Per  Cozens-Hardy,  M.  R.,  in  Ilyman  v.  Fan  Den  Bergh,  1908, 
1  Ch.  p.  171. 

(»)  See  Bright  v.  Walker,  (1834)  1  C.  M.  &  R.  at  p.  219;  3  L.  J. 
N.  S.  Ex.  250;  Tickle  v.  Brown,  (1836)  4  A.  &;  E.  369;  5  L.  J.  N.  S. 
Q.  B.  119;  Partridge  v.  Scott,  (1838)  3  M.  &  W.  220;  Winship  -v. 
Hudspeth,  (1854)  10  Ex.  5;  23  L.  J.  Ex.  268;  Tomsett  v.  Wallis,  (1896) 
40  Sol.  J.  498;  Gardner  v.  Hodgson's  Breweries,  1903,  A.  C.  229;  72 
L.  J.  Ch.  558;  Hyman  v.  Van  Den  Bergh,  1,907,  2  Ch.  p.  530.  As  to 
the  rights  of  reversioners,  see  Beggan  v.  McDonald,  (1878)  2  L.  R.  Ir. 
560;  Laird  v.  Briggs,  (1881)  19  Ch.  D.  22;  45  L.  T.  238. 

(o)  Hollins  v.  Verney,  (1884)  13  Q.  B.  D.  304;  53  L.  J.  Q.  B.  430; 
Creyke  v.  Level  of  Hat  field  Chase,  (18.96)  12  T.  L.  R.  383. 

(?)  Tone  v.  Preston,  (1883)  24  Ch.  D.  739;  53  L.  J.  Ch.  50;  Barry 
v.  Lowry,  (1877)  11  I.  R.  C.  L.  483. 

(?)  Onley  v.  Gardiner,  (1838)  4  M.  &  W.  500;  8  L.  J.  Ex.  102; 
Clayton  v.  Corby,  (1842)  2  Q.  B.  813;  Clay  v.  Thackrah,  (1839)  9 
C.  &  P.  47;  2  M.  &  Rob.  244;  Battishill  v.  Reed,  (1856)  18  C.  B.  696; 
25  L.  J.  C.  P.  290;  Harbidge  v.  Warwick,  (1849)  a  Ex.  552;  18  L.  J. 
Ex.  245;  James  v.  Plant,  (1836)  4  A.  &  E.  at  p.  761;  Simper  v.  Foley, 
(1862)  2  J.  &  H.  555;  5  L.  T.  669;  Damper  v.  Bassett,  1901,  2  Ch. 
350;  70  L.  J.  Ch.  657.  As  to  the  non-extinguishment  of  a  necessary 
easement  by  unity  of  seisin,  see  Pheysey  v.  Vicary,  (1847)  16  M.  &  W. 
484;  8  L.  T.  (0.  S.)  451.  Compare  on  this  point  Ladyman  v.  Grave, 
(1871)  6  Ch.  763;  25  L.  T.  52;  and  Outram  v.  Maude,  (1881)  17  Ch.  D. 
391;  50  L.  J.  Ch.  783. 
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Chap.  VIII.        By  interruption  is  meant  an  adverse  obstruction,  and  not  a 
x  '   '       mere  discontinuance  of  user  (r) ;    but  the  question  whether 


Interruption     a  discontinuance  was  voluntary  or  otherwise,  is  one  for  a 

— what  it  is.       ...  -111-  -011 

jury  (s);  and  though  interruptions  for  less  than  a  year  will 
not  in  themselves  prevent  the  operation  of  the  Statute,  yet 
they  have  a  material  bearing  upon  the  question  whether  the 
enjoyment  has,  in  fact,  been  "as  of  right"  (<);  and  an 
interruption  by  a  stranger  is  within  the  Act  (u~).  As  between 
vendor  and  purchaser,  therefore,  it  would  seem  to  be  necessaryi 
to  give  evidence  of  (so  near  as  may  be)  continuous  user  (x). 
Under  s.  4,  which  provides  that  no  act  shall  be  deemed  an 
interruption,  unless  submitted  to  or  acquiesced  in  for  one 
year,  a  party  who  has  uninterruptedly  enjoyed  or  used  the 
easement  or  right  for  any  period  exceeding  one  year  short 
of  the  term  which  would  be  sufficient  to  confer  a  statutory, 
title,  can,  upon  being  disturbed  in  his  enjoyment  or  user 
at  any  time  within  the  last  year  of  the  statutory  term,  claim 
the  benefit  of  the  Statute  («/),  but  the  Court  will  not  interfere 
by  injunction  to  protect  such  right  before  the  full  period 
has  elapsed  (z). 

L.  P.  Act,  It  may  be  here  pointed  out  that  by  the  L.  P.  Act,  1925, 

s.  1  (2),  the  only  interests  or  charges  in  or  over  land  which 
are  capable  of  subsisting  at  Law  are  those  mentioned  in  the 
five  sub-clauses  of  that  sub-section,  sub-clause  (a)  being  "  an 
easement,  right,  or  privilege  in  or  over  land  for  an  interest 

(r)  Carr  v.  Foster,  (1842)  3  Q.  B.  581;  6  Jar.  837;  and  see  £.  v. 
Chorley,  (1848)  12  Q.  B.  515;  12  L.  T.  (O.  S.)  371;  Ladyman  v.  Grave, 
(1871)  6  Ch.  763;  25  L.  T.  52;  Smith  v.  Baxter,  1900,  2  Ch.  138;  69 
L.  J.  Ch.  437 ;  Goddard,  8th  ed.  251 . 

(s)  Carr  v.  Foster,  sup. 

(0  Eaton  \.  Swansea  Water  Works  Co.,  (1851)  17  Q.  B.  267,  274; 
20  L.  J.  Q.  B.  482,  a  fluctuating  interruption  caused  by  packing  cases 
piled  up  was  held  not  sufficient  to  prevent  the  statute  operating  in  favour 
of  a  right  to  light;  Presland  v.  Bingham,  (1889)  41  Ch.  D.  268;  60 
L.  T.  433. 

(«)  Daviet  v.  Williams,  (1851)  16  Q.  B.  546;  20  L.  J.  Q.  B.  338. 

(*)  See  Lowe  v.  Carpenter,  (1851)  6  Ex.  825;  20  L.  J.  Ex.  374; 
Ilollins  v.  Verney,  (1884)  13  Q.  B.  D.  304;  53  Ix  J.  Q.  B.  430. 

(y)  Flight  v.  Thomas,  (1841)  8  C.  k  F.  231;  3  P.  &  D.  442. 

(z)  Bridewell  Hosp.  v.  Ward,  (1893)  62  L.  J.  Ch.  270;  68  L.  T.  212; 
Battersea  (Lord)  v.  Commrs.  of  Sewers,  18d5>  2  Ch.  708;  65  L.  J.  Ch. 
61;  Goddard,  8th  ed.  201. 
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equivalent  to  an  estate  in  fee  simple  absolute  in  possession,    Chap.  VIII. 
or  a  term  of  years  absolute."     Sect.  187  (1)  provides  that       8eot'  g' 
\vhere  an  easement,  right  or  privilege  for  a  legal  estate  is 
created,  it  shall  enure  for  the  benefit  of  the  land  to  which 
it  is  intended  to  be  annexed. 

The  Land  Charges  Act,  1925,  s.  10,  specifies,  in  five  classes,  L.  C.  Act, 
a  large  number  of  interests  in  land  which  may  be  registered 
as  land  charges,  Class  "  D  "  (iii)  being  "  any  easement,  right, 
or  (privilege  over  or  affecting  land  created  or  arising  after 
the  commencement  of  this  Act,  and  being  merely  an  equitable 
interest  (in  this  Act  referred  to  as  an  equitable  easement}." 
It  is  to  be  observed  that  there  is  nothing  in  the  L.  P.  Adt, 
1925,  which  affects  the  operation  of  the  Prescription  Act 
or  of  the  general  law  with  reference  to  the  acquisition  of 
easements  or  rights  over  or  in  respect  of  land  (a) .  ' 

By  the  Eeal  Property  Limitation  Act,  1833,  as  amended  Title  under 
by  the  Act  of  1874,  the  time  within  which  proceedings  can  Limitations, 
be    commenced   for    the  recovery  of  any  land,  or  rent,  is 
restricted  to  a  period  of  twelve  years  from  the  time  at  which 
the  right  to  proceed  for  the  recovery  of  such  land  or  rent  ^  first 
.accrued  to  the  plaintiff,  or  the  person  through  whom  he1 
claims  (b).     The    Acts    contain    provisions    extending  the 
period  of  limitation  in  the  case  of  disability  and  in  the  case 
of  reversionary  interests  (c). 

Sect.  1  of  the  Act  of  1833  contains  a  wide  definition  of  "Rent"— it* 
the  word  "  land."    The  word  "rent "  in  s.  1  of  the  Act  of 
1874  (which  takes  the  place  of  s.  2  of  the  Act  of  1833)  means  At*- 
a  rent  which  is  a  charge  upon  land,  such  as  a  rent-charge, 
or  a  quit  rent  or  other  ancient  rent  of  inheritance,  and  does 
not  mean  the  rent  incident  to  the  reversion  expectant  upon 
an  ordinary  lease  (d5). 

(a)  S.  12  of  L.  P.  Act,  1925. 

(6)  See  s.  1  of  the  Act  of  1874;  and  Doe  v.  Edmonds,  (1840)  6 
M.  &  W.  295;  Magdalen  Hasp.  v.  Knotts,  (1879)  4  A.  C.  324;  48  L.  J. 
Ch.  579;  Mayor  of  Brighton  v.  Guardians  of  Brighton,  (1880)  5  C.  P.  D. 
36&;  49  L.  J.  C.  P.  648;  Haigh  v.  West,  1893,  2  Q.  B.  19;  62  L.  J. 
Q.  B.  532;  Re  Earl  of  Devon's  8.  E.,  1896-,  2  Oh.  570;  65  L.  J.  Ch.  810. 

(c)  See  3  &  4  Wm.  IV.  c.  27,  8.3;  37  &  38  Vicfc.  c.  57,  ss.  3  and  5. 

(d)  Grant  v.  Ellis,  (1841)  9  M.  &  W.  113;  Doe  d.  Angell  v.  Angell> 
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Chap.  VIII.        In  the  case  of  an  express  trust  (e),  the  right  of  action 

**'  6'       against  the  trustee  does  not  accrue  under  s.  25  of  the  Act 

In  case  of         of  1833  until  a  conveyance  has  been  made  to  a  purchaser 

fxprest  trust.  ,,1  . ,          .  ,,  , 

for  valuable  consideration;  and  then  only  as  against  such 
purchaser  and  persons  claiming  under  him  (/).  And  where 
a  person  assumes  with  or  without  consent  to  act  in  a  fiduciary 
relation  with  regard  to  trust  property,  or  knowingly  assists 
a  nominated  trustee  in  a  fraudulent  or  dishonest  disposition 
of  the  trust  property,  he  becomes  constructively,  and  will 
be  treated  by  the  Court  as,  an  express  trustee  (g). 

RealProperty       Under  s.  10  of  the  Real  Property  Limitation  Act,  1874, 

Limitation 

Act,  1874.  an  express  trust  no  longer  prevents  time  from  running 
against  proceedings  to  recover  any  sum  of  money  or  legacy 
charged  upon  or  payable  out  of  any  land  or  rent  and  secured 
by  such  trust  (h). 

Trustee  Act,  By  s.  8  of  the  Trustee  Act,  1888  (i),  the  rights  and  privi- 
leges conferred  by  any  Statute  of  Limitations  are  to  be  en- 
joyed by  a  person  being  a  trustee  or  person  claiming  through 
him  to  the  same  extent  as  they  would  have  been  enjoyed  if 
he  had  not  been  a  trustee  or  person  claiming  through  him, 
except  where  the  claim  is  founded  on  fraud  or  fraudulent 

(1846)  9  Q.  B.  pp.  355,  356;  Paget  v.  Foley,  (1836)  2  Bing.  N.  C. 
679,  688;  Irish  Land  Commission  v.  Grant,  (1884)  10  A.  C.  p.  26; 
llowitt  v.  Earl  of  Harrington,  1893,  2  Ch.  497. 

(«)  See  Sands  to  Thompson,  (188J)  22  Ch.  D.  614,  per  Fry,  J.;  52 
L.  J.  Ch.  406;  Price  v.  Phillips,  (1894)  W.  X.  2ia;  11  T.  L.  R.  86; 
Soar  v.  Ashwell,  1893,  2  Q.  B.  390;  69  L.  T.  565. 

(/)  A.-G.  v.  Flint,  (1844)  4  Ha.  147;  Petre  v.  P.,  (1852)  1  Dr.  at 
p.  397;  21  L.  T.  (O.  S.)  136;  and  see  as  to  express  trusts,  Salter  v. 
Cavanagh,  (1838)  1  D.  &  Wai.  668;  Burne  v.  Robinson,  (1839)  ib.  688; 
Knight  v.  Bowyer,  (1858)  2  D.  &  J.  421 ;  27  L.  J.  Ch.  520;  Bullock 
v.  Downes,  (1860)  9  H.  L.  C.  1;  3  L.  T.  194;  Nugent  v.  N.t  (1885)  15 
L.  R.  Ir.  321;  Patrick  v.  Simpson,  (1889)  24  Q.  B.  D.  128;  59  L.  J. 
Q.  B.  7;  Re  Lacy,  1899,  2  Ch.  149;  68  L.  J.  Ch.  488. 

(pr)  Soar  v.  Athwell,  sup.;  and  see  Re  Gallard,  1897,  2  Q.  B.  8;  66 
L.  J.  Q.  B.  484;  Re  Dixon,  1900,  2  Ch.  561;  69  L.  J.  Ch.  609;  M'Ardlc 
v.  Gaughran,  (1903)  1  Ir.  R.  106;  North  American  Land  Co.  v.  Watkins, 
1904,  1  Ch.  242,  250;  1904,  2  Ch.  233. 

(A)  Re  Jane  Davis,  1891,  3  Ch.  119;  65  L.  T.  128;  Re  Barker,  1892, 
2  Ch.  491;  66  L.  T.  848;  Williams  v.  W.,  1900,  1  Ch.  152;  69  L.  J. 
Ch.  77. 

(»)  See  Re  Oliver,  1927,  2  Ch.   323;   Re  Richardson,  1920,  1  Ch.  423. 
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breach  of  trust  to  which  the  trustee  was  party,  or  privy,  or  is  to   Chap.  VIII. 

Q-j^        fi 

recover  trust  property  or  the  proceeds  thereof  still  retained 

by  the  trustee  or  previously  received  by  the  trustee    and 
converted  to  his  use. 

In  cases  of  concealed  fraud,  time  does  not  begin  to  run  Fraud, 
until  the  fraud  was,  or,  with  reasonable  diligence,  might 
have  been,  discovered  (i~):  but  this  is  not  to  affect  a  purchaser 
in  good  faith  for  valuable  consideration  without  notice  or 
suspicion  of  the  fraud. 

The   Act   of  1833  expressly  provides  against  any  inter-  Rules  of 
ference  with  the  rules  which  guide  a  Court  of  Equity  in  acquiescence, 
refusing  relief,  on  the  ground  of  acquiescence  or  otherwise,  &c-'  Pre' 
to  any  person  whose  right  to  bring  a  suit  may  not  be  barred 
by  virtue  of  the  Act  (fc). 

Though  formerly  doubted,  it  is  now  settled  that  charities  Charities 
are  within  the  statute;  and  the  statutory  bar  extends,  not  Acts, 
merely  to  an  absolute  alienation,  but  also  to  an  improvident 
lease  (?).  But  in  order  that  the  charity  may  be  bound, 
there  must  be  some  person  competent  to  make  a  claim  on  its 
behalf;  thus,  where  there  is  no  trustee,  or  none  properly] 
appointed,  or  where  there  are  no  ascertained  objects  of  the 
charity,  the  Statute  will  not  run  (m):  and  where,  as  is 
generally  the  case,  the  charity  estates  are  held  upon  express 
trusts,  they  fall  within  the  saving  of  s.  25  of  the  Act  of 
1833,  as  modified  nevertheless  by  s.  10  of  the  Act  of  1874. 
Where  real  estate  was  conveyed  to  trustees  upon  charitable 
trusts  by  a  deed  which  was  void  under  the  Charitable  Uses 

(0  S.  26  of  the  Act  of  1833;  Petre  v.  P.,  I  Dr.  397;  21  L.  T.  (O.  S.) 
136;  Dean  v.  Thwaite,  (1855)  21  Beav.  621;  Willis  v.  Earl  Howe,  1893, 
-2  Ch.  545;  62  L.  J.  Ch.  690;  Re  McCallum,  1901,  1  Oh.  143;  70  L.  J. 
•Ch.  206;  and  see  Oelkers  v.  Ellis,  1914,  2  K.  B.  139. 

(ft)  S.  27.  See  Life  Assoc.  of  Scotland  v.  Siddal,  (1861)  3  D.  F.  &  J. 
at  pp.  72,  73;  4  L.  T.  311;  Thompson  v.  Eastwood,  (1877)  2  A.  C.  215; 
Blake  v.  Gale,  (1885)  31  Ch.  D.  196;  (1886)  32  Ch.  D.  571;  Bulli  Co. 
T.  Osborne,  1899,  A.  C.  at  p.  363;  68  L.  J.  P.  C.  49. 

(0  A.-G.  v.  Payne,  (1859)  27  Beav.  168;  A.-G.  v.  Davey,  (1859)  4 
D.  &  J.  136;  and  see  Magdalen  Coll.  v.  A.-G.,  (1857)  6  H.  L.  C.  189; 
Magdalen  Hasp.  v.  Knotts,  (1879)  4  A.  C.  324;  48  L.  J.  Ch.  579. 

(w)  Incorporated  Society  v.  Richards,  (1841)  1  D.  &  War.  258;  A.-G. 
Y.  Persse,  (1842)  2  D.  &  War.  67. 
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Chap.  VIII. 
Sect.  6. 


Entry. 


Tenancy  at 
will. 


Mortgagor 
and  cestui  que 
tmtt. 


Act,  1736,  and  the  trustees  applied  the  property  in  accord- 
ance with  the  trust  deed,  for  more  than  twelve  years  it  was 
held  that  the  statute  ran  in  favour  of  the  trustees  against 
a  person  claiming  under  the  grantor,  though  such  person  was 
himself  one  of  the  trustees  (ri). 

No  person  is  to  be  deemed  to  have  been  in  possession  of 
any  land,  within  the  meaning  of  the  Acts,  by  reason  merely 
of  his  having  made  an  entry  thereon  (o):  but  this  refers  to 
a  merely  formal  entry.  If  A.,  the  owner,  actually  turn  B., 
the  occupier,  out  of  possession,  this  saves  the  statutory  bar, 
though  A.  retain  possession  for  only  one  hour,  and  B. 
immediately  resume  it(p).  Although  a  forcible  entry  by 
the  lawful  owner  would  render  him  liable  to  prosecution 
under  5  Eic.  II.  c.  8,  and  also  in  some  cases  to  a  civil 
action  (<?),  nevertheless,  if  by  such  means  exclusive  posses- 
sion is  even  temporarily  obtained,  the  running  of  time  under 
the  statute  is  interrupted  (r).  An  entry  by  a  landlord  of 
a  tenant  at  will  to  do  repairs  will  not  set  the  statute  running 
afresh  (s). 

By  the  Act  of  1833,  s.  7,  the  right  of  a  person  entitled 
subject  t)o  a  tenancy  at  will  is  to  be  deemed  to  have  first 
accrued,  either  at  the  determination  of  such  tenancy,  or  at 
the  expiration  of  one  year  next  after  the  commenoement 
of  such  tenancy,  at  which  time  such  tenancy  is  to  be  deemed 
to  have  determined;  but  no  mortgagor  or  cestui  que  trust  is 
to  be  deemed  a  tenant  at  will  within  the  meaning  of  this 
clause  to  his  mortgagee  or  trustee  (<).  Where  a  purchaser 

(n)  Churcher  T.  Martin,  (1889)  42  Ch.  D.  312;  58  L.  J.  Ch.  586. 

(o)  S.  10  of  3  &  4  Wm.  IV.  c.  27. 

(p)  Randall  v.  Stevens,  (1853)  2  E.  &.  B.  641;  23  L.  J.  Q.  B.  68; 
Worssam  v.  Vandenbrande,  (1868)  17  W.  B.  53;  and  cf.  Soiling  v. 
Broughton,  1893,  A.  O.  556;  63  L.  J.  P.  C.  21;  Hewitt  on  Limitation*, 
166. 

(?)  See  Beddatt  v.  Maitland,  17  Ch.  D.  174;  Jonet  v.  Foley,  1891, 
1  Q.  B.  730;  Eemmingt  v.  Stoke  Pages  Golf  Club,  1920,  1  K.  B.  720. 

(r)  Randall  v.  Stevens,  (1853)  2  E.  &  B.  641;  23  L.  J.  Q.  B.  68; 
Hemming*  v.  Stoke  Pages  Golf  Club,  sup.;  Hewitt  on  Limitations,  166. 

(•)  Lynes  v.  Snaith,  1899,  1  Q.  B.  486;  68  L.  J.  Q.  B.  275. 

(0  See  Drummond  v.  Sant,  (1S71)  L.  B.  6  Q.  B.  763;  41  L.  J.  Q.  B. 
21;  Sands  to  Thompson,  (1883)  22  Ch.  D.  614;  52  L.  J.  Ch.  406; 
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is  let  into  possession  before  completion,  he  is  primd  facie  a  Chap.  VIIL 
tenant  at  will  within  the  section  (w),  and  where  an  intended  ^ct'  ' 
lessee  at  a  peppercorn  rent  entered  and  retained  possession 
without  acknowledgment  of  the  lessor's  title  or  payment  of 
rent,  he  was  held  to  be  a  cestui  que  trust  within  the 
proviso  (#).  In  cases  of  express  trust,  a  cestui  que  trust, 
whoso  possession  is  consistent  with  the  trust,  is,  for  general 
purposes,  tenant  at  will  to  his  trustee  (y~) ;  and  the  object 
of  the  above  provision  seems  to  have  been  to  preserve  the 
legal  estate  of  the  trustee,  which,  under  the  old  Law,  was 
secured  by  the  necessity  that  possession  should  be  adverse 
in  order  to  take  away  the  right  of  entry  (2) .  Where,  how- 
ever, the  cestui  que  trust  never  goes  into  personal  occupancy 
of  the  land,  and  a  stranger  occupies  for  the  statutory  period 
without  payment  of  rent  or  acknowledgment  of  title,  he 
thereby  acquires  a  valid  title  to  the  fee  simple  (a). 

The  encroachment  by  a  tenant  is  presumed  to  be  for  the   Encroach- 
benefit  of  the  tenant  during  the  term  and  afterwards  of  his  ™n^nt.y 
landlord,  and  accordingly  time  will  not  run  under  the  statute 
until  the  determination  of  the  lease  (&). 

The  Court  will  presume  that  a  father  entering  on  the  Entry  by 
estates  pf  his  infant  children,  enters  as  their  natural  ^t«Se  oT 
guardian,  and  not  tortiously,  unless  the  contrary  be  clearly  children, 
shown;  and  will  treat  the  case  as  that  of  a  trustee  (c),  even 

Warren  v.  Murray.  1894,  2  Q.  B.  648;  and  judgment  of  Kay,  L.  J.,  64 
L.  J.  Q.  B.  42;  East  Stonehouse  Urb.  Co.  v.  Willoughby,  1902,  2  K.  B. 
318,  334;  71  L.  J.  K.  B.  873. 

(«)  Doe  v.  Rock,  (1842)  4  Man.  &  G.  30;  and  see  Doe  v.  Carter, 
(1847)  9  Q.  B.  863;  18  L.  J.  Q.  B.  305;  Westbrook  \.  Kerrick,  (1862) 
3  F.  &  F.  59. 

(a:)  Drummond  v.  Sant,  sup.;  Warren  \.  Murray,  sup. 

(y)  See  Sag.  14th  ed.  480. 

Or)  Gatrard  v.  Tuck,  (1849)  8  C.  B.  231;  18  L.  J.  C.  P.  338;  Scott 
v.  8.,  (1854)  4  H.  L.  C.  at  p.  1085;  18  Jur.  755;  Drummond  v.  Sant, 
(1871)  L.  R.  6  Q.  B.  763;  41  L.  J.  Q.  B.  21. 

(a)  MeUing  v.  Leak,  (1855)  16  C.  B.  652;  24  L.  J.  C.  P.  187. 

(b)  Whitmore  v.  Humphries,  (1871)  L.  R.  7  C.  P.  1 ;  41  L.  J.  C.  P. 
43;   East  Stonehouse   Urb.  Co.  v.   Willoughby,  1902,  2  K.  B.  318;  71 
L.  J.  K.  B.  873;  Woodfall,  22nd  ed.  281,  926. 

(e)  Thomas  v.  T.,  (1855)  2  K.  &  J.  79;  25  L.  J.  Ch.  159;  Watt  v. 
Stanwick,  (1887)  34  Oh.  D.  763;  56  L.  J.  Ch.  301;  Ee  Hobbs,  (1888) 
36  Ch.  D.  553;  57  L.  J.  Ch.  184. 

D. — VOL.   I.  26 
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Chap.  VIII.    after  the  determination  of  the  infancy,  unless  something  is 

'   '       done  to  alter  the  character  of  the  possession  (d).     So,  the 

entry  by  an  uncle  (the  nearest  male  relative)  upon  lands  of 
his  infant  niece,  was  not  considered  to  be  an  entry  by  a 
stranger  (e),  nor  the  entry  by  guardians  of  a  corporation  (/); 
and  persons  may  occupy  as  guests  of  the  true  owner  so  as 
not  to  become  tenants  at  will  (</).  Where  the  money  due 
upon  a  mortgage  has  been  paid  off,  but  the  legal  estate  has 
not  been  reconveyed  to  the  mortgagor,  a  tenancy  at  will  is 
created  between  mortgagee  and  mortgagor,  and  time  begins 
to  run  accordingly  (/&). 

Tenancy  from  The  right  of  a  person  entitled  subject  to  a  tenancy  from 
year  to  year  or  other  period,  without  any  lease  in  writing, 
is  to  be  deemed  to  have  accrued  at  the  end  of  the  first  year 
or  pther  period,  or  last  receipt  of  rent,  which  shall  last 
happen  ({). 


Right  of 
action  saved 
by  acknow- 
ledgment of 
title. 


s.  14. 


The  acknowledgment  in  writing  of  title,  given  to  the 
person  entitled  or  his  agent  by  the  person  in  the  actual  pos- 
session or  receipt  of  the  profits  of  the  land  or  receipt  of  the 
rent,  is  equivalent  to  such  possession  or  receipt  by  the  person 
so  entitled  (fc),  and  time  is  constantly  running  from  the  last 
acknowledgment  (Z). 

What  is  a  Whether    a   particular  writing   amounts   to  a  sufficient 

acknowledg-    acknowledgment  of  title  within  s.  14,  is  a  question  for  the 

ment  under 

(d)  Tinker  v.  Rodwell,  (1893)  69  L.  T.  591;  and  see  McCormack  v. 
Courtney,  (1895)  2  I.  R.  97 ;  Hewitt  on  Limitations,  193,  194. 

O)  Pelly  v.  Bascomb,  (1863)  4  Gift.  390;  9  Jur.  N.  S.  1120;  aff. 
(1865)  11  Jur.  N.  S.  52;  34  L.  J.  Oh.  233;  but  Turner,  L.  J.,  declined 
to  express  any  opinion. 

(/)  Brighton  v.  Brighton  Guardians,  (1880)  5  C.  P.  D.  368;  49  L.  J. 
C.  P.  648. 

(?)  Peakin  v.  P.,  (1895)  2  I.  R.  359. 

(h)  Sands  to  Thompson,  (1883)  22  Ch.  D.  614;  62  L.  J.  Ch.  406.  As 
to  what  amounts  to  a  determination  of  a  tenancy  at  will,  see  Turner  \. 
Doe,  (1842)  9  M.  &  W.  64S;  11  L.  J.  Ex.  453;  Doe  v.  Carter,  (1847) 
9  Q.  B.  863;  Randall  v.  Stevens,  (1853)  2  E.  &  B.  641;  23  L.  J.  Q.  B. 
68;  Jarman  v.  Hale,  1899,  1  Q.  B.  994;  68  L.  J.  Q.  B.  681. 

(0  Real  Property  Limitation  Act,  1833,  a.  8;  see  Lyell  v.  Kennedy, 
(1889)  14  A.  C.  437;  59  L.  J.  Q.  B.  268. 

(*)  S.  14. 

(0  Burroughs  v.  M'Creight,  (1844)  1  J.  &  L.  290,  304;  7  Ir.  Eq.  R. 
49.  See  Darby  &  Bos.  2nd  ed.  p.  38. 
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Court,  and  not  for  a  jury  to  decide  (m}.  In  one  case  (M),  Chap.  VIII. 
the  purchaser  raised  objection  to  the  title  upon  the  ground 
that  on  inspection  of  the  property  he  had  discovered  an 
inscription  on  a  wall  (forming  one  side  of  the  house  and 
fronting  a  street)  stating  that  the  wall  belonged  to  the  East 
India  Co.  James,  L.  J.,  delivering  the  judgment  of  the 
Court,  said:  —  "  Where  there  is  a  boundary  wall,  and  that 
boundary  wall  remains  undisturbed,  and  an  inscription  is 
allowed  to  remain  on  it  which  states  to  all  the  world  that 
it  is  the  boundary  wall  of  the  adjoining  proprietor,  it  seems 
to  us  idle  to  suppose  that  any  question  of  the  Statute  of 
Limitations,  or  of  adverse  possession,  could  properly 
.arise  "  (o). 

Under  this  section,  the  acknowledgment  must  be  signed  B7  whom  the 
by  the  party  in  possession;  and  the  signature  of  an  agent  is  roent°mu8tgbe 


not  sufficient  (p}.     As  between  landlord    and    tenant,  ,the  S1K^  under 
receipt  of  rent  is  equivalent  to  the  receipt  of  the  profits  of  the 
land  (q). 

The  right  of  a  remainderman  accrues  when  his  estate  falls  Estates  in 
into  possession  (r):  and  this,  though  he  may  have  waived  a  ^"_ 


previous  forfeiture  (s\  and  though  he,  or  the  person  through  time  begins  to 

^  v"  &.  .    J  .  '        runagainst. 

whom  he  claims,  may  have  been  in  possession  previously  to 

the  creation  of  the  particular  estate  (£).  The  right  of  the 
remainderman  must,  under  s.  2  of  the  Act  of  1874,  be 
-asserted  either  within  twelve  years  from  the  date  at  which 

O)  Doe  v.  Edmonds,  (1840)  6  M.  &  W.  295;  Morrell  v.  Frith,  (1838) 
3  M.  &  W.  402;  2  Jur.  619;  Sidwell  v.  Mason,  (1857)  3  Jur.  N.  S.  649; 
26  L.  J.  Ex.  407. 

(»)  Phillipson  v.  Gibbon,  (1871)  6  Ch.  428;  40  I/.  J.  Oh.  406. 

(o)  6  Ch.  p.  434;  sed  queer  e. 

(p)  Ley  v.  Peter,  (1858)  27  L.  J.  Ex.  239;  Lessee  of  Corp.  of  Dublin 
•v.  Judge,  (1847)  11  Ir.  L.  E.  8. 

(?)  S.  35. 

(r)  S.  3;  sec  Doe  v.  Edmonds,  (1840)  6  M.  &  W.  295;  Duke  of  Leeds 
v.  Earl  Amherst,  (1847)  2  Ph.  at  p.  125;  16  L.  J.  Ch.  5. 

(s)  S.  4.  This  section  includes  a  breach  of  condition,  and  is  to  be 
construed  liberally;  Asttey  v.  Earl  of  Essex,  (1874)  18  Eq.  290;  43 
L..  J.  Ch.  817;  but  see  Clarke  v.  C.,  (1868)  Ir.  R.  2  C.  L.  £95. 

(0  S.  5,  as  amended  and  re-enacted  by  s.  2  of  the  Act  of  1874;  and 
see  Doe  v.  Edmonds,  (1840)  6  M.  &  W.  295;  Ee  Bermingham's  Estate, 
(1843)  5  I.  R.  Eq.  147. 

26(2) 
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Lease  in 
writing. 


Chap.  VIII.  the  right  accrued  to  the  person  whose  prior  interest  has 
determined,  or  within  six  years  from  the  date  at  which  the 
estate  of  the  remainderman  became  vested  in  possession, 
whichever  period  is  the  shorter.  Where  rent  amounting  to 
the  yearly  sum  of  20s.  or  upwards,  reserved  by  a  lease  in 
writing,  is  received  by  a  wrongful  claimant,  no  fresh  right 
accrues  to  the  reversioner  upon  the  determination  of  the 
lease  (w);  and  the  title  to  the  reversion  is  in  effect  trans- 
ferred to  the  wrongful  recipient  of  the  rent:  but,  in  order 
to  bar  the  rightful  reversioner,  there  must  be  actual  receipt 
of  the  rent  by  a  wrongful  claimant;  its  mere  retention  by 
the  tenant  does  not  affect  the  landlord's  title  to  the  land  (z). 


Equity  of 
redemption, 
when  to  be 
barred. 

Acknowledg- 
ment. 

If  mortgagee 
is  entitled  to 
possession,  as 
being  in- 
terested in 
eqnity  of 
redemption, 
time  does  not 


No  revival  by 


raent  where 


By  s.  7  of  the  Act  of  1874  the  right  of  a  mortgagor  to> 
redeem  (y]  is  to  be  barred  at  the  end  of  twelve  years  from 
the  mortgagee  taking  possession,  or  last  giving  a  written 
acknowledgment  of  title.  If  a  mortgagee  while  in  possession 
is  himself  entitled  to  such  possession  in  respect  of  a  life 
or  other  limited  interest  in  the  equity  of  redemption,  the 
time  during  which  he  is  so  entitled  will  not  be  counted  in 
the  statutory  period  (2).  Possession  of  any  of  the  land  com- 
prised in  the  mortgage  is  sufficient  to  make  time  run  against 
the  mortgagor  (a). 

When  the  right  of  a  mortgagor  to  redeem  is  barred  his 
or  rent  becomes  under  s.  34  of  the  earlier 


(«)  S.  9;  see  Doe  v.  Angell,  (1846)  9  Q.  B.  328;  see  ib.  p.  355;  Bainet 
v.  Lumley,  (1868)  16  W.  B.  674,  as  to  the  construction  of  the  'word 
"  renti"  throughout  s.  9;  and  see  Grant  v.  Ellis,  (1841)  9  M.  &  W.  113. 
As  to  what  is  "rent  wrongfully  received"  within  this  section,  see  Shaic 
v.  Keighron,  (1868)  3  I.  K.  Eq.  574;  Williams  v.  Pott,  (1871)  12  Eq. 
149;  40  L.  J.  Ch.  775;  Laybourn  v.  Gridley,  1892,  2  Ch.  53;  61  L.  J. 
Ch.  352. 

(*)  Doe  v.  Oxenham,  (1840)  7  M.  &  W.  131  ;  Chadwiek  v.  Broadwood, 
(1840)  3  Beav.  308;  10  L.  J.  N.  S.  Ch.  242;  Archbold  v.  Scully,  (1861) 
9  H.  L,.  C.  360;  5  L.  T.  160;  see,  however,  Ex  p.  Jones,  (1841)  4 
Y.  &  C.  466;  as  to  rents  of  mines  reserved  in  specie,  see  Denys  v.  Shuck- 
burgh,  (1840)  4  Y.  &  O.  42. 

(y)  Browne  v.  Bishop  of  Cork,  (1837)  1  D.  &  Wai.  700. 

(«)  Safety  v.  King,  (1836)  1  Ke.  601;  6  L.  J.  N.  S.  Oh.  87;  Tull 
v.  Owen,  (1840)  4  Y.  &  C.  at  p.  201;  Hyde  v.  Dallaway,  (1843)  2  Ha. 
528;  Wynne  v.  Styan,  (1847)  2  Ph.  303;  Browne  v.  Bishop  of  Cork, 
(1837)  1  D.  &  Wai.  714. 

(a)  Kinsman  v.  Souse,  (1881)  17  Ch.  D.  104;  50  L.  J.  Ch.  486. 
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Act  "  extinguished  "  (&).     The  section  applies  equally  to    Chap.  VIII. 
the  case  of  a  mortgagor  in  possession  and  a  mortgagee  in  __!_L_L_ 


favour  of  the  former,  even  though  a  prior  mortgagee  has 

been  in  possession  during  part  of  the  statutory  period!;  and  tinguished. 

•when  the  title  has  become  barred  it  is  not  affected  by  a  Or  where 

mortgagee  8 

subsequent  acknowledgment  (tf).  title  is  barred. 

Where  the  owner  has  been  out  of  possession  for  more  than  Ratification  of 

the  statutory  period,  and  the  rents  have  been  received  by  an  acting  fo^ui!- 


agent  as  agent  for  an  unascertained  principal,  time  does  not  ascertained 

.  i  i  «  principal. 

run  against  the  owner  from  the  commencement  of  the 
agency;  but  the  acts  of  the  agent  may  be  ratified  by  the 
owner  within  a  reasonable  time  of  the  true  ownership  being 
ascertained  (d~). 

Sect.  8    of   the   Real    Property    Limitation  Act,  1874,  For  recovery 
provides  that  no  money  secured  by  any  mortgage,  judgment, 
or  lien,  or  otherwise  charged  upon  land,  is  to  be  recovered  land- 
but  within  twelve  years  next  after  a  present  right  to  receive 
the  same  shall  have  accrued  to  some  person,  capable  of  giving 
a  discharge  for  or  release  of  the  same  ;  unless  in  the  meantime 
there  has  been  some  payment  by  the  person  liable  to  pay  (e) 
in  respect  of  principal  or  interest,  or  acknowledgment  of 
right  given  in  writing:  in  which  case  the  statutory  period 
is  to  run  from  the  date  of  such  payment  or  acknowledgment. 
From  the  above  period  must  be  excluded  the  time  (if  any)  Time  to  be 
during  which  the  person  entitled  to  the  charge  has  been  also  exclu(*ed. 
entitled  to  the  possession  of  the  land  (/).    Where  a  mortgagee 

(6)  Re  Alison,  (1879)  11  Ch.  D.  284;  27  W.  R.  389,  537;  Sanders  \. 
JS.,  (1881)  19  Ch.  D.  373;  51  L.  J.  Ch.  276.  Sec  as  to  the  meaning  of 
the  word  "  extinguished  "  in  the  statute,  Re  Nisbet  and  Pott's  Contract, 
1906,  1  Ch.  386. 

(c)  Kibble  v.  Fairthorne,  1895,  1  Oh.  219;  64  L.  J.  Ch.  184;  Samuel 
Johnson  $  Sons  v.  Brock,  1907,  2  Ch.  533. 

(rf)  Lyell  v.  Kennedy,  (1889)  14  A.  O.  437;  59  L.  J.  Q.  B.  268; 
McAulife  v.  Fitzsimons,  (1&90)  26  L.  R.  Ir.  29. 

(e)  Harlock  v.  Ashberry,  (1882)  19  Ch.  D.  539;  51  L.  J.  Ch.  394; 
Newbould  v.  Smith.  (1885)  29  Ch.  D.  882;  (1886)  33  Ch.  D.  127;  (1889) 
14  A.  C.  423  ;  61  L.  T.  814. 

(/)  See  Re  Drax,  1903,  1  Ch.  781,  787;  72  L.  J.  Ch.  595  (case  of  a 
lien  for  unpaid  purchase-money). 
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Kxpeiises 
under  Public 
H«alth  Act, 
1875. 

What  cases 
fall  within 
t>.  8. 


Chap.  VIII.    is  also  tenant  for  life  of  the  mortgaged  estate,  time  does 
!Lu not  run  against  the  mortgage  title  until  his  death  (</). 

Expenses  under  the  Public  Health  Act,  1875,  s.  257, 
become  a  charge  within  the  meaning  of  s.  8  of  the  Real 
Property  Limitation  Act,  1874,  when  incurred,  and  the 
period  of  limitation  runs  from  that  date  (A).  So,  also, 
money  paid  by  a  limited  owner  for  redemption  of  land  tax 
is  money  charged  on  land  within  s.  8  of  the  Act  of  1874  (»').. 
A  vendor's  lien  for  unpaid  purchase-money  (with  any 
interest  payable  thereon  (ft))  is  "  money  payable  out  of 
land"(Z). 

A  purchaser  can  be  compelled  to  accept  a  title  depending 
on  adverse  possession,  verified  like  any  other  fact  (m).  In 
Atkinson  and  Horsell's  Contract  (ri),  the  title  under  the 
contract  commenced  with  the  will  of  a  testator  who  devised 
to  his  eon  J.  for  life,  with  remainder  to  J.'s  sons  and 
daughters  in  tail,  with  remainder  to  the  testator's  right  heirs. 
The  testator  died  in  1842,  and  his  son  J.  died  without  issue 
in  1874.  It  being  erroneously  assumed  that  the  testator's 
heir  was  to  be  ascertained  at  the  death  of  J.  instead  of  at 
the  death  of  the  testator,  M.,  a  daughter  of  a  younger  son  of 
the  testator,  entered  into  possession  in  1874,  and  continued 
in  possession  until  her  death  in  1902.  The  vendor  claimed 
through  M.  The  purchaser  objected  that  he  was  entitled 
under  the  contract  to  a  documentary  title  commencing  with 
the  will  of  the  testator,  and  that  he  was  not  bound  to  take 
a  title  under  the  Statute  of  Limitations.  But  it  was  held 


Purchaser 
compelled  to 
accept  title 
depending  on 
Statute  of 
Limitations. 


($r)  SpicJcernett  v.  Hotham,  (1854)  Kay,  669;  2  Eq.  R.  1103;  and  see 
lie  Dixon,  1900,  2  Ch.  561 ;  69  L.  J.  Ch.  609. 

(A)  Hornsey  Local  Board  \.  Monarch  Inv.  Bid.  Soc.,  (1889)  24 
Q.  B.  D.  1;  59  L.  J.  Q.  B.  105;  and  see  Hampstead  Corp.  v.  (Count, 
1903,  2  E.  B.  1;  72  L.  J.  K.  B.  440,  as  to  liability  under  Metropolis 
Management  Acts,  1855  and  1862. 

(0  Skene  v.  Cool;  1902,  1  K.  B.  682. 

(*)  Re  StucMey.  1906,  1  Ch.  76. 

(0  Toft  v.  Stephenson,  (1848)  7  Ha.  1;  (1851)  1  D.  31.  &.  G.  28; 
(1854)  5  D.  M.  &  G.  735. 

(»n)  Garnet  v.  Bonnor,  (1885)  33  W.  R.  64;  54  L.  J.  Ch.  517; 
.ttkinton  and  Kartell's  Contract,  1912,  1  Ch.  2;  1912,  2  Ch.  1. 

(«)  1912.  1  Ch.  2;  1912,  2  Ch.  1. 
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by  Swinfen  Eady,  J.,  and  by  the  Court  of  Appeal  (Fletcher    Chap.  VIII. 
Moulton,  L.  J.,  diss 
upon  the  purchaser. 


Moulton,  L.  J.,  dissenting),  that  the  title  could  be  forced  t-  6' 


The  rule  that  a  title  depending  upon  the  Statute  >of 
Limitations  can  be  forced  upon  a  purchaser  does  not  take 
away  the  right  of  a  purchaser,  under  an  open  contract,  to 
require  a  thirty  years'  title  to  be  shown  (o). 

Possession  for  a  time  exceeding  the  statutory  limit  not  Possession 
only  bars  the  remedy,  but  also  extinguishes  the  right  of  the 


original  owner  (»).     It  is  incorrect  to  say  that  s.  34  of  the  and  not  the 

mi  i      •         i'ii       remedy  onlv. 

statute  operates  as  a  conveyance.     The  mode  in  which  the 

statute  operates  is  stated  by  Cozens-Hardy,  M.  R.,  in 
Atkinson  and  Horsell's  Contract:—"  The  true  view  is  this, 
that  whenever  you  find  a  person  in  possession  of  property 
that  possession  is  primd  facie  evidence  of  ownership  in  fee, 
and  that  primd  facie  evidence  becomes  absolute  when  once 
you  have  extinguished  the  right  of  every  other  person  to 
challenge  it.  That  is  the  effect  of  s.  34  of  the  Real  Property 

(o)  Jacobs  v.  Revell,  1900,  2  Ch.  858;  L.  P.  Act,  1925,  s.  44. 

(p)  See  s.  34;  Scott  v.  Nixon,  (1843)  3  D.  &  War.  388;  6  Ir.  Eq.  E. 
8;  Burroughs  v.  M'Creight,  (1844)  1  J.  &  L.  290;  7  Ir.  Eq.  E.  49; 
Soiling  v.  Hobday,  (1882)  31  W.  R.  9.  A  subsequent  entry  by  a  person 
so  barred  will  be  merely  a  trespass;  Bryan  v.  Cowdal,  (1873)  21  W.  E. 
693  ;  nor  will  a  vesting  order,  vesting  the  mortgagee's  right  in  his  repre- 
sentatives, revive  the  title  of  the  mortgagee,  when  it  has  once  been 
barred;  Hemming  v.  Blanton,  (1873)  42  L.  J.  O.  P.  158;  21  W.  E.  636; 
and  see  Dawkins  v.  Lord  Penrhyn,  (1878)  4  A.  O.  51;  48  L.  J.  Ch.  304. 
The  possession  of  a  stranger  to  be  so  inconsistent  with  that  of  the  real 
owner  as  to  cause  time  to  run  against  the  latter  need  not  be  such  as 
necessarily  to  exclude  third  parties:  e.g.,  it  need  not  be  accompanied  by 
the  erection  of  fences;  Seddon  v.  Smith,  (1877)  36  L.  T.  168;  and  see 
Des  Barres  v.  Shey,  (1874)  29  L.  T.  592;  22  W.  E.  273.  The  payment 
of  money  into  Court  under  the  L.  C.  O.  Act,  1845,  s.  76,  does  not  interfere 
with  the  running  of  the  statute  in  favour  of  a  person  who  was  in  possession 
with  a  defeasible  title,  when  the  company  paid  the  money  in  ;  such  person 
is  still  to  be  considered  in  possession  for  the  purpose  of  continuing  to 
enjoy  the  income  as  it  was  enjoyed  previously  to  possession  being  handed 
over  to  the  company  ;  but  the  Court  will  not  pay  out  the  money  until  the 
full  statutory  period  has  elapsed;  Douglass  v.  L.  $  N.  W.  R.  Co.,  (1857) 
3  K.  &  J.  173,  183;  Ex  p.  Winder,  (1877)  6  Ch.  D.  696,  703;  46  L.  J. 
Ch.  572;  Gedye  v.  Commrs.  of  Works,  1891,  2  Ch.  630;  60  L.  J.  C!h. 
587;  Re  Harris,  1901,  1  Oh.  931;  70  L,.  J.  Ch.  432;  Ex  p.  Burdett 
Coutte,  1927,  2  Ch.  98. 
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Chap.  VIII.    Limitation  Act,  and  that  explains  how  the  person  who  has 

'   '       been  in  possession  for  more  than  the  statutory  period  does 

get  an  absolute  legal  estate  in  the  fee,  and  there  is  nobody 
who  can  challenge  the  presumption  which  his  possession  of 
the  property  gives  "  (<?).  This  explanation  of  the  effect  of 
the  statute  was  expressly  concurred  in  by  Fletcher  Moulton, 
L.  J.,  although  he  dissented  from  the  decision.  "I  desire 
to  express  my  entire  agreement,"  said  the  Lord  Justice  (r), 
"  with  the  explanation  given  by  the  Master  of  the  Rolls  of 
the  operation  of  the  statute.  .  .  .  Possession  is  primd  facie 
evidence  of  right,  and  that  evidence  becomes  conclusive  when 
the  rights  of  all  other  people  are  extinguished.  That  is  the 
effect  of  the  statute.  The  metaphor  in  Scott  v.  Nixon  (s) 
used  by  Lord  St.  Leonards  of  its  being  analogous  to  a  con- 
veyance is  a  very  dangerous  metaphor,  the  danger  of  which 
was  pointed  out  in  Tichborne  v.  Weir  (£)•" 

The  nature  of  The  title  acquired  by  the  wrongdoer  has  the  same  legal 
acquired.  character  as  that  lost  by  the  rightful  owner,  and  is  freehold 
or  leasehold  accordingly  (w) ;  and  where  the  legal  estate  is 
acquired  against  trustees  the  trusts,  it  seems,  are  also 
extinguished  (x) ;  a  person  who  is  in  possession,  but  who 
has  not  acquired  an  indefeasible  title  under  the  statute,  has, 
as  against  everyone  but  the  rightful  owner,  an  interest  which 
may  be  inherited,  devised,  or  conveyed  (?/);  and  though  his 
possession  may  have  lasted  only  for  a  year,  he  may,  without 
further  proof  of  title,  maintain  ejectment  against  a  person 
(other  than  the  rightful  owner)  who  comes  and  turns  him 
out  (z) ;  in  other  words,  he  may  as  against  strangers  defend 
his  right  of  possession  until,  by  force  of  the  statute,  it  has 
ripened  into  a  right  of  property. 


(?)  1912,  2  Ch.  p.  9.  (r)  P.  17. 

(«)  (1843)  3  Dr.  &  War.  388.  (0  (1892)  67  L.  T.  735. 

(«)  Rankin  v.  McMurtry,  (1889)  24  L.  R.  Ir.  at  p.  297,  per  John- 
son, J. 

(a?)  Boiling  v.  Hobday,  (1882)  31  W.  R.  9;  Hewitt  on  Limitation  of 
Actions,  192. 

(y)  Doe  v.  Jauncey,  (1837)  8  C.  &  P.  99,  102;  Asher  v.  Whitlock, 
(1865)  L.  R.  1  Q.  B.  1,  3;  35  L.  J.  Q.  B.  17;  Hewitt  on  Limitation 
of  Actions,  161. 

(z)  Doe  v.  Dyeball,  (1829)  M.  &  M.  346;  3  C.  &  P.  610. 
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•   In  order  that  the  title  of  the  true  owner  may  be  barred  by    Chap.  VIII. 
the   adverse   possession  of  a  trespasser  or  a  series   of   tres- 


passers (a)  the  possession  by  them  must  be  continuous  (6),  Possession 

.  ...  -ill  must  be 

and  so  long  as  it  is  continuous  it  is  immaterial  whether  they  continuous. 

claim  through  one  another  or  independently  (c) ;  but  if  a 
period  of  time  should  elapse,  however  short,  after  the 
abandonment  of  one  trespasser  who  has  not  been  in  for  the 
full  statutory  period  and  the  entry  of  another  the  title  of 
the  jtrue  owner  is,  as  from  the  time  of  such  abandonment, 
restored  to  him  without  any  entry  or  act  done  on  his  part, 
for  the  statute  does  not  apply  to  a  case  of  a  want  of  actual 
possession  by  the  true  owner,  hut  only  to  cases  where  the 
owner  is  out  of  possession  and  another  is  in  possession  (d). 

jWhere  possession  is  held  against  the  true  owner  by  a  suc- 
cession of  different  persons,  not  claiming  under  one  another, 
but  as  independent  trespassers,  the  party  in  possession 
when  the  twelve  years  have  elapsed  would  be  entitled  to  hold, 
except  as  against  the  prior  trespassers.  But  the  original 
trespasser  would  have  the  right,  it  seems,  to  recover  possession 
at  any  time  within  twelve  years  after  the  second  trespasser's 
entry  (e).  In  like  manner,  the  second  trespasser,  on  being 
ejected  by  a  stranger,  could  recover  possession,  unless  it 
Appeared  in  proof  that  the  title  was  in  another,  namely^ 
in  the  prior  trespasser  (/).  After  twelve  years  from  his 
own  entry  the  second  trespasser  would  have  a  good  title 
against  all  parties. 

In  Asher  v.  Whitlock  (g).  A.,  who  enclosed  land  in  1842, 

(a)  See  Eeal  Property  Limitation  Act,  1833,  ss.  2  and  34;  and  see 
Dixon  v.  Gay  fere,  (1853)  17  Beav.  421. 

(J)  Trustees,  Executors  and  Agency  Co.  v.  Short,  (1888)  1$  A.  C.  793; 
58  L.  J.  P.  C.  4. 

(e)  Willis  v.  Earl  Howe,  1893,  2  Ch.  545,  553;  62  L.  J.  Ch..  690;  but 
see  Hawksbee  v.  H.,  (1853)  11  Ha.  230;  Holmes  v.  Newlands,  (1839) 
11  A.  &  E.  44;  Newlands  v.  Holmes,  (1842)  3  Q.  B.  679;  Doe  v.  Barnard, 
(1849)  13  Q.  B.  945;  18  L.  J.  Q.  B.  945. 

(<£)  Trustees,  Executors  and  Agency  Co.  v.  Short,  sup.;  and  see  Soiling 
\:  Broughton,  1893,  A.  C.  556;  63  L.  J.  P.  C.  21. 

(e)  Hewitt  on  Limitations,  160. 

(/)  Doc  d.  Carter  v.  Barnard,  (1849)  13  Q.  B.  945.  Cf.  Johnson  v. 
Brock,  1907,  2  Ch.  p.  538. 

(?)  (1865)  L.  E.  1  Q.  B.  1;  35  L.  J.  Q.  B.  17;  and  see  Sotting  v. 
Broughton,  1893,  A.  C.  556;  Perry  v.  Clissold,  1907,  A.  C.  73. 
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Chap.  VIII.  and  other  adjoining  land  in  1850,  remained  in  possession 
'  '  until  1860  and  then  died,  having  devised  the  whole  to  his 
wife  during  her  widowhood,  with  remainder  to  his  daughter 
in  fee;  the  widow  in  1861  married  B.,  who  went  to  reside 
on  the  property  with  the  mother  and  daughter;  the  daughter 
died  in  1863  an  infant,  and  her  mother  shortly  afterwards 
in  the  same  year.  The  daughter's  heir-at-law  brought  eject- 
ment (against  B.,  who  continued  to  occupy  the  property; 
and  it  was  held  that  he  was  entitled  to  recover  possession, 
on  the  ground  that  A.'s  title,  being  that  of  a  disseisor,  was 
good  as  against  all  the  world  except  the  disseisee,  and  that 
his  daughter  taking  by  devise  from  him,  and  her  heir,  were 
in  a  like  position,  and  could  bring  ejectment  against  anyone 
who  dispossessed  them.  The  disseisor's  title,  then,  being 
good  as  against  all  the  world  except  the  disseisee  (^.),  he 
can  recover  possession  from  anyone  who  dispossesses  him  or 
takes  possession  of  the  land  which  he  has  acquired  as 
disseisor,  until  his  own  title  is  barred  by  the  lapse  of  the 
statutory  period  from  his  evacuation  of  the  property. 


Conclusion 
drawn  from 
the  cases. 


Person  enter- 
ing under 
invalid  settle- 
ment and 
acquiring  title 
under  the 
statute  is 
estopped  from 
denying  title 
of  settlor. 


Where  a  person  enters  into  possession  of  property  as  a 
limited  owner  under  a  will  invalid  for  want  of  title  in  the 
testator  and  acquires  a  good  possessory  title  against  the  true 
owner,  such  person  is  estopped  from  denying  the  title  of  the 
testator  so  as  to  convert  his  limited  interest  into  a  fee 
simple  (i) ;  and  the  same  principle  applies  whether  possession 
is  taken  under  a  will  or  any  other  instrument  (fc).  But  a 
distinction  has  been  taken  between  cases  where,  in  a  will 
validly  (executed  by  a  competent  testator,  property  to  which 
the  testator  has  no  title  has  been  devised  to  one  for  life 
with  remainders  over — to  which  class  of  cases  Board  v.  Board 
applies — and  cases  where  the  testator  has  a  good  title  to  the 
property,  but  the  will  is  inoperative  through  the  testator's 
incapacity,  as  in  the  case  of  a  married  woman  under  the  old 
law  making  a  will.  In  this  latter  class  of  cases  the  devisee 


(A)  Doe  v.  Dyeball,  (1829)  M.  &  M.  346;  3  C.  &  P.  610;  Doc  \. 
Barnard,  (1849)  13  Q.  B.  945;  18  L.  J.  Q.  B.  306. 

(0  Board  v.  B.,  (1873)  L.  R.  9  Q.  B.  48;  43  L.  J.  Q.  B.  4;  but  see 
Paine  v.  Janet,  (1874)  18  Eq.  320;  43  L..  J.  Ch.  787. 

(A)  Dalton  v.  Fitzgerald,  1897,  2  Ch.  95 ;  66  L.  J.  Ch.  604. 
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for   life   is  not   estopped   from  setting  up  the  Statute  of    Chap.  VIII. 
Limitations  against  the  remainderman  (I). 


Bent — in  the  sense  of  rent-charge,  not  rent  payable  under  Extinction 
a  lease — is  extinguished  by  its  ^non-payment  during  the 
statutory  period;  and  time  runs  from  the  last  actual 
receipt  (m).  But  where  the  ownership  of  land,  subject  to 
a  rent,  becomes  severed,  payment  of  such  rent  by  the  owner 
of  any  portion  of  the  property  will  prevent  the  statute  from 
running  in  favour  of  the  owners  of  the  residue  (•»).  So  long 
as  the  owner  of  the  rent  receives  it  out  of  any  portion 
of  land  charged  with  its  payment,  there  is  no  dispiosses- 
sion  to  create  a  bar  under  the  statute;  and  he  may  distrain 
on  any  portion  of  the  land,  notwithstanding  that  the  owner 
or  occupier  of  that  portion  has  not  paid  the  rent  for 
more  than  the  statutory  period  (o).  But  the  same  rule  does 
not  apply  to  the  payment  of  interest  upon  gross  charges. 
Thus,  if  a  testator  charges  his  estate  with  a  sum  of  money, 
and  devises  it  in  several  portions  to  different  devisees,  pay- 
ment of  the  interest  by  any  one  of  them  will  not,  it  seems, 
prevent  the  statute  running  in  favour  of  the  others  (p). 

The  constitutional  maxim  (q) — "  Nullum  tempus  occurrit  Adverse  pos- 
regi  " — has  been  gradually  broken  in  upon,  (1)  by  the  statute  against  the 
21  Jac.  I.  c.  2  (r),  which  disabled  the  Crown  from  claiming  Crown, 
any  manors,  lands,  or  hereditaments,  except    liberties   and 
franchisee,  under  a  title  accrued  sixty  or  more  years  before 
the  then  session  of  Parliament;  and  (2)  by  the  Crown  Suits 

(0  Re  Anderson,  1905,  2  Ch.  70;  Ee  Coole,  1920,  2  Ch.  536. 

(m)  Owen  v.  De  Beauvoir,  (1847)  16  M.  &  W.  547;  De  Beauvoir  v. 
Owen,  (1850)  5  Ex.  166;  19  L.  J.  Ex.  177;  Lord  Chichester  v.  Hall, 
(1851)  17  L.  T.  (O.  S.)  121. 

(n)  Archbishop  of  Dublin  v.  Trimleston,  (1849)  12  Ir.  Eq.  R.  251,  264. 

(o)  Woodcock  v.  Titterton,  (1864)  12  W.  R.  865. 

GO  Dickinson  v.  Teasdale,  (1862)  1  D.  J.  &  S.  52;  32  L.  J.  Ch.  37; 
cf.  Ccopc  v.  Creuwell,  (1866)  2  Ch.  112,  126;  36  L.  J.  Ch.  114;  and 
see  Pears  v.  Laing,  (1871)  12  Eq.  41;  40  L.  J.  Ch.  225. 

(?)  Co.  Litt.  119  a. 

(r)  Sec  as  to  practice  in  Crown  suits,  21  Jac.  I.  c.  14;  Doe  v.  Morris, 
(1835)  2  Bing.  N.  C.  189;  A.-G.  v.  Parsons,  (1836)  2  M.  &  W.  23; 
and  see  Crown  Suits,  &c.  Act,  1865,  s.  52. 
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Chap.  VIII. 

Sfect.  e: 


As  against 
lands  of  the 
Duchy  of 
Cornwall. 


Purchases  of 

foreclosed 

property. 


Act,  1769  («),  amended  by  the  Crown  Suits  Act,  1861  (Z), 
which  created  a  limitation  of  a  permanent  kind,  by  enacting 
that  the  king  should  not  sue  any  persons  for  any  manors, 
lands,  or  hereditaments  (other  than  liberties  or  franchises) 
on  any  title  which  had  not  accrued  within  sixty  years  before 
the  commencement  of  such  suit.  The  Real  Property  Limita- 
tion Acts,  1833  and  1874,  as  they  do  not  expressly  name,  do 
not  apply  to  the  Crown  (w),  and  do  not,  therefore,  alter  the 
period  of  limitation  as  to  Crown  rights.  The  Prescription 
Act,  1832,  is,  on  the  contrary,  expressed  to  be  binding  on  the 
Crown. 

As  to  title  by  adverse  possession  in  lands  belonging  to  the 
Duchy  of  Cornwall,  reference  may  be  made  to  the  Acts  of 
7  &  8  Viet.  c.  105;  23  &  24  Viet.  c.  53;  and  the  Crown 
Suits  Act,  1861,  s.  2,  which  assimilates  the  limitation 
applicable  to  actions  and  suits  by  the  Crown  to  actions  and 
suits  by  the  Duke  of  Cornwall. 

The  liability  to  be  re-opened  which  is  incident  to  a  fore- 
closure, even  when  the  decree  is  made  absolute  (#),  renders 
the  exercise  of  considerable  caution  necessary  on  purchasing 
property,  the  title  to  which  depends  on  such  a  decree.  The 
relief  is  wholly  discretionary ;  and  it  is  impossible  to  formu- 
late definite  rules  as  to  what  circumstances  will  induce  the 
Court  to  exercise  its  discretion;  each  case  must  be  decided 
upon  its  merits  (y\  The  Court  will  re-open  a  foreclosure 
decree  absolute,  where  there  has  been  fraud  or  collusion  in 
obtaining  the  decree  (z):  and  generally,  where  the  mort- 
gagor has  been  taken  by  surprise,  or  has  been  unavoidably 

(«)  See  Tuthill  v.  Rogers,  (1841)  1  J.  &  L.  36;  6  Ir.  Eq.  R.  429. 

(0  Ss.  1  and  3;  see  Re  Maxwell's  Estate,  (1891)  28  L.  B.  Ir.  356. 
A  title  acquired  by  such  adverse  possession  may,  it  seems,  be  forced  on 
a  purchaser;  Tuthill  v.  Rogers,  sup. 

(«)  Magdalen  College  Case,  (1615)  11  Go.  at  p.  68  b;  Re  Cuck field 
Burial  Board,  (1854)  19  Beav.  153;  24  L.  J.  Ch.  585. 

(*)  ThornhiU  v.  Manning,  (1851)  1  Si.  N.  S.  451;  20  L.  J.  Ch.  604. 

(y)  lb.;  Campbell  v.  Holyland,  (1877)  7  Ch.  D.  166;  47  L.  J.  Ch. 
145;  Re  Parrola,  Ltd.,  1909,  2  Ch.  437;  Gee  v.  Liddell.  1913,  2  Ch.  62. 

(z)  Burgh  v.  Langton,  (1724)  5  Br.  P.  C.  213;  2  Eq.  Ca.  Ab.  609, 
pi.  5;  Loyd  v.  Mansell,  (1722)  2  P.  W.  73;  (fore  v.  Stacpoole,  ,(1813) 
1  Dow,  18;  Harvey  v.  Tebbutt,  (1820)  1  J.  &  VV.  197;  Joachim  v. 
M'Douall,  (1798)  9  Si.  314,  n.;  Abney  v.  Wordsworth,  (1701)  ib.  317,  n. 
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absent,   and  therefore  ignorant  of  the  proceedings  (a) ;   or    Chap.  VIII. 

where  the  debt  was  of  very  much  smaller  amount  than  the 

value  of  the  property  (fe) ;  and,  it  seems,  in  any  case  of 
extreme  hardship  (<c).  But  in  all  these  cases,  except  that 
of  fraud,  it  is  essential  to  the  obtaining  of  relief  that  the 
mortgagor  should  take  prompt  action  (d).  A  purchaser  who 
acquires  foreclosed  property  from  the  mortgagee  with  notice, 
.actual  or  constructive,  of  the  existence  in  the  foreclosure 
proceedings  of  any  of  these  elements,  stands  in  no  better 
position  than  the  mortgagee  (e) ;  and  the  fact  that  he  agreed 
to  purchase  the  property  either  before,  or  immediately  after, 
the  foreclosure  decree  became  absolute,  is  sufficient  to  dis- 
entitle him  to  any  sympathy  as  against  the  mortgagor  (/). 
But  a  person  having  notice  may  obtain  a  good  title  if  his 
vendor  purchased  from  the  mortgagee  in  good  faith  and 
without  (notice  (g}. 

Where  the  title  to  land  is  registered  it  is  provided  by  the  Registered 
Land  Registration  Act,  1925  (/&)  (which  takes  the  place  of  t: 
the  Land  Transfer  Acts,  1875  to  1897),  that  the  Statutes 
of  Limitations  (therein  called  "  the  Limitation  Acts  ")  shall 
apply  to  registered  land  in  the  same  manner  as  to  land  not 
registered,  except  that  where,  if  the  land  were  not  registered, 
the  estate  pf  the  person  registered  as  proprietor  would  be 
extinguished,  such  estate  shall  not  be  extinguished,  but  shall 
be  deemed  to  be  held  by  the  proprietor  for  the  time  being 
in  trust  for  the  person:  who  by  virtue  of  such  acts  has  acquired 

(a)  Cocker  v.  Bevis,  (1665)  1  Cli.  Ca.  61. 

(6)  Lee  v.  Heath,  (1747)  9  Si.  306,  n. ;  Crompton  v.  Effingham,  (1782) 
ib.  311,  n. 

(c)  Jones  v.   Creswicke,   (1839)  9  Si.   304;  9  L.  J.  N.  S.  Ch.  113; 
Nanfan  v.  Perkins,  (1766)  9  Si.  308,  n.;   Joachim  v.  M'Douall,  sup.; 
Campbell  v.  Holyland,  (1877)  7  Ch.  D.  166,  173;   47  L.  J.  Ch.  145; 
Beaton  v.  Boulton,  (1891)  W.  N.  30;  35  Sol.  J.  261. 

(d)  Thornhttl  v.  Manning,  (1851)  1  Si.  N.  S.  451;  20  L.  J.  Ch.  604; 
Abdy  v.  Brown,  (1894)  39  Sol.  J.  10. 

(e)  Gore  v.  Stacpoole,  (1813)  1  Dow,  18;  Campbell  v.  Holyland,  sup. 
(/)  Campbell  v.  Holyland,  sup. 

O)  On  the  principle  of  Peacock  v.  Burt,  (1834)  4  L.  J.  N.  S.  Ch. 
33,  and  Brandlyn  v.  Ord,  (1738)  1  Atk.  571 ;  but  see  West  London  Bank 
v.  Reliance  Building  Society,  (1885)  29  Ch.  D.  954,  and  the  remarks  of 
Lindley,  L.  J.,  at  p.  963;  54  L.  J.  Ch.  1081. 

(A)  S.  75. 
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Ch»p.  VIII.    title  against  any  proprietor,  but  without  prejudice  to  the 

'          interests  of  any  person  interested  in  the  land  whose  interest 

is  not  extinguished  by  the  said  Acts.  Any  person  claiming 
to  .have  acquired  a  title  under  the  Limitation  Acts  to  a 
registered  estate  may  apply  to  be  registered  as  proprietor 
thereof,  and  the  registrar,  on  being  satisfied  as  to  the 
applicant's  title,  is  to  enter  him  as  proprietor,  with  absolute, 
leasehold,  qualified,  or  possessory  title,  as  the  case  may 
require,  but  without  prejudice  to  any  interest  protected  by 
entry  on  the  register  which  may  not  have  been  extinguished 
under  the  Acts,  and  such  registration  (subject  as  aforesaid) 
is  to  have  the  same  effect  as  registration  of  a  first  proprietor; 
but  any  person  interested  may  apply  to  the  Court  for  the 
determination  of  any  question  arising  under  the  section. 
The  section  also  provides  for  the  compensation  of  a  purchaser 
or  person  deriving  title  under  him,  whose  title,  being  regis- 
tered or  protected  on  the  register,  is  prejudicially  affected 
by  an  entry  under  the  section.  The  section  provides  for 
rules  being  made  for  applying  its  provisions  to  cases  where 
an  easement,  right  or  privilege  has  been  acquired  by 
prescription  (i~) .  Where  any  person  is  registered  as  first  pro- 
prietor with  a  possessory  title  only,  then  s.  75  does  not  affect 
any  adverse  claim  in  respect  of  length  of  possession  of  any 
other  person  who  was  in  possession  at  the  time  when  the 
registration  of  the  first  proprietor  took  place  (fc). 

(»')  See  Land  Registration  Rules,  1925,  r.  250. 

(Jt)  See  Belize  'Estate  Co.  v.  Quilter,  1897,  A.  C.  367 ;  66  L.  J.  C.  P.  53. 
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CHAPTER  IX.  Chap:JaL_ 

THE    PRODUCTION    AND    EXAMINATION    OF    THE    DEEDS. 

(1)  Place  and  time  for,  and  expenses  of,  production  of  the     Section  i. 

deeds. 

EVERY  vendor  is  presumed  to  have  his  title  deeds  in  his  Vendor  bound 
own  possession,  or  at  any  rate  to  have  the  power  of  pro-  deeds.  ^ 
ducing  them;  and,  though  he  may  only  have  a  covenant  for 
their  production,  he  is  bound  to  produce  them  for  the  purpose 
of  verifying  the  abstract  (a) ;  nor  is  the  rule  affected  by 
8.  45  of  the  L.  P.  Act,  1925,  which  (re-enacting  s.  2  of 
the  V.  &  P.  Act,  1874)  provides  (6)  that  the  inability  of 
a  vendor  to  furnish  a  purchaser  with  an  acknowledgment 
of  .his  right  to  production  and  delivery, of  copies  of  documents 
of  title  or  with  a  legal  covenant  to  produce  and  furnish! 
copies  of  documents  of  title,  shall  not  be  an  objection  to  title 
in  case  the  purchaser  will,  on  the  completion  of  the  contract, 
have  an  equitable  right  to  the  production  of  such 
documents  (c). 

The  vendor  may  produce  the  deeds  either  at  his  own  known  Where  to  be 
residence  (d),  or  upon  or  in  the  immediate  vicinity  of  the  expense  of  "' 
estate  (e),  or  in  London  (/);   and   the    purchaser  in    suoh  producing, 
cases  pays  for  the  necessary  journeys  of  his  own  solicitor. 
If  the  deeds  are  in  London,  a  country  solicitor  must  employ 
a  town  agent  to  examine  them,  and  cannot  charge  for  a 
journey  for  that  purpose;  unless  his  client,  (knowing  the 
practice  of  the  profession  to  be  the  other  way,)  requests  him 

(o)  Rippingall  v.  Lloyd,  (1833)  2  N.  &  M.  410;  5  B.  &  Ad.  742. 
(6)  Sub-s.  (7). 

(c)  See  Be  Johnson  and  Tustin,  (1885)  30  Ch.  D.  42;  54  L.  J.  Ch. 
.889;  Ee  Stuart  and  Olivant,  1896,  2  Ch.  328;  65  L.  J.  Ch.  576. 
(rf)  Sug.  14th  ed.  429. 
(e)  1  Jarm.  Conv.  4th  ed.  91. 
(/)  Sug.  14th  ed.  429. 
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Chap.  IX. 
Sect.  1. 


Expense  of 
production 
when  deeds 
not  in 
vendor's 
possession. 


Notice  of 
place  of 
production. 


to  undertake  it  (g) ;  but  a  London  solicitor  need  not  employ 
an  agent  in  a  country  town  to  examine  deeds,  but  may  send  a 
clerk  (fc). 

By  s.  45  (4)  of  the  L.  P.  Act,  1925  (taking  the  place  of 
s.  3  (6)  of  the  Conv.  Act,  1881),  the  purchaser  must  beart 
the  expenses  (where  he  requires  them  to  be  incurred  for  the 
purpose  of  verifying  the  abstract  or  any  other  purpose)  of 
the  production  and  inspection  of  documents  not  in  the 
possession  of  the  vendor  or  his  mortgagee  or  trustee  (i),  and 
the  expenses  of  procuring  certificates,  declarations,  evidences 
and  information  not  in  the  possession  of  the  vendor  or  his 
mortgagee  or  trustee,  and  of  all  copies  or  abstracts  of 
documents  not  in  the  possession  of  the  vendor  or  his  mort- 
gagee or  trustee;  and  where  the  vendor  or  his  mortgagee 
or  trustee  retains  any  document,  the  expenses  of  making 
any  copy  which  a  purchaser  requires,  must  be  borne  by  such 
purchaser.  These  provisions,  however,  do  not  relieve  a 
vendor  who  has  sold  under  an  open  contract  from  the  expense 
of  procuring  and  making  an  abstract  of  a  deed  forming 
part  of  the  thirty  years'  title  (fc),  although  such  deed  be 
not  in  his  possession  (Z),  nor  from  the  expense  of  procuring 
the  title  deeds  for  the  purpose  of  handing  them  over  on 
completion  (TW). 

Where  the  conditions  of  sale  reserve  to  the  vendor  the 
option  of  producing  the  deeds  at  any  one  of  several  specified 
places,  he  must  give  to  the  purchaser  reasonable  notice  of 

(g)  Alsop  v.  Lord  Oxford,  (1833)  1  M.  &  K.  at  p.  566;  2  L.  J.  N.  S. 
Ch.  174;  Horlock  v.  Smith,  (1837)  2  M.  &  O.  at  p.  523;  6  L.  J.  N.  S. 
Ch.  236;  Re  Tryon,  (1844)  7  Beav.  496;  2  L.  T.  (O.  S.)  516. 

(A)  Sec  Hughes  v.  Wynne,  (1836)  8  Si.  85;  affirmed  1  Jur.  720. 

(»)  This  alters  the  rule  laid  down  in  Be  Willett  and  Argenti,  (1889) 
W.  N.  66,  that  documents  in  the  possession  of  a  mortgagee  or  trustee  for 
the  vendor  cannot  be  treated  as  in  the  possession  of  the  vendor. 

(*)  See  B.  45  (1)  of  the  L.  P.  Act,  1925. 

(0  Be  Stamford  and  Knight,  1900,  1  Ch.  287;  69  L.  J.  Ch.  127;  Re 
Ebsworth  and  Tidy,  (1889)  42  Ch.  D.  23;  Re  Stuart  and  Olivant,  1896, 
2  Ch.  328;  Re  Johnson  and  Tustin,  (1885)  30  Ch.  D.  42;  54  L.  J. 
Ch.  889;  Re  Moody  and  fates,  (1885)  30  Ch.  D.  344;  54  L.  J.  Ch. 
886;  Re  Wallis  and  Grout's  Contract,  1906,  2  Ch.  206. 

(m)  Re  Ditthy  and  Jetton,  1898,  1  Ch.  419;  67  L.  J.  Ch.  218. 
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the  place  selected  for  the  purpose  (w).     In  the  case  of  a  grant     Chap.  IX. 
from    the    Crown,  it  is  sufficient  if  the  vendor's  solicitor 


inform  the  purchaser  where  it  may  be  seen  (o) ;    but    the  Grants  from 

.  *  Crown, 

vendor  must,  at  the  purchaser  s  expense  (p),  produce  office  in8trument» 

copies  or  extracts  of  proved  wills  and  records,  and  cannot  on  record, 
require  the  purchaser  to  examine  the  originals  at  the  public 
offices  (<?). 

The  purchaser's  solicitor  ought  to  examine  the  deeds  before  Examination 
laying  the  title  before  counsel;  and  if  the  title  prove  bad,  before 
in  the  absence  of  any  stipulation  to  the  contrary,  the  pur-  investigation 
chaser  may  recover  the  expenses  from  the  vendor;   but,  in 
order  to  do  this,  he  must  prove  the  existence  of  a  valid 
contract  for  sale  (r) ;  and  he  should  not,  before  the  deeds  are 
produced,  prepare  his  conveyance  (s). 

In  one  case  (£),  where  the  purchaser's  solicitor,  after  Whether 
retaining  the  abstract  for  five  months  without  making  any 
requisitions,  applied  to  the  vendor's  solicitor  to  ascertain 
where  the  deeds  might  be  examined,  it  was  held  that  (but 
for  the  fact  that  it  was  not  alleged  in  the  pleading)  there 
had  been  an  acceptance  of  the  title. 


(2)  Production  of  deeds— may  be  compelled,  by  ivhom.         Section  2. 


Generally,  every  person  who  has  an  interest  in  the  land  Equitable 
has  an  equitable  right  to  the  production  of  all  deeds  which  production, 
affirmatively  prove    his    title,  but  not   to   those   which  do 
not  (w).     It  is  a  general  principle  in  Equity  that  a  person 

(n)  Rippingall  v.  Lloyd,  (1833)  2  N.  &  M.  410;  5  B.  &  Ad.  ,742. 

(o)  Sug.  14th  ed.  431. 

(?)  Re  Ebsworth  and  Tidy,  (1889)  42  Ch.  D.  23,  34;  58  L.  J.  Ch.665. 

(?)  Sug.  14th  ed.  431. 

(r)  Gosbell  v.  Archer,  (1835)  2  A.  &  E.  500;  4  L.  J.  N.  S.  K.  B.  78. 

(js)  Jarmain  v.  Egelstone,  (1831)  5  C.  &  P.  172. 

(0  Pegg  v.  Wisden,  (1852)  16  Beav.  239;  16  Jur.  1105. 

(u)  Sampson  v.  Swettenham,  (1820)  5  Mad.  16;  Pickering  v.  Noyes, 
(1823)  1  B.  &  O.  262;  Bolton  v.  Corp.  of  Liverpool,  (1833)  1  My.  &  K. 
88;  1  L.  J.  N.  S.  Oh.  166;  Minet  v.  Morgan,  (1873)  8  Ch.  .361;  42 
L.  J.  Ch.  627;  Owen  v.  Wynn,  (1878)  9  Ch.  D.  29;  Lyell  v.  Kennedy, 
(1882)  20  Ch.  D.  484;  51  L.  J.  Ch.  409;  (1883)  8  A.  O.  217;  52  L.  J. 
Ch.  385. 

D. — VOL.    I.  27 
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Chap.  IX. 
Sect.  2. 


Of  estate 
held  under 
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shall  not  be  compelled  to  produce  his  title  deeds  merely  to 
gratify  the  curiosity  of  a  person  having  no  estate  or  interest 
in  the  property  to  which  they  relate  (x). 

Where  estates  are  held  in  severalty  under  separate  titles 
created  by  a  single  instrument — as  in  the  case  of  a  settlement, 
exchange,  or  partition  («/), — the  owner  for  the  time  being  of 
any  one  such  estate,  or,  it  is  conceived,  any  part  of  it,  may 
enforce  production  of  such  instrument.  As  between  owners 
of  several  estates  held  under  the  same  title,  he  who  can  get 
possession  of  the  deeds  has  a  right  to  retain  them  (z) ;  and  an 
owner  of  a  part  cannot  recover  the  deeds  from  a  person 
having  no  title  without  the  consent  of  his  co-owners,  but  he 
can  enforce  production  of  them  (a). 

Where  a  portion  of  an  estate  has  been  sold  by  the  owner, 
who  retains  the  deeds,  the  purchaser  can,  it  appears,  enforce 
their  production  upon  a  resale  (&),  unless  there  has  been  an 
express  or  implied  agreement  to  the  contrary. 

The  legal  estate  in  settled  land  settled  before  the  1st 
January,  1926,  vested  automatically  on  that  date  in  the 
tenant  for  life  or  statutory  owner  (c) ;  although  for  some 
purposes  a  vesting  deed  is  also  required  (d) .  In  the  case  of 
land  settled  on  or  after  the  1st  January,  1926,  the  legal  estate 
vests  in  the  tenant  for  life  or  statutory  owner  on  the  execu- 
Car)  Per  Graham,  B.,  Compton  v.  Grey,  (1826)  1  Y.  &  J.  at  p.  158. 
(y)  Lord  Banbury  v.  Sriscoe,  (1630)  2  Ch.  Ca.  42;  Sug.  14th  ed.  442; 
and  see  Shore  v.  Collett,  (1815)  G.  Coop.  234;  and  A.-G.  v.  Lambe, 
(1838)  3  Y.  &  O.  162;  2  Jur.  698;  8.  C.  at  the  Rolls,  11  Beav.  213; 
Riccard  v.  Inclosure  Commrs.,  (1854)  4  E.  &  B.  329;  24  L.  J.  Q.  B. 
49.  The  order  in  Harrison  v.  Coppard,  (1803)  2  Cox,  318,  seems  to  have 
been  by  consent;  and  see  Elton  v.  E.,  (1860)  27  Beav.  632;  6  Jnr.  N.  S. 
136,  where  the  Court  made  it  a  term  of  the  delivery  of  the  partition  deed 
to  one  of  several  parceners,  that  the  deed  itself  should  be  enrolled  in 
Chancery,  and  a  covenant  given  for  its  production. 

(z)  Potter  v.  Crabb,  (1852)  12  O.  B.  136;  21  L.  J.  O.  P.  189;  Daviet 
v.  Vernon,  (1844)  6  Q.  B.  443. 

(a)  Wright  v.  Robotham,  (1886)  33  Ch.  D.  106;  55  L.  J.  Ch.  791. 

(b)  Fain  v.  Ayers,  (1826)  2  S.  &  S.  533.     In  this  case  the  purchaser 
claimed  to  be  entitled  to  a  covenant  for  production  under  the  covenant 
for  further  assurance,  but  this  particular  point  was  not  decided. 

(c)  L.  P.  Act,  1925,  1st  Sch.  Pt.  II.  para.  5  and  para.  6  (c). 

(d)  S.  L.  Act,  1925,  s.  13  and  2nd  Sch. 
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tion  of  the  appropriate  vesting  instrument  (e).     Whether  a     Chap.  IX. 

settlement  is  executed  before  or  after  1926,  the  tenant  for  life 

or  statutory  owner  will  be  entitled  to  the  custody  of  the  title 

deeds.     The  S.  L.  Act,  1925,  s.  98  (3),  provides  that  the 

trustees  of  the  settlement  are  not  to  be  liable  on  account  of 

any  vesting  instrument  or  other  documents  of  title  relating  to 

the  settled  land  (other  than  securities  for  capital  money)) 

l>eing  placed  in  the  possession  of  the  tenant    for    life  or 

statutory  owner;  provided  that  where,  if  the  settlement  were 

not  disclosed,  it  would  appear  that  the  tenant  for  life  had 

a   general   power   of   appointment  over   or  was   absolutely 

entitled  to  the  settled  land,  the  trustees,  before  handing  over 

the  documents,  are  to  require  that  notice  of  the  principal 

vesting  instrument  be  written  on  one  of  the  documents  under 

which  the  tenant  for  life  acquired  his  title. 

If  wanted  for  a  proper  purpose,  the  production  could  be  Vested  re- 
enforced  against  a  tenant  for  life  by  a  vested  remainderman,  Can  euforce 
or   by   a  purchaser   from  him  (/).     By  s.  137  (9)  of  the  production. 
L.  P.  Act,  1925,  the  liability  of  the  estate  owner  of  the 
legal    estate    affected    to    produce    documents  and  furnish 
information  to  persons  entitled  to  equitable  interests  therein 
•correspond  to  the  liability  of  a  trustee  for  sale  to  produce 
documents  and  furnish  information  to  persons  entitled  to 
•equitable  interests  in  the  proceeds  of  sale  of  the  land. 

It  seems  that  the  heir  of  a  person  who  died  before  1926  Heir,  when 
will  be  entitled  to  production  of  the  title  deeds,  where  he  is  production. 
unable  to  prove  his  title  in  ejectment  without  the  aid  of 
some  instrument  under  which  a  devisee  claims  (gr),  or  where 
the  deeds  relate  to  his  pedigree  (ft). 

(e)  See  S.  L.  Act.  1925,  s.  4  (1)  and  s.  6.  For  cases  where  the  legal 
•estate  is  already  vested  in  the  tenant  for  life  or  statutory  owner  at  the 
date  of  the  execution  of  the  vesting  instrument,  see  the  proviso  to 
s.  4  (2)  of  the  S.  L.  Act,  1925. 

(/)  Lord  Lempster  v.  Lord  Pomfret,  (1753)  1  Dick.  238;  Davis  v. 
Lord  Dysart,  (1855)  20  Beav.  405;  21  Beav.  124;  24  L.  J.  Ch.  381;  25 
L.  J.  Ch.  122;  Pennell  v.  Lord  Dysart,  (1859)  27  Beav.  542;  Chichester 
V.  Marquis  of  Donegal,  4  Ch.  416.  As  to  the  rights  of  a  contingent 
remainderman  to  require  production,  see  Noel  v.  Ward,  (1816)  1  Mad. 
322.  (</)  Bennett  v.  Glossop,  (1844)  3  Ha.  578. 

(7t)  Rumbold  v.  Forteath,  (1857)  3  K.  &  J.  748. 

27(2) 
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Chap.  IX.         And  the  heir-in-tail  is  entitled  to  the  production  of  the 

instrument  creating  the  entail  (i) . 
Heir-in-tail. 

Mortgagor,  In  the  case  of  mortgages  made  since  1881 ,  the  mortgagor,  so 
to  production.  l°ng  ^  his  right  to  redeem  subsists,  is  entitled,  at  reasonable 
times  on  his  request  and  at  his  own  cost,  and  on  payment  of 
the  mortgagee's  costs  and  expenses,  to  inspect  the  documents 
of  title  relating  to  the  mortgaged  property,  notwithstanding 
any  stipulation  to  the  contrary  (j).  This  provision  does  not 
apply  to  a  deed  made  after,  but  subsidiary  to  a  mortgage 
made  before  the  Conv.  Act,  1881  (fc).  Where  the  deeds 
handed  over  to  the  mortgagee  relate  to  other  land  not  included 
in  the  mortgage,  then  the  mortgagee  should  give  at  the  cost 
of  the  mortgagor  a^n  acknowledgment  of  the  right  of  the 
mortgagor  to  production ;  otherwise  a  purchaser  of  the  unen- 
cumbered land  might  find  that  he  had  no  right  to  production. 

Lien  of  Where  the  mortgage  was  made  before  1882,  the  mortgagee 

is  not,  in  general,  bound  to  produce  the  deeds  until  he  is 
paid  off  (kJc).  But,  unless  protected  by  want  of  notice  (Z),. 
he  is  no  more  able  than  his  mortgagor  to  resist  produc- 
tion (II),  though  he  would  not  be  justified  in  producing  the 
deeds  without  the  latter's  consent  or  an  order  of  the  Court  (m) . 

The  solicitor  of  a  mortgagee  has  no  lien  upon  the  deeds,, 
as  against  the  mortgagor,  to  an  amount  exceeding  what  i& 
due  on  the  security  (mm).  So,  the  lien  of  the  solicitor  of  an 

(i)  Shaftesbury  v.  Arrowsmith,  (1798)  4  Ves.  66;  Suffolk  \.  Howard* 
(1723)  2  P.  Wms.  177;  Settison  \.  Farringdon,  (1735)  3  P.  Wms.  363. 

(/)  L.  P.  Act,  1925,  s.  96  (1),  replacing  Conv.  Act,  1881,  a.  16. 

(*)  Sum  v.  London  and  S.  Wales  Coal  Co.,  (1890)  W.  N.  209. 

(**)  See  Sparks  v.  Montriou,  (1835)  1  Y.  &  C.  103;  Darner  v.  Lord 
Portarlington,  (1846)  15  Si.  380;  see  2  Ph.  30;  Cannock  v.  Jauncey, 
(1853)  1  Dr.  497,  507;  Smith  v.  Pawson,  (1855)  25  L.  T.  O.  S.  40; 
Chichester  v.  Marq.  of  Donegall,  (1870)  5  Ch.  497;  cf.  Patch  v.  Ward, 
'1865)  1  Eq.  436. 

(I)  Wallwyn  v.  Lee,  (1803)  9  Ves.  24;  Joyce  v.  De  Moleyns,  (1845) 
2  J.  &  L.  374;  Heath  v.  Crealock,  (1874)  10  Ch.  22;  cf.  Newton  v.  .V.. 
(1868)  4  Ch.  143. 

(«)  Sails  v.  Margrave,  (1841)  4  Beav.  119;  Hercy  v.  Ferrers,  (1841) 
ib.  97;  Molesworth  \.  Robbins,  (1845)  2  J.  &  L.  358. 

(m)  Lambert  v.  Rogers,  (1817)  2  Mer.  p.  490;  Gongh  v.  Offley. 
(1852)  5  De  G.  &  S.  653. 

(mm)  ffolli*  v.  Claridge.  (1813)  4  Taun.  807;  Wakefield  v.  Newbon, 
(1844)  6  Q.  B.  276;  Rider  v.  Jones,  (1843)  2  Y.  &  C.  C.  C.  329;  Pelly 
v.  Wuthcti.  (1851)  1  D.  M.  &  G.  16;  Hope  v.  Liddell,  (1855)  7  D.  1C.*, 
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executor  upon  title  deeds  of  a  testator's  leaseholds,  is  subject.     Chap.  IX. 

to  the  amount  (if  any)  due  from  his  client  to  the  testator's 

estate  (w).      If   the    solicitor   of  the  mortgagor  induce  the 

solicitor  of  the  mortgagee  to  part  with  the  deeds,  by  a  verbal 

undertaking  to  pay  a  sum  claimed  to  be  due  for  costs,  such 

undertaking  will  be  enforced  summarily  upon  motion  (o) ; 

and    it    has   been    held    that  the  lien  of  the  mortgagor's 

solicitors  upon  the  engrossment  of  the  reconveyance  was  not 

prejudiced  by  their  sending  it  to  the  mortgagee's  solicitors, 

with  a  request  that  they  would  hold  it  for  them  subject  to 

the  lien ;  and  a  purchaser  from  the  mortgagor  was  restrained 

from  proceeding  at  Law  for  the  recovery  of  the  deed(p). 

The  lien  of  a  solicitor  on  the  documents  of  a  client  in  his  Effect  on 

possession,  does  not  entitle  him  to  refuse  production  to  a 

third  party,  when  production  would  be  enforced  if  the  client 

had  the  documents  in  his  own  possession  (q). 

A  mortgagee  who  consents  to  a  sale  by  the  Court  must  Exceptions 
bring  the  deeds  into  Court  in  the  usual  way  (r) ;  and  it  is 
conceived  that,  in  an  ordinary  case,  a  mortgagee  who  has 
permitted  a  mortgagor  to  sell  under  the  expectation  of  his 
concurrence,  ,would  not  be  allowed  to  stop  the  sale  by  refusing 
to  produce  the  deeds  before  actual  payment  (s). 

A  mortgagee  who  has,  even  though  insane,  destroyed  (i),  Liability  of 
or  negligently  lost  (u)  the  documents  of  title,  will,  it  seems,  ^icS^or6 

destruction 

G.  331;   Re.  Llewellin,  1891,  3  Ch.  145.     For  cases  of  bankruptcy,  sec  of  deeds. 
Ex  p.  Fuller,  (1881)  16  Ch.  D.  617;  Re  Humphreys,  1898,  1  Q.  B.  520; 
Re  Turner,  1907,  2  Ch.  126,  134,  539. 

O)  Turner  v.  Letts,  (1855)  20  Beav.  185;  24  L.  J.  Ch.  638. 

(o)  Re  Gee,  (1848)  2  D.  &  L.  997;  10  Jur.  6^94;  see,  in  Equity,  Gilbert 
v.  Cooper,  (1846)  15  Si.  343,  rev.  647;  17  L.  J.  Ch.  265;  Cordery  on 
Solicitors,  3rd  ed.  pp.  150  et  seq.  Delivery  up  of  papers  will  not  be 
ordered  while  a  suit  is  pending  the  costs  of  which  have  not  been  paid  by 
his  client;  Ex  p.  Jarman,  (1877)  4  Ch.  D.  835;  46  L.  J.  Ch.  485. 

(?)  Watson  v.  Lyon,  (1855)  7  D,  M.  &  G.  288;  24  L.  J.  Ch.  754; 
Newton  v.  Beck,  (1858)  3  H.  &  N.  220;  27  L.  J.  Ex.  272. 

(?)  Re  Hawkes,  1898,  2  Ch.  1;  67  L.  J.  Ch.  284,  and  cases  there 
cited;  see  Re  Bramble,  (I860)  13  Oh.  D.  885;  42  L..  T.  413,  as  to  right 
of  client's  trustee  in  bankruptcy  to  production. 

(r)  Livesey  v.  Harding,  (1839)  1  Beav.  343. 

(«)  See  Crosse  v.  Reversionary  Society,  (1853)  3  D.  M.  &  G.  at  p.  712; 
2  Eq.  R.  579. 

(t)  Hornby  \.  Mateham,  (1648)  I*  Si.  326;  17  L.  J.  Ch.  471;  Brown 
v.  Sewell,  (1853)  11  Ha.  49;  22  L.  J.  Ch.  1063. 

(«)  Lord  Midleton  v.  Eliot,  (1847)  15  Si.  531. 
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Production  of 
Court  Rolls. 


be  compelled  to  replace  such  as  can  be  replaced;  and  as- 
respects  originals,  which  cannot  be  replaced,  will  be  required 
either  to  give  an  indemnity,  or  to  make  compensation  for 
the  damage  thereby  done  to  the  estate;  but  a  mortgagee 
taking  the  same  care  of  the  deeds  forming  his  security  as  he 
took  of  his  own,  ought  not,  it  would  seem,  to  be  severely 
dealt  with  if  they  are  accidentally  lost  (x).  His  bond  has 
been  held  a  sufficient  indemnity  to  the  owner  of  the  equity  of 
redemption  (y);  and  if  such  a  bond  and  a  reconveyance  be 
executed  by  the  mortgagee,  the  mortgagor  can  be  compelled 
to  pay  the  amount  due  (2).  A  mortgagee  is  not  responsible- 
for  the  loss  of  deeds  deposited  with  his  solicitor  without  his 
consent  (a).  It  has  been  held  in  Ireland  that  there  is  no- 
implied  covenant  on  the  part  of  a  mortgagee  to  take  reason- 
able care  of  the  title  deeds  during  the  continuance  of  the 
security,  the  decisions  in  the  cases  above  cited  being  referable 
to  the  jurisdiction  of  Courts  of  Equity  to  give  relief  in  cases 
of  accident  (6). 

A  mortgagee  or  transferee  of  a  mortgage  on  being  paid 
off  has  no  right  to  keep  copies  of  the  .mortgage  deed  or  deed 
of  transfer;  but  whatever  copies  he  has,  as  a  general  rule,  are 
copies  properly  paid  for  by  the  mortgagor,  and  are  to  be 
delivered  up  to  him  when  he  pays  off  the  mortgage;  and  no- 
costs  of  copies  will  be  allowed  (c).  The  reason  of  this  rule 
apparently  is,  that  the  mortgagee  stands  in  a  fiduciary 
position  subject  to  his  right  to  payment,  and  therefore  will 
not  be  allowed  to  say  that  the  copies  wrere  made  for  any  other 
purposes  than  those  of  the  security. 

By  the  L.  P.  Act,  1922,  s.  128,  all  copyhold  land  is- 
converted  into  freehold  land,  subject  as  mentioned  in  the 

(x)  Woodman  v.  IUggins,  (1850)  14  Jur.  846;  James  v.  Rum*ey, 
(1879)  11  Ch.  D.  398;  48  L.  J.  Ch.  345;  Price  v.  P.,  (1845)  15  L.  J. 
Ch.  13. 

(y)  Sltelmardine  v.  Jlarrop,  (1821)  6  Mad.  39;  and  see  for  a  form  of 
Ix.nd.ii.  41,  n.;  Seton,  7th  ed.  2228. 

(c)  Stokoc  v.  Jtobion,  (1814)  19  Ves.  385;  Smith  v.  Bicknell,  (1805> 
3  V.  &  B.  51,  n.;  Shelmardine  v.  Ilarrop,  tup. 

(a)  Ilhodex  v.  Mottles,  189*5,  1  Ch.  23ff;   64  L.  J.  Oh.  122. 

(6)   Gilligan  and  Nugent  v.  National  Sink,  (1901)  2  Ir.  R.  513. 

(«)  Jit  Wade  and  Thomat,  (18si)  17  Ch.  D.  348;  50  L.  J.  Ch.  601. 
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12th  Sched.  to  that  Act.  By  s.  144A  (cc),  all  manorial  Chap.  IX 
documents  are  to  be  under  the  charge  of  the  Master  of  the 
Rolls  (sub-s.  (1));  hut  save  as  thereinafter  provided,  they 
are  to  remain  in  the  possession  or  under  the  control  of  the 
lord  of  the  manor  (sub-s.  (2)).  The  Master  of  the  Rolls 
may  direct  any  manorial  documents  which,  in  his  opinion, 
are  not  being  properly  preserved,  or  which  he  is  requested 
by  the  lord  of  a  manor  to  deal  with  under  this  sub-section, 
to  be  transferred  to  the  Public  Record  Office,  or  to  any 
public  library,  or  museum,  or  historical  or  antiquarian 
society,  and  the  governing  body  thereof  is  thereafter  to  have 
the  custody  and  to  be  responsible  for  the  proper  preservation 
thereof  (sub-s.  (4)).  But  the  lord  of  the  manor  is  to  remain 
entitled  to  have  the  manorial  documents  produced  to  him, 
or  in  accordance  with  his  directions,  free  of  cost  (sub-s.  (5)). 
Any  person  interested  in  land  enfranchised  may,  on  pay- 
ment of  the  fee  prescribed  by  the  Lord  Chancellor,  inspect 
at  any  reasonable  hour  any  Court  Rolls  of  the  manor  of 
which  the  land  was  held;  and,  for  the  purposes  of  the 
iEvidence  Act,  1851,  the  Court  Rolls  (whether  before  or 
after  the  manorial  incidents  have  become  extinguished)  are 
to  be  deemed  to  be  documents  of  such  a  public  nature  as  to 
be  admissible  in  evidence  on  their  mere  production  from  the 
proper  custody  (d). 

The  Court  has  certain  statutory  powers  (e)  to  compel  pro-  Statutory 
duction  and  inspection  of  documents;  and,  further,  powers 
are  given  to  the  Court  under  the  Companies  (Consolidation) 
Act,  1908  (/),  after  a  winding-up  order  has  been  made,  to 
compel  the  production  of  documents  relating  to  the 
company  (g}. 

(3)  Non-production  of  deeds — how  far  important.  Section  3- 

The  non-production  of  the  deeds  is  material,  not  only  as  May  affect 
it  deprives  the  purchaser  of  the  usual  means  of  verifying  the  J^JJ  notice  of 
title  deduced,  but  as  inducing  a  suspicion  that  they  may  their  deposit. 

(cc)  Inserted  by  L.  P.  (Amend.)  Act,  1924. 

(rf)  S.  144. 

(a)  See  Annual  Practice,  Ord.  XXXI.  R.  S.  C.  1883. 

(/)  Ss    164,  174;  Companies  Act,  1929,  as.  204,  212,  214. 

(17)  See  Re  South  Essex  Estuary  Co.,  (1869)  4  Ch.  215. 
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have  been  deposited  by  way  of  equitable  mortgage:  it  has 
even  been  held,  on  a  sale  of  a  public  house  in  London,  that 
their  non-production  amounted  to  notice  to  a  mortgagee  of 
such  a  deposit  with  the  brewers  who  supplied  the  house  (Jii) . 
This  decision  has  been  disapproved  of  (i) :  and  has  been 
thought  to  depend  upon  the  presumed  notoriety  of  the 
practice  of  London  publicans  so  to  deposit  their  deeds,  and 
upon  the  fact  of  the  mortgagee  having  been  aware  that 
the  publican  was  indebted  to  the  brewers;  in  fact,  the  Court 
considered  that  there  was  wilful  blindness,  the  security, 
having  been  taken  for  the  repayment,  not  of  a  contempora- 
neous advance,  but  of  a  sum  already  due  (fc).  The  omission, 
however,  to  ask  for  the  deeds  is  such  gross  negligence  as  is 
sufficient  to  deprive  a  purchaser  for  value,  without  notice  of  a 
prior  incumbrance,  of  the  protection  of  the  legal  estate  (Z), 
but  it  seems  that  "  the  negligence  in  cases  of  this  nature 
which  would  render  it  unjust  to  deprive  an  earlier  equitable 
incumbrancer  of  his  priority  must  be  carelessness  of  so 
aggravated  a  nature  as  to  amount  to  the  neglect  of 
precautions  which  an  ordinary  reasonable  man  would  have 
observed,  and  to  indicate  an  attitude  of  mental  indifference 
to  obvious  risks  "  (m). 

The  L.  P.  Act,  1925,  provides  (»)  that  the  Act  "  shall 
not  prejudicially  affect  the  right  or  interest  of  any  person 
arising  out  of  or  consequent  on  the  possession  by  him  of  any 
documents  relating  to  a  legal  estate  in  land,  nor  affect  any 
question  arising  out  of  or  consequent  upon  any  omission 
to  obtain  or  any  other  absence  of  possession  by  iany  person 
of  any  documents  relating  to  a  legal  estate  in  land." 

(A)  Whitbread  v.  Jordan,  (1835)  1  Y.  &  C.  303. 

(t)  See  4  Y.  &  C.  563;  Sug.  14th  ed.  767. 

(K)  Jones  v.  Smith,  (1843)  1  Ph.  at  p.  255. 

(0  Oliver  v.  Ilinton,  1*99,  2  Oh.  264;  68  L.  J.  Ch.  563,  and  the  cases 
there  cited. 

(m)  Per  Eve,  J.,  in  Hudston  v.  Viney,  1921,  1  Ch.  98;  and  see  Grierson 
v.  National  Prov.  Bank,  1913,  2  Ch.  18. 

(n)  S.  13. 
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(4)  Examination  of  deeds,  matters  to  be  observed  in.         Chap.  IX. 

8«ct.  4. 

In   the  examination  of  the  abstract  with  the  documents,  point8 ^j^ 
scrupulous  care  is  requisite  on  the  part  of  the  solicitor.   The  attended  to 
object  of  the  examination  is  to  ascertain,  1st,  that  what}  L^BtraeTwith 
has  been  abstracted  is  correctly  abstracted;  2ndly,  that  what  the  deeds, 
is  omitted  is  immaterial;    3rdly,   that    the  documents    are 
perfect,  as  respects  -execution,  attestation,  indorsed  receipts, 
registration,  acknowledgment,    enrolment,  stamps  (o);   and 
4thly,  that  there  are  not  any    indorsed    notices,    or    other 
circumstances  attending  the  mode  of  execution  or  attestation 
calculated  to  excite  suspicion  (p).     Anything  out    of    the 
ordinary  course — e.g.,  formerly  the  unusual  position  of  the 
indorsed  receipt  (q) — should  be  made  the  subject  of  inquiry; 
and  every  part  of  every  document  ought  to  be  read  through. 
Notice  of  an  incumbrance  is  equally  notice  whether  contained 
in  one  or  in  another  part  of  a  deed  (r):  and  if  an  important 
point  is  overlooked,  the  purchaser,  after  the  conveyance  is 
executed    and  the  purchase-money  is  paid,    will   have    no 
remedy  (in  the  absence  of  fraud)  against  the  vendor  unless 
it  falls  within  the  covenants  for  title;  and  this,  apparently, 
even  though  the  abstract  may  have  been  incorrect  (s)., 

Erasures  and  interlineations  in  a  deed  are  to  be  presumed  Erasures 
to  have  been  made  prior  to,  or  at  the  time  of,  its  execu- 
tion  (t ) ;  as,  on  any  other  supposition,  a  crime  must  be 
presumed  to  have  been  committed  (u) :  but,  in  the  absence 
of  proof  to  the  contrary,  erasures  and  interlineations  in  a  Iwill 
are  presumed  to  be  made  after  its  execution  (x);  and  also 

(o)  As  to  a  purchaser's  right  to  have  all  deeds  properly  stamped,  see 
sup.  p.  167. 

O)  See  Kennedy  v.  Green,  (1834)  3  M.  &  K.  699. 

(y)  Kennedy  \.  Green,  sup.,  and  the  judgment  in  Greenslade  v.  Dare, 
(1855)  20  Beav.  284;  1  Jur.  N.  S.  294. 

(r)  See  Smith,  v.  Capron,  (1849)  7  Ha.  at  p.  189;  19  L,.  J.  Ch.  322. 

(«)  See  M'Culloch  v.  Gregory,  (1855)  1  K.  &  J.  286,  291;  24  L.  J. 
Ch.  246. 

(0  Doe  v.  Catomore,  (1851)  16  Q.  B.  745. 

(M)  Per  V.-C.  W.  in  Williams  v.  Ashton,  (1860)  1  J.  &  H.  115,  118; 

3  L.  T.  177. 

(a?)  Doe  v.  Palmer,  (1851)  16  Q.  B.  747;   Cooper  v.  Bockett,  (1842) 

4  Mo.  P.  C.  419;  Greville  v.  Tylee,  (1851)  7  ib.  320;  Freeman  v.  Steggel, 
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(1849)  13  Jur.  1030;  14  L.  T.  (O.  S.)  129;  Simmons  v.  Rudall,  (1851) 
1  Si.  N.  S.  115,  136;  15  Jur.  162;  Oann  \.  Gregory,  (1854)  3  D.  M.  &G. 
777;  23  L.  T.  136;  Re  White,  (1860)  6  Jur.  N.  S.  808;  30  L.  J.  P. 
55;  and  see  Williams  v.  Ashton,  (I860)  1  J.  &  H.  115,  118;  3  L.  T.  177, 
and  statement  of  the  rule  in  the  judgment. 

(y)  Rowley  v.  Merlin,  (1860)  6  Jur.  N.  S.  1165.  Alterations  in  the 
will  of  a  soldier  on  actual  military  service  '(inducling  in  the  term 
"  soldier  "  a  member  of  the  Air  Force)  or  a  mariner  or  seaman  being  at 
sea  are  presumed  to  have  been  made  during  the  time  that  ho  was  on 
military  service  or  at  sea,  as  the  case  may  be:  Re  Tweedale,  (1874)  L.  R. 
3  P.  &  D.  204;  44  L.  J.  P.  &  M.  35;  see  the  Wills  (Soldiers  and  Sailors) 
Act,  1918,  s.  5  (2).  As  to  what  is  "actual  military  service,"  see  In  the 
Goods  of  Hiscock,  1901,  P.  78;  70  L.  J.  P.  22;  Gattward  v.  Knee,  1902, 
P.  99,  103;  71  L.  J.  P.  34;  Re  Limond,  1915,  2  Oh.  240;  Re  Grey.  1922, 
P.  140. 
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CHAPTER  X.  Chapter  X 


MATTERS    ARISING    BETWEEN    DELIVERY    OF    ABSTRACT    AND 
PREPARATION    OF    CONVEYANCE. 

(1)  Time,  when  essential.  Section  *• 

AT  Law,  the  time  fixed  for  completion  was  formerly  of  Timeformerly 
the  essence  of  the  contract  (a) ;   and  the  purchaser  might  law. 
recover    his  deposit,    unless   the   vendor   could  deduce  and 
verify  a  marketable  title  and  give  a  conveyance  at  the  time 
agreed  on  (&).     But  by  s.  41  of  the  L.  P.  Act,  1925,  re- 
enacting  s.  ,25  (7)  of  the  Jud.  Act,  1873,  it  is  provided 
that— 

"  Stipulations  in  a  contract,  as  to  time  or  otherwise,  L.  P.  Act, 
which  according  to  rules  of  equity  are  not  deemed  to      '  °'  8* 
be  or  to  have  become  of  the  essence  of  the  contract, 
are  also  construed  and  have  effect  at  law  in  accordance 
with  the  same  rules." 

In    Equity   it    has-   always    been    the  rule  that  though  Time,  how 

«   •       10  11        -i  far  essential 

unreasonable  delay  will  of  itself  conclude  either  party,  the  in  Equity. 
Court  will  relieve  against  or  enforce  specific  performance, 
notwithstanding  a  failure  to  keep  the  dates  assigned  by  the 
contract  either  for  completion  or  for  any  of  the  steps 
towards  completion,  if  it  can  do  justice  between  the 
parties  (c) ;  and  if  there  is  nothing  in  the  express  stipulations 
of  the  agreement,  or  the  nature  of  the  property,  or  the 

(a)  Berry  v.  Young,  (1788)  2  Esp.  640,  n.;  Stowell  v.  Robinson,  (1837) 
3  Bing.  N.  C.  928;  6  L.  J.  C.  P.  326;  Marshall  v.  Powell,  (1846)  9 
Q.  B.  779,  791;  16  L.  J.  Q.  B.  5;  Hanslip  v.  Padwick,  (1850)  5  Ex. 
€23;  19  L.  J.  Ex.  372. 

(5)  Sng.  14th  ed.  259.  See  also  Porcher  v.  Gardner,  (1849)  8  C.  B. 
461;  19  L.  J.  C.  P.  63;  Maryon  v.  Carter,  (1830)  4  C.  &  P.  295;  Carter 
v.  Scargill,  (1875)  L.  K.  10  Q.  B.  564;  32  L.  T.  694. 

(e)  See  Lord  Cairris,  C.,  ifi  Titley  v.  TJtomas,  (1867)  3  Ch.  at  p.  67: 
17  L.  T.  422. 
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surrounding  circumstances,  which  would  make  it  iaequit- 
able  to  interfere  with  and  modify  the  legal  right.  This  is 
all  that  is  meant  when  it  is  said  that  in  Equity  time  is 
not  of  the  essence  of  the  contract  (d).  The  "maxim  never 
had  any  application  to  cases  in  which  the  stipulation  as  to 
time  could  not  be  disregarded  without  injustice  to  the 
parties;  when,  for  example,  the  parties,  for  reasons  best 
known  to  themselves,  had  stipulated  that  the  time  fixed 
should  be  essential,  or  where  there  was  something  in  the 
nature  of  the  property  or  the  surrounding  circumstances 
which  would  render  it  inequitable  to  treat  it  as  a  non-essen- 
tial term  of  the  contract"  (e). 

On  an  agreement  by  a  tenant  at  will  of  a  public  house 
for  the  sale  of  the  possession,  trade  and  goodwill  at  a 
fixed  sum,  and  of  the  stock  and  furniture  at  a  valuation, 
possession  to  be  taken  and  the  money  paid  on  a  given  day, 
the  delay  of  a  single  day  on  the  part  of  the  purchaser 
in  having  the  valuation  completed  and  in  taking  possession 
and  paying  the  purchase-money,  was  held  to  relieve  the 
vendor  from  the  contract:  inasmuch  as  he  incurred  fresh 
liabilities  by  retaining  the  premises,  and  the  stock  in  the 
meantime  varied  (/) . 

So,  upon  the  sale  of  a  public  house  as  ,a  going  concern, 
time  is  of  the  essence  of  the  contract  (g).  In  the  absence 
of  stipulation  to  procure  a  transfer  of  the  licence  to  the 
purchaser,  it  is  sufficient  if  at  the  date  fixed  for  completion 
the  vendor  has  a  valid  and  effectual  licence  existing  which 
he  can  indorse  in  the  usual  way  and  upon  which  the 
purchaser  can  apply  at  once  for  interim  protection  and 
without  undue  delay  at  the  next  Transfer  Sessions;  and 

(<*)  Per  Turner,  L.  J.,  in  Roberts  v.  Berry,  (1853)  3  D.  M.  &  G.  284; 
22  L.  J.  Ch.  398;  Stickney  v.  Keeble,  1915,  A.  C.  p.  402. 

(e)  Per  Lord  Parker  of  Waddington  in  Stickney  v.  Keeble,  1915,  A.  C. 
p.  416. 

(/)  Coslake  v.  Till,  (1826)  1  Rus.  376. 

te)  Seaton  v.  Mapp,  (1846)  2  Coll.  556;  Day  \.  Luhke,  (1868)  5  Eq. 
336;  37  L.  J.  Ch.  330;  Claydon  v.  Green,  (1868)  L.  R.  3  C.  P.  511: 
37  L.  J.  O.  P.  326;  Cowlet  v.  Gale,  (1871)  7  Ch.  12;  41  L.  J.  Ch.  14; 
Warren  v.  Moore,  (1897)  14  T.  L.  R.  139;  (1898)  ib.  497;  and  see 
Farnham  Brewery  Co.  v.  Hunt,  (1893)  68  L.  T.  440. 
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the  vendor,  if  asked,  should  join  with  the  purchaser  in  his      Chap.  X 
application  (ft). 

The  fluctuating  value  of  the  property  may  alone  show  or  property  is 
that  time  was  to  be  of  the  essence  of  the  contract:  as  upon  y^l"c.tuating 
an  agreement  for  the  sale  of  foreign  stock  (i),  or  of  a  mining 
lease  (fe),  or  of  a  reversion,  which  may  become  an  estate  in 
possession  during  the  delay,  and  the  sale  of  which  generally 
evidences  immediate  want  of  money  (Z),  or  of  a  life  annuity  or  of  a  deter- 
or  life  estate,  which  may  determine  by  the  death  of  the  ceztui 
que  vie  (m). 

So,  where  the  property  is  of  a  wasting  character,  as,  e.g.,  or  of  a 
a  leasehold  for  a  short  unexpired  term  (ri)  . 


So,  where  the  purchaser,  to  the  knowledge  of  the  vendor,  or  is  evidently 
requires  the  property  for   present  occupation   or  for  some  re(lulredat, 
other  immediate  purpose  (o). 

So,  where  the  vendors,  (being  beneficially  interested,)  are  or  where  the 
a  fluctuating  ,body,  where  delay  may  give    the    purchase-  flu'ctuatimr  * 
money    to    persons    other    than    those    who    signed    the  body. 
contract  (p}. 

The  tendency  has  been    to    hold    persons   concerned    in  Modern 
contracts  relating  to  land,  bound,  as  in  other  contracts,  to  ^"to"8 
regard  time  as  material,  especially  where  the  property  is  render  time 

(h)  Tadcaster  Tower  Brewery  Co.  v.  Wilson,  1897,  1  Ch.  705;  66 
L.  J.  Oh.  402;  see  the  Licensing  (Consolidation)  Act,  1910,  ss.  22  and  23. 

(0  Doloret  v.  Rothschild,  (1824)  1  S.  &  S.  590;  2  L.  J.  (O.  S.)  Ch. 
123. 

(k)  Macbryde  \.  Weekes,  (1856)  22  Beav.  533;  2  Jur.  N.  S.  918. 

(Z)  See  Newman  v.  Sogers,  (1793)  4  Br.  C.  C.  391;  Spurrier  v. 
Hancock,  (1799)  4  Ves.  667,  672;  Hipwell  v.  Knight,  (1635)  1  Y.  &  C. 
401,  416;  4  L.  J.  N.  S.  Ex.  Eq.  52;  Wyvill  v.  Bp.  of  Exeter,  (1815) 
1  Pr.  292,  29>S. 

(m)  See  Withy  v.  Cottle,  (1823)  T.  &  R.  78;  1  S.  &  S.  174. 

(n)  Hudson  v.  Temple,  (1860)  29  Beav.  536,  543;   30  L.  J.  Ch.  251. 

(o)  Gedye  v.  Duke  of  Montrose,  (1858)  26  Beav.  45;  Levy  v.  Lindo, 
(1817)  3  Mer.  at  p.  84;  TUley  v.  Thomas,  (1867)  3  Ch.  61;  17  L.  T. 
422;  Wells  v.  Maxwell,  (1863)  32  Beav.  408,  415;  Webb  v.  Hughes, 
(1870)  10  Eq.  281;  39  L.  J.  Ch.  606;  Wright  v.  Howard,  (1823)  1 
S.  &  S.  190;  1  L.  J.  Ch.  94;  Parker  v.  Frith,  (1819)  1  S.  &  S.  199,  n.; 
Bernard  v.  Williams,  (1928)  44  T.  L.  R.  437;  139  L.  T.  22. 

(p)  Carter  v.  Dean  of  Ely,  (1835)  7  Si.  211,  228;  4  L.  J.  N.  S.  Ch. 
132. 
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Exercise  of 
right  of  pre- 
•emption. 


Purchase- 


incum- 


Private 


connected  with  trade  (q).  The  question  is,  however,  in  all 
cases  one  of  intention,  depending  on  the  nature  of  the 
property  and  the  true  construction  of  the  contract  (r). 

An  option  to  purchase  under  a  right  of  pre-emption  must 
be  exercised  within  the  prescribed  period  (s);  the  ratification 
of  an  acceptance  of  such  an  option  by  an  authorised  agent 
relates  back  to  the  date  of  the  acceptance  (£);  but 
the  doctrine  of  Bolton  Partners  v.  Lambert  does  not  apply 
to  options.  Accordingly,  the  purported  exercise  of  an 
option  by  an  agent  without  authority  cannot,  after  the 
time  limited  for  the  exercise  of  the  option  has  expired,  be 
ratified  by  the  principal  so  as  to  be  effectual  (M). 


purchasa. 


The  circumstance  of  the  purchase-money  being  evidently 
required  for  payment  of  incumbrancee,  is  important  in 
considering  the  materiality  of  time;  especially  if  the  rate 
of  interest  which  they  bear  exceed  that  which  the  purchaser 
is  to  pay  during  delay  (#). 

But  the  private  motives  which  may  have  induced  a  party 
to  enter  into  a  contract,  unless  expressed  in  the  agreement , 
or  such  as  might  be  presumed  from  the  general  apparent 


(?)  Per  Wigram,  V.-C.,  in  Walker  v.  Jeffreys,  (1842)  1  Ha.  at  p.  348: 
11  L.  J.  Ch.  209;  and  see  Wright  v.  Howard  and  Parker  v.  Frith, tup.; 
Coslake  v.  Till,  (1826)  1  Rus.  376;  Sparrow's  case,  cited  2  Sch.  &  L. 
604;  Seaton  v.  Mapp,  (1846)  2  Coll.  556;  Wells  v.  Maxwell,  (1863)  32 
Beav.  408;  9  Jur.  N.  S.  565,  1021;  Gedye  v.  Duke  of  Montrose,  (1858) 
26  Beav.  45;  Hudson  v.  Bartram,  (1818)  3  Mad.  440;  Barclay  \. 
Messenger,  (1874)  43  L,.  J.  Ch.  449;  30  L.  T.  351. 

(r)  Patrick  v.  Milner,  (1877)  2  C.  P.  D.  342;  46  L.  J.  C.  P.  537. 
See  the  judgment  of  Lord  Parker  in  Stickney  v.  Keeble,  1915,  A.  C. 
pp.  415—417. 

(«)  Brooke  v.  Garrod,  (1857)  2  De  G.  &  J.  62,  66;  27  L.  J.  Ch.  226; 
Alderson  v.  White,  (1857)  3  Jur.  N.  S.  1316;  30  L.  T.  (O.  S.)  206; 
Justin  v.  Tawney,  (1867)  2  Ch.  143;  36  L.  J.  Ch.  339;  Rowlands  v. 
Evans,  (1861)  8  Jur.  N.  S.  88;  31  L.  J.  Ch.  265;  Lord  Sanelagh  v. 
Melton,  (1864)  10  Jur.  N.  S.  1141;  34  L.  J.  Ch.  227;  Evans  v.  Stratford, 
(1864)  10  Jur.  N.  S.  861;  10  L.  T.  713;  Riddell  v.  Durnford,  (1893) 
W.  N.  30;  MUls  v.  Haywood,  (1877)  6  Ch.  D.  196. 

(0  Bolton  Partners  v.  Lambert,  (1888)  41  Ch.  D.  295. 

(a)  Dibbins  v.  D.,  1896,  2  Ch.  348;  65  L.  J.  Ch.  724;  and  see  the 
judgment  of  Petereen,  J.,  in  Re  Bebington's  Tenancy,  1921.  1  Ch.  559. 

(*)  Popham  v.  Eyre,  (1774)  Lofft,  786;  Sug.  14th  ed.  262;  Anon., 
cited  2  Sch.  &  L.  604. 
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circumstances  of  the  case,  do  not  make  time  essential;  e.g.,  Chap.  X. 
the  unexpressed  intention  to  reside  immediately  upon  the 
estate  («/) :  where,  however,  the  motive  is  of  material  import- 
ance— as-  in  the  case  of  the  intention  to  reside — though 
not  disclosed  in  the  contract,  it  would,  it  appears,  be  sufficient 
if  communicated  to  the  vendor  at  or  shortly  after  the  date 
of  the  contract,  to  make  it  essential  that  the  vendbr  should 
use  expedition,  even  if  not  sufficient  to  make  it  necessary 
that  completion  should  be  on  the  date  named  in  the 
•contract  (z). 

A  stipulation  .that  time  shall  be  of  the  essence  of  the  Time  made 
contract  as  respects  the  delivery  of  objections  to  the  title,  objection's 

raises  a  presumption  that  it  is  not  to  be  essential  as  regards  not  thereby 
i     •  i»    i  /\  t  •   •        n        i       made  eesen- 

the  completion  of  the  purchase  (#);   and  a  provision  for  the  tialasto 
payment  of  interest  by  the  purchaser  in  the  event  of  the  comPletlon- 
purchase  not  being  completed  by  the  day  named,  indicates 
an  intention  that  completion  on  the  date  agreed  is  not  to 
be  essential  (&). 

Where  a  contract  provides  for  possession  being  given  by 
a  certain  day,  this  means,  primd  facie,  possession  with  a 
good  title  shown  (c).  In  Tilley  v.  Thomas  there  was  an 
agreement  to  purchase  the  leasehold  of  a  house,  with  fix- 
tures, &c.,  and  fittings,  "possession  to  be  given  on  the  14th 
January  next."  The  vendor  offered  possession  on  the  date 
named,  which  the  purchaser  refused  to  accept,  the  title  not 
having  been  then  perfected.  An  action  by  the  vendor  for 
specific  performance  was  dismissed,  time  being  regarded  as 
essential  (d). 

(y)  Boehm  v.  Wood,  (1820)  1  J.  &  W.  at  p.  422;  (1823)  T.  &  E. 
332;  2>yer  v.  Hargrove,  (1805)  10  Ves.  at  p.  508. 

(z)  See  observations  of  Lord  Eldon,  (1802)  7  Ves.  p.  279;  Nokes  v.  Lord 
Kilmorey,  (1847)  1  De  G.  &  S.  444,  447;  Gedye  v.  Duke  of  Montrose, 
(1858)  26  Beav.  45.  Cf.  Webb  v.  Hughes,  (1870)  10  Eq.  281,  286. 

(a)  Wells  v.  Maxwell,  (1863)  32  Beav.  408;  9  Jur.  N.  S.  565,  1021; 
<jf .  Webb  v.  Hughes,  (1870)  10  Eq.  281 ;  39  L.  J.  Ch.  606. 

(6)  Hatten  v.  Russell,  (1888)  38  Ch.  D.  334;  57  K  J.  Ch.  425;  Levy 
v.  Stogdon,  1898,  1  Oh.  478,  484,  485;  67  L.  J.  Ch.  313. 

(c)  Tilley  v.  Thomas,  (1867)  3  Ch.  61 ;  17  L.  T.  422. 

(a")  3  Ch.  61,  67.  As  to  what  is  delivery  of  possession,  see  Lake  v. 
J)ean,  (1860)  28  Beav.  607. 
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MATTERS  BETWEEN  DELIVERY  OF 


Chap. X. 
Sect.  1. 


Effect  of 
protest  with- 
out active 
pressure ; 


or  partial 
completion. 


When  title 
must  be 
shown. 


Even  an  express  stipulation  that  time  is  essential  will 
not  be  given  effect  to,  if  the  pifovision  is  in  the  nature 
of  a  penalty  for  the  non-payment  of  money.  In  Kilmer  v. 
British  Columbia  Orchard  Lands,  Ltd.  (e),  there  was  an 
agreement  for  sale  of  certain  lands  for  75,OOOZ.  payable 
by  successive  instalments  over  a  period  of  five  years,  with 
interest  on  the  balance  for  the  time  being  owing.  It  was 
expressly  agreed  that  time  should  be  of  the  essence  of  the 
agreement,  and  in  default  of  punctual  payment  the  agree- 
ment was  to  be  void  and  sums  already  paid  to  be  absolutely 
forfeited.  It  was  held  that  the  provision  as  to  forfeiture 
could  not  be  relied  upon  and  specific  performance,  at  the 
instance  of  £he  purchaser,  was  decreed,  notwithstanding 
default  in  punctual  payment. 

In  cases  where  time  is  not  of  the  essence  of  the  contract, 
gross  or  wilful  neglect  (/)  by  either  party,  will  entitle  the 
other  party  ;to  avoid  the  contract  (g] . 

Where  time  is  of  the  essence  of  the  contract — as  jn  the 
case  of  an  option — and  the  purchase-money  is  required  to 
be  paid  before  a  certain  date,  the  purchaser  should  not  be 
content  with  merely  asking  the  vendor  to  take  the  necessary 
steps  towards  completing  the  purchase,  but  should  diligently 
press  him  to  do  so  (li).  Although  delay  and  acquiescence 
are  a  defence  to  a  suit  for  specific  performance,  they  are 
inapplicable  where  the  contract  has  been  acted  upon;  as 
where,  under  a  contract  for  a  lease,  possession  is  taken  and 
for  a  series  of  years  rent  paid  (i) . 

Where  time  is  not  of  the  essence  of  the  contract,  and  the 
delay  originates  in  the  state  of  the  title,  it  is  sufficient,  upon 
a  bill  for  specific  performance  being  filed  by  the  vendor,  if  a 


(«)  1913,  A.  C.  319. 

(£  Lennon  v.  flapper,  (1805)  2  Sch.  &  L.  682;  Roberts  v.  Berry, 
(1853)  3  D.  M.  &  G.  at  p.  289;  22  L.  J.  Ch.  398;  TUley  v.  Thomas, 
(1867)  3  Ch.  61;  17  L.  T.  422. 

(ff)  Lloyd  v.  Collett,  (1793)  4  Br.  C.  O.  469,  cited  5  Ves.  737;  Jf'arde 
v.  Jeffery,  (1817)  4  Pr.  294;  Venn  v.  Cattell,  (1873)  27  L.  T.  469. 

(A)  Brooke  v.  Garrod,  (1857)  3  K.  &  J.  608,  616;  27  L.  J.  Ch.  226. 

(»)  Sharp  v.  Milligan,  (1856)  22  Beav.  606. 
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good  title  is  shown  at  the  date  of  the  decree  (fc),  or  of  the     Chap  X. 
investigation  at  chambers,  if  the  title  is  referred  to  chambers.  _ 


Where  no  time  is  fixed  for  completion,  it  is  an  implied  Time  may  bo 
term  of  the  contract  that  it  shall  be  within  a  reasonable  n0ti^dby 
time, (I),  and  the  fact  of  no  time  being  fixed  will  not  prevent 
the  contract  being  enforced  (m).  By  the  statutory  condi- 
tions of  sale,  prescribed  under  s.  46  of  the  L.  P.  Act,  1925, 
and  made  applicable  in  the  case  of  contracts  by  correspon- 
dence, and  capable  of  being  incorporated  into  other  contracts, 
the  date  for  completion,  unless  otherwise  agreed,  is  to  be 
the  first  day  after  the  expiration  of  seven  weeks  from  the 
time  when  the  contract  is  made,  or  if  that  day  is  a  Sunday, 
Christmas  Day,  Good  Friday,  or  a  Bank  holiday,  the  next 
following  working  day.  Though  time  may  not  originally 
have  been  of  the  essence  of  the  contract,  either  party  may, 
if  there  has  been  default  or  unreasonable  delay  by  the  other 
party,  by  proper  notice  bind  the  other  to  complete  within 
a  reasonable  specified  period;  and  the  question  whether  the 
period  is  reasonable  must  be  judged  of  as  at  the  time  when 
the  notice  is  given  (n). 

iThe  notice  should,  at  least  as  a  matter  of  precaution,  be  in  allowing  a 
writing:  what  time  can  be  considered  a  reasonable  time  for  * 

completion  depends  ,upon  the  circumstances  of  the  particular 
case.  In  order  to  determine  whether  a  vendor  has  become 
disentitled  to  specific  performance,  "  his  conduct  both  before 
and  after  the  day  fixed  for  completion  must  be  considered. 
The  purchaser's  conduct  is  also  relevant,  for  a  delay  by 
the  vendor  .without  remonstrance  from  the  purchaser  is  far 
from  having  the  same  effect  as  a  similar  delay  in  spite  of 
such  remonstrance "  (o) .  In  the  cases  mentioned  in 

(&)  See  Southcomb  v.  Bp.  of  Exeter,  (1847)  6  Ha.  213;  16  L.  J.  Ch. 
378,  and  formerly  at  law;  Thomson  v.  Miles,  (1794)  1  Esp.  184. 

(0  Simpson  v.  Hughes,  (1897)  66  L..  J.  Ch.  334;  76  L.  T.  237; 
Nosotti  v.  Auerbach,  (1898)  79  L.  T.  413. 

(m)  Gray  V.  Smith,  (1889)  43  Ch.  D.  208,  214,  215;  59  L.  J.  Ch.  145. 

(n)  Crawford  v.  Toogood,  (1879)  13  Ch.  D.  153;  49  L.  J.  Oh.  108; 
Green  v.  Sevin,  (1879)  13  Ch.  D.  589;  Stickney  v.  Keeble,  1915,  A.  C. 
386;  Be  Sayley  and  Shoesmith,  (1918)  87  L.  J.  Ch.  626. 

(o)  Per  Lord  Parker  in  Stickney  v.  Keeble,  1915,  A.  C.  p.  418. 

D. VOL.    I.  28 
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MATTERS  BETWEEN  DELIVERY  OP 


Chap.  X. 
Sect.  1. 


The  deposit 
need  not  be 
returned  at 
expiration  of 
notice  in  order 
to  make  notice 
binding. 

Purchaser  or 
render  cannot 
rescind  with- 
out notice. 


note  (p)  the  notice  was  considered  insufficient;   and  in  those 
mentioned  in  note  (q)  it  was  deemed  sufficient. 

If  a  purchaser  repudiates  a  contract  by  reason  of  the 
vendor's  want  of  title,  he  must  do  so  as  soon  as  he  discovers 
that  the  vendor  cannot  make  a  good  title  (r) .  And  a  party 
to  a  contract  who  desires  to  avail  himself  of  an  act  of 
repudiation  by  the  other  party  must  evidence  his  election  to 
do  so  with  reasonable  dispatch  (s). 

It  is  not  essential  to  the  binding  effect  of  a  vendor's  notice 
of  rescission  that  he  should,  at  the  expiration  of  it,  return 
or  tender  the  deposit  (£). 

A  purchaser  cannot,  in  general,  determine  the  contract 
without  previous  notice  (w) ;  though  notice  even  of  immediate 
determination  would,  it  is  conceived,  be  material,  in  that  it 
would  more  strongly  impose  upon  the  vendor  the  necessity  of 
using  expedition  in  proceeding  to  enforce  the  contract  (x); 
and  where  the  vendor  has  positively  refused  to  comply  with 
the  purchaser's  valid  requisition,  the  latter  may,  after 
allowing  the  vendor  a  short  time  for  considering  whether  he 
will  persist  in  his  refusal,  or  perhaps,  even  without  giving 
any  further  notice,  rescind  the  contract  (y);  and  the  same 
principles  would,  it  is  conceived,  apply  to  notices  by  a 
vendor.  If  the  vendor  himself  fails  to  fulfil  the  conditions 
as  to  time,  he  cannot  hold  the  purchaser  to  them  (z}. 

(p)  Pegg  v.  Wisden,  (1852)  16  B.  239;  King  v.  Wilson,  (1843)  6  B. 
124;  Well*  v.  Maxwell,  (1863)  32  B.  408;  McMurray  v.  Spicer,  (1868) 
5  Eq.  527;  Parkin  v.  Thorold,  (1852)  ,16  B.  59;  Nott  v.  Eiccard, 
(1856)  22  B.  307;  Crawford  v.  Toogood,  (1879)  13  Ch.  D.  153;  Green 
v.  Sevin,  (1879)  13  Ch.  D.  589. 

(?)  Southcomb  v.  Bp.  of  Exeter,  (1847)  6  Ha.  213;  16  L.  J.  Ch. 
378;  Benton  v.  Lamb,  (1846)  9  B.  502;  15  L.  J.  Ch.  218;  McBryde  v. 
Weekes,  (1856)  22  B.  533;  Smith  v.  Batsford,  (1897)  76  L.  T.  179; 
Stickney  v.  Keeble,  1915,  A.  C.  386,  418. 

(r)  Halkett  v.  Earl  Dudley,  1907,  1  Ch.  590. 

(«)  Berners  v.  Fleming,  1925,  Ch.  264. 

(0  Sag.  14th  ed.  269. 

(w)  Taylor  v.  Brown,  (1839)  2  Beav.  180;  9  L.  J.  N.  S.  Ch.  14; 
Wood  v.  Machu,  (1846)  5  Ha.  158;  16  L.  J.  Ch.  21. 

(*)  See  Ouest  v.  Homfray,  (1801)  5  Ves.  818. 

(y)  Nott  v.  Riccard,  (1856)  22  Beav.  307;  25  L.  J.  Ch.  618;  King  v. 
Chamberlayn,  (1887)  W.  N.  158. 

(z)  Southby  v.  Hutt,  (1837)  2  M.  &  Cr.  207;  1  Jur.  100;  Vpperton 
v.  Nickolion,  (1871)  6  Ch.  436;  40  L.  J.  Ch.  401. 
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Where  time  is  not  of  the  essence  of  the  contract  and  the     Chap.  X. 

delect  is  one  merely  of  conveyance  and  not  of  title,  the '   ' 

purchaser  must  (give  a  reasonable  time  to  remove  the  defect 
before  repudiating  the  contract  (a). 

And    time,    though    of    the    essence  of  the  contract  by  Time,  though 
•original  agreement,  or  made  imperative  by  subsequent  notice,  bcfenlarged^ 
may  be  enlarged  or  waived,  by  subsequent  agreement,  or  by  or  waived : 
•conduct  of  the  parties  amounting  to  waiver  (&).     Thus,  if  by  proceeding 
a  purchaser  proceed  in  the  purchase  after  the  expiration 
of  the  time  fixed  by  the  contract  (c),  or  limited    by    his 
notice  (d],  it  amounts  to  waiver  (e);   and    the    same    rule 
holds  good  as  regards  a  vendor  (/).     But  the  mere  enlarge- 
ment of  time  by  the  vendor  does  not  amount  to  a  waiver  (g~) . 

Where  a  purchaser  made  no  demand  for  the  possession  «r  by  neglect 
of  the  purchased  premises  until  a  quarter  before  twelve  at  possession, 
night  on  the  day  fixed  for  completion — part  of  the  property 
consisting  of  cottages  let  to  weekly  tenants — this  was  held 
.to  be  a  waiver  of  the  condition  as  to  time  (/&) . 

A  ./conditional  written,  waiver  by  a  purchaser  of  his  previous  Conditional 
notice  of  abandonment,  will  be  construed  strictly  against  the 
vendor  i. 


A  condition  providing  for  delivery  of  the  abstract  at  a  Time  for 

delivery  -*' 
abstract, 
waived. 


•certain  time  does  not,  in  the  absence  of    special    circum-  abstTact.how 


(a)  Eatten  v.  Russell,  (1888)  38  Ch.  D.  334;  57  L.  J.  Ch.  425. 

(6)  Cutts  v.  Thodey,  (1842)  13  Si.  206;  6  Jur.  1027;  Nokes  v.  Lord 
Kilmorey,  (1847)  1  De  G.  &  S.  444;  Dyas  v.  JRooney,  (1890)  25  L.  R. 
Ir.  342. 

(c)  Boyes  v.  Liddell,  (1842)  6  Jur.  725;  1  Y.  &  C.  O.  O.  133. 

(d)  Webb  v.  Hughes,  (1870)  10  Eq.  281;  39  L.  J.  Ch.  606;  Flint  v. 
Woodin,  (1852)  9  Ha.  618;  16  Jur.  719. 

(e)  King  v.  Wilson,  (1843)  6  Beav.  124;  and  see  Ex  p.  Gardner,  (1841) 
4  Y.  &  C.  503;  10  L.  J.  N.  S.  Ex.  Eq.  46. 

(/)  Pegg  v.  Wisden,  (1852)  16  Beav.  239;  16  Jur.  1105. 

(y)  Parkin  v.  Thorold,  (1851)  2  Si.  N.  S.  1;  (1852)  16  Beav.  59; 
Sug.  14th  ed.  270;  Barclay  v.  Messenger,  (1874)  43  L.  J.  Ch.  449;  30 
L.  T.  351. 

(/O  Palmer  v.  Temple,  (1839)  9  A.  &  E.  508;  5  L.  J.  N.  S.  Q.  B. 
179;  Carpenter  v.  Blandford,  (1628)  8  B.  &  C.  575;  4  M.  &  R.  93. 

(t)  See  Stewart  v.  Smith,  (1824)  6  Ha.  222,  n. 

28(2) 
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MATTERS  BETWEEN  DELIVERY  OF 


Chap. X. 
Sect.  1. 


Time  waived 
by  not 
objecting  to 
certain  or 
highly 
probable 
delay  in 
completion. 


stances  (k),  make  that  time  of  the  essence  of  the  contract: 
but  where  a  purchaser  has,  by  pressing  the  vendor  to  comply 
with  the  condition,  or  by,  requiring  him  to  deliver  an  abstract 
within  a  reasonable  time,  made  the  time  for  delivery  of  the 
essence  of  the  contract,  he  will  by  a  subsequent  acceptance 
of  such  abstract  waive  his  right  to  rescind  (Z).  The  same 
principles  would,  no  doubt,  apply  to  the  production  of 
evidence,  &c.:  and  it  is  conceived  that  a  waiver  of  time 
as  respects  matters  (such  as  the  delivery  of  the  abstract,  &c.,) 
which  must  precede  completion,  would,  in  general,  amount 
to  a  waiver  of  the  time  (if  any)  fixed  for  completion. 

So,  ,a  vendor  who  receives  and  entertains  the  purchaser's 
requisitions  delivered  after  the  time  specified,  waives  his 
right  (unless  expressly  reserved)  to  insist  on  the  conditions 
as  to  time  (rn);  and,  as  a  general  rule,  either  party  relying 
on  time  being  essential  as  a  defence  to  an  action  for  specific 
performance,  should  take  the  point  promptly  (n). 

A.  stipulation  that  time  shall  be  of  the  essence  of  the 
contract,  is  waived  by  a  purchaser  who  receives,  and  retains 
without  objection,  an  abstract  upon  the  face  of  which  it 
appears  that  a  title  cannot  be  made  within  the  time  fixed  for 
completion  (o) ;  or  who,  without  an  objection  on  that  specific 
ground,  .proceeds  with  the  purchase  under  a  knowledge  that 
there  is  no  reasonable  probability  of  the  title  being  perfected 
in  time  for  completion;  as  when  it  depends  upon  the  result 
of  a  hostile  action  (p). 

When  the  time  for  completion  has  expired,  or  when  it 
has  become  certain  that  the  title  cannot  be  perfected  in  time, 
the  purchaser  should  give  notice  in  writing  that  unless  the 

(*)  Roberts  v.  Berry,  (1853)  3  De  G.  M.  &  G.  284;  22  L.  J.  Ch.  398. 

(0  See  Seton  v.  Slade,  2  Wh.  &  T.  L.  C.  9th  ed.   425,  and  notes. 

(m)  Cutts  v.  Thodey,  (1842)  13  Si.  206;  6  Jur.  1027;  Oakden  v. 
Pike,  (1865)  11  Jur.  N.  S.  666;  34  L.  J.  Ch.  620. 

(n)  Monro  v.  Taylor,  (1852)  3  M.  &  G.  713;  21  L.  J.  Ch.  525. 

(o)  See  Hipwell  v.  Knight,  (1835)  1  Y.  &  C.  401,  419;  4  L.  J.  N.  S. 
Ex.  Eq.  52. 

(p)  Pinoke  v.  Curteis,  (1793)  4  Br.  C.  C.  at  p.  332;  Wood  v.  Bernel, 
(1812)  19  Vea.  220;  and  aee  Williams  v.  Glenton,  (1866)  1  Ch.  200;  14 
W.  R.  294. 
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contract  is  completed  by  a  day  named  (which  must  be  reason-      Chap.  X. 
able  according  to  the  circumstances)  the  contract  will  as  from       8ect'  *' 
that  date  be  treated  as  rescinded.     All    subsequent  com- 
munications (if   any)  should   be  made   expressly   without 
prejudice  to  the  notice  of  rescission. 

In    the    case   of    contracts    entered    into    before    the  "Month" 
1st  January,  1926,  the  term  month  means  primd  facie  a  /^iTa*"' 
lunar  month  (q],  although  in  Acts  of  Parliament  after  1850  calendar 

,  month  in 

the  term  month  means  a  calendar  month,  unless  a  contrary  instruments 
intention  is  expressed  (r).     The  L.  P.   Act,  1925,  s.  61,  ^"1925 
provides  that  in  all  deeds,  contracts,  wills,  orders  and  other 
instruments  executed,  made,  or  coming  into  operation  after 
the    commencement   of   that   Act,  the  term  .month  means 
calendar  month  unless  the  context  otherwise  requires. 

In  the  computation  of  time  the  day  from  or  after  which  Computation 
the  period  is  to  commence  is  in  general  excluded  from  such 
period  (s) ;  for  instance,  the  day  of  the  date  for  delivery  of 
requisitions  of  title  is  excluded  from  the  number  of  days 
limited  for  their  delivery  (<);  and  the  Law  does  not  take 
notice  of  a  fraction  of  a  day  (u). 


(2)  Objections  to  title ; — negotiations  upon  and  waiver        Section  2. 
of ; — when  possession  taken  amounts  to  waiver. 


A  solicitor  purchasing  from  his  client  cannot  insist  upon  Solicitor 

,  .  ,         .  ,         1-11  1-1  purchasing 

any  objections  to  the  title  which  he  —  or  his  then  partner  —  cannot  object 


considered  unimportant  when  acting  for  the  client  upon  his  ^  ^tle  wj^c 
original  purchase  (x).     The  rule  would  also  seem  applicable  lor  his  client. 

(?)  Sag.  14th  ed.  257;  Morrell  v.  Studd,  1913,  2  Ch.  648;  Helsham 
Jones  v.  Hennen  $  Co.,  (1914)  84  L».  J.  Ch.  569;  Phipps  §  Co.  v.  Rogers, 
1925,  1  K.  B.  14. 

(r)  Interpretation  Act,  1889,  s.  3. 

(«)  Re  North,  1895,  2  Q.  B.  264;  64  L.  J.  Q.  B.  694;  Goldsmiths'  Co. 
v.  West  Met.  R.  Co.,  1904,  1  K.  B.  1;  72  L,.  J.  K.  B.  931;  and  see 
Radcliffe  \.  Bartholomew,  1892,  1  Q.  B.  161;  61  L.  J.  M.  C.  63;  and 
Ann.  Pr.,  R.  S.  C.,  Ord.  LXIV.  rr.  1—6  and  12. 

(0  Blackburn  v.  Smith,  (1848)  2  Ex.  at  p.  789. 

(K)  Weston  v.  Fidler,  (1903)  88  L.  T.  769. 

(x)  Beevor  v.  Simpson,  (1829)  Taml.  69. 
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Chap.  X.      to    counsel;    but    it    would  not,  it  is  conceived,  preclude 

'          objections  founded  upon  alterations  made  in  the  law  in  the 

interval  between  the  purchase  and  resale. 

Danger  of  Objections  clearly  frivolous,  made  and  persisted  in,  will 

objections  and  indispose,  even  if  they  do  not  prevent  (?/),  the  Court  from 
requisitions,     enforcing  a  contract  at  the  suit  of  the  purchaser,  or  if  the 
decree  is  made  the  plaintiff  may  be  deprived  of  costs  (2). 

Where  vendor       In  this  connection  the  cases  in  note  (a)  render  it  necessary 

need  not  give  .  ..          .       »  .... 

notice  of  his     to  exercise  great  caution  in  framing  requisitions,  in  cases 

intention  to      where  the  condition  enabling  the  vendor  to  rescind  does  not 
rescind. 

expressly  provide  for  notice  being  given  to  the  purchaser  of 
intended  rescission  if  the  requisition  is  persisted  in. 


Danger  of 
withholding 
objections, 
&c., — 
whether  it 
amounts  to 
waiver. 


Costs. 


And,  on  the  other  hand,  a  purchaser  should  be  careful  not 
to  hold  back  important  objections  or  requisitions:  if  he  does 
so,  the  question  may  arise  whether  he  has  not  impliedly 
waived  them  (6);  and  where  a  purchaser  puts  a  vendor  to' 
expense  in  complying  with  requisitions,  and  then  takes  and 
insists  on  a  fatal  objection,  which  he  originally  had  the- 
means  of  discovering,  it  seems  that  if  an  action  were  brought 
by  the  vendor  for  specific  performance  and  dismissed,  the 
Court  would  not  dismiss  it  with  costs,  and  would  even  allow 
to  the  vendor,  by  way  of  set-off,  the  expenses  so  incurred 
by  him  (c);  though  it  seems  he  could  not  otherwise  recover 
them  (d}. 


(y)  Sag.  14th  ed.  352. 

(z)  Newall  v.  Smith,  (1820)  1  J.  &  W.  263. 

(a)  Be  Dames  and  Wood,  (1885)  29  Ch.  D.  626;  54  L.  J.  Ch.  771; 
Glenton  to  Haden,  (1886)  53  L.  T.  434;  Re  Star-Bowkett  and  Sibun, 
(1889)  42  Ch.  D.  375;  58  L.  J.  Ch.  651;  Merrett  v.  Schuster,  1920, 
2  Ch.  240.  Cf.  Quinion  \.  Home,  1906,  1  Ch.  596. 

(6)  See  remarks  on  Magennis  v.  Fallen,  (1828)  in  Sag.  14th  ed.  347; 
and  Stanton  v.  Tattersall,  (1853)  1  S.  &  G.  529;  17  Jur.  967;  Alexander 
v.  Crosby,  (1844)  1  J.  &  L.  666;  7  Ir.  Eq.  R.  445.  Where  a  purchaser 
made  frivolous  objections  in  an  action  for  specific  performance  by  the 
vendor,  the  purchaser  was  held  entitled  in  his  answer  to  the  bill  to  raise 
an  entirely  new  objection;  Gray  v.  Fowler,  (1873)  L.  R.  8  Ex.  249; 
42  L.  J.  Ex.  161. 

(c)  See  and  consider  Deverell  v.  Lord  Bolton,  (1812)  18  Ves.  505,  514, 
515;  Corbett  v.  Commrs.  of  Works,  (1868)  16  W.  R.  889;  18  L.  T.  548. 

(<f)  See  Sug.  14th  ed.  363. 
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Though    it    is  not  necessary  that  a  purchaser's  original      Chap.  X. 
requisitions  should  go  beyond  matters  arising  out  of  the  title 


as  abstracted,  it  is  always  desirable,  in  the  first  instance,  to  Re<luinn£ 

.  .  .  *.  .  concurrence 

make  any  requisition  of  importance  as  to  the  special  form  of  of  other 

conveyance  or  concurrence  of  parties  other  than  the  vendor.  par 
If  the  purchaser  insists  on  a  requisition  as  to  matter  of 
conveyance  which  the  vendor  refuses  to  comply  with,  and 
the  purchaser,  after  giving  the  vendor  notice  to  remedy  the 
defect  within  a  reasonable  time,  rescinds  the  contract,  the 
Court  cannot,  if  the  requisition  is  well  founded,  enforce 
specific  performance  at  the  suit  of  the  vendor  (e) . 

A  requisition  that  the  vendor  shall  at  his  own  expense  Requisition 
obtain  a  judicial  construction  of  an  ambiguous  will,  on  which  construction 
his  title  is  founded,  is  admissible;   and  if  the  construction  is  of  will, 
against    the   vendor    he  will  have  to  pay  the  costs.  (/) ;   if 
against  the  purchaser,  the  purchaser  will,  it  seems,  as  a  rule 
have  to  jpay  the  costs  (g}. 

-*      ,'  .-     ;  '"      -      ••'-.* 

A  purchaser  may  not  usually  make  any  requisition  as 
to  any  document  dated  or  made  before  the  date  for  the 
commencement  of  the  title  (/&) . 

The  purchaser's  primd  facie  right  to  a  marketable  title  Purchaser's 
may  be  negatived,  not  only  by  express  stipulation,  but  also  ^££1 t™" 
by  a  clear  notice  of  the  state  of  the  title  given  to  him  before  S°°d  title- 
entering    into   the   agreement  (i).     Where    a   purchaser  is 
aware  when  he  enters  into  the  contract  of  the  existence  of 
defects  in  the  title  which  are  beyond  the  vendor's  power 
to  remove,  he  cannot  be  presumed  to  have  bargained  for  a 
good  title  (fc) .     If,  however,  the  contract  expressly  provides 
that  a  good  title  shall  be  shown,  the  vendor  cannot  avoid  his 

(e)  Denny  v.  Hancock,  (1870)  6  Ch.  1,  13;  23  L.  T.  686. 

(/)  Re  Hill  and  Chapman,  (1885)  54  L.  J.  Ch.  595;  52  L.  T.  290; 
Hatten  v.  Russell,  (1888)  38  Ch.  D.  334;  57  L.  J.  Ch.  425. 

(0)  See  Re  Guyton  and  Rosenberg,  1901,  2  Ch.  591;  70  L.  J.  Ch.  751; 
and  note  in  Farrer  on  Conditions  of  Sale,  2nd  ed.  p.  274. 

(A)  L.  P.  Act,  1925,  s.  45  (1)  (b)  and  (11),  proviso. 

(t)  Offilvie  v.  Foljambe,  (1817)  3  Mer.  at  p.  64;  Ellis  v.  Rogers, 
(1885)  29  Ch.  D.  661,  671. 

(&)  Alderdale  Estate  Co.  v.  McGrory,  1918,  A.  C.  503. 
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Chap.  X. 

Sect.  2. 


May  be 
waived. 


Effect  of 
acceptance  of 
title  subject 
to  specified 
requisition. 


Acceptance 
of  title  as 
abstracted 
not  a  waiver 
of  the  right 
to  have  it 
yerified. 


obligation  by  showing  that  the  purchaser  was  aware  at  the 
date  of  the  contract  of  incurable  defects  in  the  title  (Z). 

A  purchaser  may,  after  the  contract,  expressly  or  im- 
pliedly  waive,  wholly  or  in  part,  his  right  (whether  absolute 
or  qualified)  to  a  marketable  title,  or  to  the  usual  evidences 
thereof  (ni}.  Where  a  purchaser,  having  taken  several 
objections,  expresses  himself  willing  to  accept  the  title  upon 
a  specified  objection  being  removed,  this  waiver  of  the  other 
objections-  is  merely  conditional  upon  the  removal  of  the 
specified  objection;  so  that,  if  such  objection  is  not  removed 
and  an  action  is  commenced  against  him  for  specific  per- 
formance, he  is  entitled  to  a  general  reference  as  to  title  (n) ; 
and  though  the  objection  taken  by  the  purchaser  may  not 
be  his  true  reason  for  refusing  to  complete  the  purchase, 
the  Court  will  not  pry  into  his  motives,  but  will  simply 
decide  whether  the  objection  is  tenable  or  not  (0).  Accept- 
ance of  the  title,  as  abstracted,  is  no  waiver  of  the  purchaser's 
right  to  have  the  abstract  verified  (p) :  nor  will  the  Court 
imply  a  waiver  of  any  objection  not  clearly  raised  by  the 
contents  of  the  abstract  (q) :  nor  does  a  purchaser,  by 
waiving  his  right  to  an  abstract,  necessarily  waive  objections 
to  the  title  otherwise  known  to  him  (r) ;  nor  does  acceptance 
of  the  title  bind  the  purchaser,  where  the  vendor  conceals 
some  material  fact  (s) .  Where  a  purchaser  of  a  freehold 
and  copyhold  estate  accepted  the  title,  subject  to  the  pro- 

(Z)  Re  Gloag  and  Miller's  Contract,  (1883)  23  Ch.  D.  320,  327;  and  see 
observations  of  Homer.  L.  J.,  on  Re  Hignett  and  Bird's  Contract,  1903, 

1  Ch.  287,  in  his  judgment  in  Re  Allen  and  Driscoll's  Contract,  1904, 

2  Ch.  p.  231. 

(m)  See  Gloag  and  Miller's  Contract,  (1883)  23  Ch.  D.  320,  329. 

(»)  Lesturgeon  v.  Martin,  (1834)  3  M.  &  K.  255;  Sweet  v.  Meredith, 
(1862)  8  JUT.  N.  S.  637;  3  Gif.  610. 

(o)  Denny  v.  Hancock,  (1870)  6  Ch.  1,  10;  23  L.  T.  686. 

00  Southby  v.  Hutt,  (1837)  2  M.  &  O.  at  p.  217;  1  Jur.  100. 

(?)  BlacJdow  v.  Law,  (1842)  2  Ha.  at  p.  47;  6  Jur.  1121;  A.-G.  v. 
Sitwett,  (1835)  1  Y.  &  C.  at  p.  570;  5  L.  J.  N.  S.  Ex.  Eq.  86;  Bentley 
v.  Craven,  (1853)  17  Beav.  204;  21  L.  T.  (0.  S.)  215;  Turquand  v. 
Rhodes,  (1868)  37  L.  J.  Ch.  830;  18  L.  T.  844. 

(r)  Sidebotham  v.  Barrington,  (1839)  3  Jur.  947. 

(«)  Bousfield  v.  Hodges,  (1863)  33  Beav.  90;  Re  Haedicke  and  Lipski, 
1901,  2  Ch.  666;  70  L.  J.  Ch.  811;  and  see  Allen  v.  Smith,  1924,  2  Ch. 
308. 
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duction  of  "  a  declaration  of  identity  of  lands  mentioned      Chap.  X. 
in  the  deeds  to  those  now  sold,"  this  was  held  to  be  a  waiver       oeot  2. 
of  his  original  right  to  have  the  tenure  of  a  particular  part 
distinguished  (£);  and  where  a  purchaser,  in  his  answer  to 
an  action  for  specific  performance,  admitted  his  belief  that 
at  the  date  of  the  contract  the  vendor  had  a  title,  this  was 
treated  as  an  admission  of  the  fact,  which  he  could  not 
afterwards  question  (w). 

Where  a  purchaser  who  had  been  let  into  possession  —  From 
which,  as  it  was  according  to  the  contract,  does  not  appear  aPol°sie8  for 

'  rr          non-payment. 

material  —  and  who  had  retained  the  abstract    for   a    con- 

siderable period  without  objection,  and  had  altered  and  let 

the  premises,  wrote  a  letter  apologising  for  the  non-payment 

of   the  purchase-money,    this   was    held    to  amount  to  an 

admission  that  the  title  was  approved  (#)  :  and  the  same  From  pay- 

decision  was  come  to,  where  a  purchaser  took  possession  ™e^inf°^thd 

under    the   contract,  paid  part  and  gave  security  for  the  property. 

residue  of  the  purchase-money,  and  mortgaged  her  interest 

under  the  contract  (y]  .     So  where  a  purchaser  had  been  in  From  reten- 

possession,    and   had  retained  the  abstract  for  five  months 

without  making  any  requisition  as  to  title,  and  then,  while  without 

under  notice  by  the  vendor  to  complete  within  fourteen  days, 

merely  required  the  production  of  the  deeds,  he  was,  under 

the  special  circumstances,  held  to  have  thereby  accepted  the 

title  as  abstracted  (z)  . 

The  preparation  of  the  conveyance  cannot,  in  general,  be  Approval  of 
relied  on  as  evidence  of  waiver  (a]  :  where,  however,  in  the  conveyance,0 


case  of  a  lease,  the  lessee,  without  previously  requiring  a 
title  to  be  shown,  approved  of  a  draft  lease  furnished  by  the 
lessor,  and  took  possession  under  the  contract,  he  was  held 

(0  Dawson  v.  Brinckman,  (1850)  3  M.  &  G.  53. 

(w)  Phipps  v.  Child,  (1857)  3  Dr.  709. 

(x)  Margravine  of  Anspach  v.  Noel,  (1816)  1  Mad.  310.  Cf.  Cooch 
v.  Walden,  (1877)  46  L.  J.  Ch.  639. 

(y)  Haydon  v.  Bell,  (1838)  1  Beav.  337;  2  Jur.  1008. 

(z)  Pegg  \.  Wisden,  (1852)  16  Beav.  239;  16  Jur.  1105.  See  sup. 
p.  435. 

(a)  See  Sug.  14th  ed.  345;  Burroughs  v.  Oakley,  (1819)  3  Sw.  159; 
(1815)  1  Her.  52;  Harwood  v.  Bland,  (1842)  Fl.  &  K.  540. 
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Chap.  X. 
Scot.  2. 


Conditional 
waiver. 


Attempt  to 
resell. 


Possession 


to  have  waived  all  objections  to  the  title  (6) ;  but  this  is 
not  so  where  there  has  been  a  common  mistake  (c).  Where 
a  purchaser  of  a  leasehold  house,  after  transmission  to  him  of 
the  original  lease,  prepared  a  draft  assignment,  and  made 
various  objections  as  to  repairs  and  other  matters,  but  did 
not  require  the  production  of  the  lessor's  title,  the  Court 
considered  that  he  had  waived  its  production  (d).  Execu- 
tion of  the  conveyance  is  by  itself  no  waiver  of  a  claim  for 
compensation,  where  the  purchase-money  has  been  paid  into 
Court  (e). 

Where  the  purchaser  prepares  and  tenders  the  draft 
conveyance,  this  cannot,  as  a  general  rule,  amount  to  waiver 
of  objections  on  the  title,  except  conditionally  upon  the 
vendor's  acceding  to  the  proposed  form  of  conveyance  (/) . 

The  fact  of  an  intended  lessee  having  advertised  the  pro- 
perty for  sale,  though  not  considered  conclusive,  has  been 
relied  on,  as  one  among  other  evidences  of  his  having  waived 
the  production  of  the  lessor's  title  (g}\  but,  in  general,  no 
great  importance  as  regards  waiver  can  be  fairly  attached  to 
the  mere  circumstance  of  the  purchaser  having  attempted  to 
resell  the  property;  except  that  the  actual  or  attempted 
resale  of  merely  a  portion  of  the  estate,  may,  as  between  the 
original  vendor  and  purchaser,  show  that  the  latter  did  not 
consider  such  portion  material  in  determining  whether  there 
has  been  waiver  of  objections  to  the  title  (h}. 

Possession  of  the  property  by  the  purchaser  is  the  fact 
most  frequently  relied  on  as  furnishing  evidence  of  waiveu 
of  objections  to  the  title  (i] :  its  importance,  however, 

(6)  Warren  v.  Richardson,  (1830)  You.  1;  and  see  Simpson  v.  Sadd, 
(1854)  4  D.  M.  &  G.  665;  24  L.  J.  Ch.  562. 

(0)  Jones  v.  Clifford,  (1876)  3  Ch.  D.  779;  45  I..  J.  Ch.  809. 

(d)  Clive  v.  Beaumont,  (1848)  1  De  G.  &  S.  397;  Smith  v.  Capron, 
(1849)  7  Ha.  at  p.  191;  19  L.  J.  Ch.  322. 

(«)  Perriam  v.  P.,  (1884)  32  W.  R.  369;  49  L.  T.  710. 

(/)  Lukey  v.  Higgs,  (1855)  1  Jur.  N.  S.  200;  3  Eq.  R.  510. 

(a)  Simpson  v.  Sadd,  (1854)  4  D.  M.  &.  G.  665 ;  24  L.  J.  Ch.  562. 

(A)  See  Knatchbvll  v.  Grveber,  (1815)  1  Mad.  at  p.  170;  (1817)  3 
Mer.  124;  Jones  v.  Clifford,  (1876),  3  Ch.  D.  779;  45  L.  J.  Ch.  809. 

(1)  Fludyer  v.  Cocker,   (1805)  12  Vea.  25,  27;    Fleetwood  v.   Green, 
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depends  upon  circumstances.     Where  the  possession  is  taken      Chap.  X. 
after  the  delivery  of  the  abstract,  and  not  in  pursuance  ofi 


any  special  provision  of  the  contract,  it  is  primd  facie  a  taken  after 
waiver  of  all  objections  appearing  on  the  abstract;  and  it  abstract, 
lies  on  the  purchaser  to  rebut  this  presumption  (fc). 

The    strongest   case  against  the  purchaser  is,  where  he  Forcible 
forcibly,  or  without  the  consent  of  the  vendor,  and  without  p 
being  authorised  by  the  contract  so  to  do,  takes  possession: 
forcibly    taking   possession    was    held  in  an  early  case  to 
amount  to  a  waiver  of  an  objection  for  want  of  title  to  an 
important    part    of    the    estate  (I),  though   compensation 
appears  to  have  been  allowed. 

Possession,  however,  if  taken  in  accordance  with  the  clear  Possession 
intention  of  the  parties,  as  evidenced  by  the  terms  or  subject-  contract1  or 
matter    of    the   contract  (m),    or  with  the  consent  of  the  with  vendor's 
vendor  (n},  is-  not  in  itself,  as  a  general  rule,  any  waiver  of 
the  purchaser's  right  to  a  good  title,  or  of  any  pending 
negotiations  upon  the  title.     Where,  however,  the  purchaser 
was,  upon  his  own  application,  let  into  possession,  this  was 
held  to  be  a  waiver  of  an  objection  (viz.,  a  right  of  sporting 
over  the  property)  which  appeared  upon  the  face  of  the 
abstract  delivered  three  months  previously,  but  which  had 
not  been  made  the  subject  of  remark  by  the  purchaser  or  his 
solicitor  (o).     But  the  taking  of  possession  does  not  pre- 
clude the  purchaser  from  objecting  to  the  title  upon  grounds 
which  subsequently  come  to  his  knowledge  aliunde  (p) .     So, 

(1809)  15  Ves.  594;  Sinks  v.  Lord  RoJceby,  (1819)  2  Sw.  222,  226; 
(1817)  2  Mad.  227;  Haydon  v.  Bell,  (1838)  1  Beav.  337;  2  Jur.  1008; 
Setter  v.  Simonds,  (1859)  5  Jur.  N.  S.  997;  34  L.  T.  (O.  S.)  43. 

(A)  Sown  v.  Stenson,  (1857)  24  Beav.  631 ;  Gloag  and  Miller's  Con- 
tract, (1883)  23  Ch.  D.  320;  52  L.  J.  Ch.  654. 

(0  Calcraft  v.  Roebuck,  (1790)  1  Ves.  221. 

(m)  Dixon  v.  Astley,  (1816)  1  Mer.  134;  Stevens  v.  Gappy,  (1828) 
3  Rus.  171;  6  L.  J.  Ch.  164;  Bolton  v.  London  School  Board,  (1878) 
7  Ch.  D.  766;  47  L.  J.  Ch.  461. 

(n)  Vancouver  v.  Bliss,  (1805)  11  Ves.  458,  464;  Burroughs  v.  Oakley, 
(1819)  3  Sw.  159;  (1815)  1  Mer.  52;  Simpson  v.  Sadd,  (1854)  4 
D.  M.  &  G.  665;  24  L.  J.  Ch.  562. 

(o)  Burnett  v.  Brown,  (1820)  1  J.  &  W.  168. 

(p)  Sown  v.  Stenson,  (1858)  24  Beav.  631. 
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Chap.  X. 
Sect.  2. 


Long 

retention  of 
possession. 


What 
amounts  to 

possession. 


Undertaking 


also,  there  will  be  no  waiver,  where  there  has  been  a  serious 
misdescription  of  the  property,  not  discovered  until  after 
possession  was  taken  (q).  Where  a  purchaser  agrees  to 
give  a  vendor  time  to  remedy  a  misrepresentation  which  the 
vendor  within  that  time  fails  to  do,  the  purchaser  does  not 
thereby  lose  his  right  to  rescind  on  the  ground  of  such 
misrepresentation  (r). 

Where  purchasers  retained  possession  for  two  years, 
without  requiring  an  abstract,  which,  according  to  the 
agreement,  was  to  be  paid  for  by  themselves,  if  required, 
this  was  held  to  be  a  waiver  of  their  right  to  investigate  the 
title  (s).  And  where  a  purchaser  has  taken  possession  of 
and  enjoyed  the  subject-matter  of  the  contract,  the  Court 
will,  as  against  him,  make  every  presumption  in  favour  of 
the  validity  of  the  contract  (£). 

The  grant  of  a  lease  by  the  purchaser  to  a  tenant  in 
possession  is  equivalent  to  taking  possession  (w) :  so  is 
acceptance  of  the  keys  of  a  house  (#). 

In  Peart  v.  Bushell  (y},  Hart,  V.-C.,  refused  to  enforce, 
under  the  Court's-  summary  jurisdiction,  a  personal  under- 
taking by  the  vendor's  solicitor  to  do  certain  acts  for  per- 
fecting the  title.  But  this  case  was  disapproved  of  by 
Hamilton,  J.,  in  United  Mining,  dc.  Corp.  v.  Becker  (z). 

(?)  Turquand  v.  Rhodes,  (186&)  37  L.  J.  Ch.  830;  IS  L.  T.  844. 

(r)  Tibbattt  v.  Boulter,  (1895)  73  L.  T.  534. 

(«)  Sibbald  v.  Lowrie,  (1854)  18  Jar.  141;  23  L.  J.  Ch.  593;  Walli* 
v.  Woodyear,  (1856)  2  Jar.  N.  S.  179. 

(0  Port  of  London  Assurance  case,  (1854)  5  D.  M.  &  G.  465;  2  Eq.  R. 
260. 

(«)  Ex  p.  Sidebotham,  (1834)  1  M.  &  A.  655;  3  L.  J.  N.  S.  Bkcy. 
122. 

(*)  Guest  v.  Homfray,  (1801)  5  Ves.  at  p.  823. 

(y)  (1827)  2  Si.  38. 

(z)  1910,  2  K.  B.  296,  306.  On  appeal,  1911,  1  K.  B.  840,  the  case 
was  disposed  of  without  any  decision  being  given  upon  the  questions  of 
law  and  practice  dealt  with  in  the  judgment  of  the  Court  below. 
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(3)  General  rights  and  liabilities  of  a  purchaser  Chap.  X. 

.  .  Sect.  3. 

w  possession.  


Where  the  purchaser  is  already  in  possession  as  tenant  at  Tenancy  of 

will  the  purchase  contract  puts  an  end  to  the  tenancy  (a)  whether"' 

from  the  time  at  which  possession  is  agreed  to  be  given  to  determined 

the  purchaser.     But  a  lease  from  year  to  year  or  for  a  lonlger  from  year  to' 

term  is  not  aifected  by  a  contract  which  depends  upon  a  good  year  or  for  & 
title  being  deduced  (&);    though   Equity   will   restrain  the 
landlord     from     enforcing     payment     of     rent     pending 
completion  (c). 

A  purchaser  who  is  authorised  to  enter  into  possession  of  Purchaser 

the  estate,  may,  to  some  extent,  act  as  owner  without  thereby  enter  into 

accepting  the  title.     He  may  take  a  fall  of  underwood  in  possession 

*  .  and  acting  aa 

due  course  (d}  :  and,  in  the  case  off  a  timber  estate,  a  fall  owner  does 


of    timber   would    not  necessarily,  it  is  conceived,  be  an 

acceptance  of  the  title,  though  it  might  be  restrained  at 

the  suit  of  the  vendor  upon  the  ground  of  its  diminishing 

his  security  for  the  purchase-money:   nor,  it  seems,  would 

any  act  of  management  of  the  estate  in  a  due  course  iof 

husbandry,  or  in  a  fair  exercise  of  the  supposed  right  of 

ownership  (e).      Thus,    upon    a   purchase  of     four     acres,  As  by  altering* 

stubbing  up  an  osier  bed  of  nine  perches,  levelling  the  land, 

and  filling,  up  a  pond  was  held  not  to  amount  to  a  waiver  of 

title  (/). 

The  statement  of  Lord  St.  Leonards  (V)  that  "acts  of  Whether  uni- 

.  versally  so. 

ownership  after  an  authorised  possession  are  of  no  import- 

ance," is,too''wide  to  be  supported  by  reported  cases  or  upon 

(a)  Daniels  \.  Davison,  (1809)  16  Ves.  252,  253;   Sag.  14th  ed.  178. 

(6)  Doe  v.  Stanion,  (1836)  1  M.  &  W.  695,  701  ;  5  L.  J.  N.  S.  Ex. 
253;  Tarte  v.  Darby,  (1846)  15  M.  &  W.  601;  15  L.  J.  Ex.  236;  Sug. 
14th  ed.  178. 

(c)  Daniels  v.  Davison,  (1809)  16  Ves.  253. 

(d)  Burroughs  v.  Oakley,  (1819)  3  Sw.  170;  (184.5)  1  Mer.  52. 

(e)  Small  v.  Attwood,  (1832)  You.  at  p.  506. 

(/)  Osborne  v.  Harvey,  (1841)  1  Y.  &  O.  C.  C.  116;  12  L.  J.  N.  S. 
Ch.  66;  and  sec  Turquand  v.  Rhodes,  (1868)  37  L.  J.  Ch.  830.  Qucere 
whether  the  result  would  have  been  the  same  had  the  purchaser  known 
of  the  defect,  and  that  it  was  irremediable. 

(0)  Sug.  14th  ed.  344. 
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MATTERS  BETWEEN  DELIVERY  OF 


Chap.  X. 
Sect.  3. 


"Whether  so 
after  dis- 
covery of 
defect  in  title. 


principle  (A).  If  the  purchaser  of  a  residential  property, 
let  into  possession  pending  the  investigation  of  title,  were 
to  fell  the  ornamental  timber,  or  otherwise  destroy  or 
permanently  injure  any  feature  of  the  estate,  which 
conferred  upon  it  an  adventitious-  value,  it  cannot  be 
supposed  the  Courts  would  allow  him  to  avoid  his  bargain 
upon  the  ground  of  the  title  being  not  strictly  marketable. 

A  distinction  must  be  made  between  acts  of  ownership 
previously  to,  and  those  exercised  after,  the  discovery  of 
a  serious  .objection  to  the  title  (i) ;  for  acts  which  materially 
affect  the  property  are  justifiable  only  under  the  purchaser's 
belief  that  he  is  in  fact  the  owner.  And  it  is  conceived 
that  a  purchaser  in  possession  may  so  act  as  to  preclude 
himself  from  ultimately  rejecting  the  title,  without  neces- 
sarily waiving  his  right  to  have  the  title  perfected  to  the 
beet  of  the  vendor's  ability;  and  also  that  a  distinction 
must  generally  be  made  between  acts  affecting  residential 
or  building  property  and  acts  affecting  mere  agricultural 
land. 


Retention  of         Where  a  purchaser,  who  had  been  long  in  possession  of 
{^l^wii  to  the  property,  and  had  taken  frivolous  objections  to  the  title, 
discuss  the       refused  to  receive  any  further  explanations,  and  yet  retained 
possession,  he  was  held  to  have  accepted  the  title  (fc). 

Waiver  of  An  act  .which  amounts  to  a  waiver  of  the  purchaser's 

objections  but      .    ,  .  ,    _       .  .  .        .  ., 

not  of  com-      right  to  reject  a  defective  title,  is  not  necessarily  a  waiver 
pensation.        of  njs  rignt  fa  compensation  for  the  defect  (I). 


Modification 
of  waiver. 


So,  acts  by  a  purchaser  in  possession,  which  might  other- 
wise have  been  considered  as  a  waiver  of  objections  to  the 


(A)  Donovan  v.  Fricker,  (1821)  Jac.  165;  Wallis  v.  Woodyear,  (1856) 

2  Jnr.  N.  S.  179. 

(t)  Dixon  v.  Astley,  (1816)  1  Mer.  at  p.  135. 

(*)  Hall  v.  Laver,  (1838)  3  Y.  &  C.  196. 

(0  Calcraft  v.  Roebuck,  (1790)  1  Ves.  221;  Hughet  v.  Jones,  (1861) 

3  D.  F.  &  J.  307,  316;  31  L.  J.  Ch.  83.     The  clerk  of  the  vendor's 
solicitor  has  no  implied  authority  to  bind  the  client  to  allow  compensa- 
tion; Burnell  v.  Brown,  (1820)  1  J.  &  W.  168. 
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title  to  a  portion  of  the  estate,  have  been  held  to  be  modified      Chap.  X. 
by  his  continuing  to  ask  for  the  title  (m). 


A  purchaser  should  decline  to  take  possession  while  the  Purchaser 
title  is  in  dispute,  except  under  a  special  agreement  (w) :  if  tuie?may  be 
he  take  possession  and  then  refuse  to  accept  the  title,  he  ejected  with- 
may  be  ejected  by  the  vendor  (o);   and  cannot  at  Law  claim  Bation  for 
any  allowance  for  improvements  or  repairs;   nor  will  Equity  exPendlture- 
afford  him  any  relief  unless  there  has  been  fraud  on  the 
part  of  the  vendor  (p) .     Upon  taking  possession,  the  pur- 
chaser becomes,  in  the  absence  of  any  special  agreement  (q), 
tenant  at  will  to  the  vendor,  though  there  is  a  stipulation 
for  payment  of  interest  until  completion  (r) ;   and  the  right 
of  the  vendor  to  recover  possession  by  ejectment  will  be 
subject   to  s.    7    of    the  Real    Property  Limitation  Act, 
1833  (s).     When  a  purchaser  in  possession  of  part  of  the 
property    desires    to    rescind    the    contract,   and    assert   & 
paramount  title  to  the  property,  he  is  not  bound  to  give  up 
possession  before  asserting  such  paramount  title  by  making 
a  formal  entry  (£). 

If  the  contract  is  rescinded  in  Equity,  even  on  the  ground  What  allow- 
of  fraud  in  the  purchaser  (M),  the  Court  will,  in  general,  for  repairs, 
direct  an  allowance  to  be  made  to  the  purchaser  for  sub-  imP«>ve- 

merits,  &c. 

stantial  improvements  and  repairs  (a?) .  This  allowance, 
however,  when  the  sale  is  set  aside  at  the  suit  of  the  pur- 
chaser, will  not  extend  to  improvements,  or  even  repairs — 
except  such  as  are  essential  to  the  preservation  of  the 

(m)  See  Knatchbull  v.  Grueber,  (1815)  1  Mad.  153,  170;  8.  C.,  (1817) 

3  Mer.  124. 

(n)  Forteblow  v.  Shirley,  (1806)  cited  2  Sw.  223. 

(o)  Doe  v.  Burton,  (1851)  16  Q.  B.  807;  15  Jur.  990. 

(p)  Sag.  14th  ed.  347;  Nicloson  v.  Wordsworth,  (1818.)  2  Sw.  365. 

(y)  Sounders  v.  Musgrave,  (1827)  6  B.  &  C.  524;  9  D.  &  R.  549. 

(r)  Doe  v.  Caperton,  (1840)  9  C.  &  P.  112;  Doe  v.  Chamberlaine, 
(1839)  5  M.  &  W.  14;  Doe  v.  Jackson,  (1823)  1  B.  &  C.  448;  Doe  v. 
Leeds  E.  Co.,  (1851)  16  Q.  B.  796;  20  L.  J.  Q.  B.  486;  [Doe  v.  Neeld, 
(1841)  3  Man.  &  G.  271. 

(s)  Doe  v.  Rock,  (1842)  4  Man.  &  G.  30;  sup.  p.  400. 

(0  Southcomb  v.  Bp.  of  Exeter,  (1847)  6  Ha.  213;  16  L.  J.  Ch.  378. 

(M)  Donovan  v.  Fricker,  (1821)  Jac.  165;  Neesom  v.  Clarkson,  (1844) 

4  Ha.  at  p.  104;  9  Jar.  82. 
(#)  Sug.  14th  ed.  254. 
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MATTERS  BETWEEN  DELIVERY  OF 


Chap.  X. 
Sect.  3. 


Purchaser  in 
possession 
entitled  to 
rents  and 
profits. 


Liability  of 
purchaser  in 
respect  of 
alteration  of 
premises. 


His  lien  on 
estate  for 
purchase- 
money  paid. 


property  (y} — made  subsequently  to  the  discovery  of  the 
matter  on  which  he  grounds  his  right  to  relief;  nor  to  a 
greater  extent  than  is  specifically  claimed  (2). 

Where  a  purchaser  is  let  into  possession  pending  com- 
pletion, he  is  entitled  to  the  ordinary  rents  and  profits, 
but  may  be  liable  to  account  in  the  event  of  the  contract 
not  being  completed  (a) . 

Where  a  contract  was  rescinded  upon  the  ground  of  fraud 
in  the  purchaser,  the  latter  was  compelled  to  reinstate  a 
private  house  which  he  had  converted  into  a  shop  (6).  It 
is  submitted  that  alterations  by  a  purchaser,  though  not  in 
themselves  a  waiver  of  title,  will  yet  deprive  him  of  the  aid 
of  the  Court  in  rescinding  the  contract,  if  they  are  such  as 
change  the  nature  or  character  of  the  property,  and  do  not 
admit  of  reinstatement;  or  if  he  declines  or  is  unable  to 
reinstate  them. 

If  the  contract  be  rescinded  through  want  of  title  or  other 
default  on  the  part  of  the  vendor,  or  under  a  condition 
enabling  the  purchaser  to  rescind,  or  through  any  other 
circumstance  not  the  fault  of  the  purchaser,  the  purchaser, 
if  he  has  paid  all  or  any  part  of  the  purchase-money,  will 
have  a  lien  for  the  same,  with  interest  (c),  on  the  land  and 
title  deeds,  even  though  he  may  have  taken  an  independent 
security  (d),  and  also  for  his  costs  (e}.  But  no  such  right 

(y)  Sug.  14th  ed.  254. 

(z)  See  Edwards  v.  M'Leay,  (1818)  2  Sw.  287;  G.  Coop,  at  p.  312. 

(a)  See  Leppington  v.  Freeman,  (1891)  66  L.  T.  357;  and  see  Allen 
v.  I.  E.  Commrs.,  1914,  2  K.  B.  327,  333. 

(V)  Donovan  v.  Fricker,  (1821)  Jac.  165;  see  Sug.  14th  ed.  254,  255, 
where  tho  fraud  is  not  noticed. 

(c)  Torrance  v.  Bolton,  (1872)  8  Ch.  118,  121;  41  L.  J.  Ch.  643;  42 
ib.  177;  Whitbread,  Ltd.  v.  Watt,  1902,  1  Ch.  835;  71  L.  J.  Ch.  424. 

(<£)  Lacon  v.  Merlins,  (1743)  3  Atk.  1,  4;  Mackreth  v.  Symmons, 
(1808)  15  Ves.  at  p.  345;  2  Wh.  &  T.  L.  C.  9th  ed.  848;  Oxen/tarn  v. 
Esdaile,  (1829)  3  Y.  &  J.  262;  Burgess  v.  Wheate,  (1759)  1  Ed.  at 
211;  Wythes  v.  Lee,  (1855)  3  Dr.  396;  25  L.  J.  Ch.  177,  389. 

(e)  Middleton  v.  Magnay,  (1864)  2  H.  &  M.  233;  10  L.  T.  408; 
Turner  v.  Marriott,  (1867)  3  Eq.  744;  15  L.  T.  607;  Thomas  v.  Wuxton, 
(1869)  8  Eq.  120;  Torrance  v.  Bolton,  sup.;  Whitbread,  Ltd.  v.  Watt, 
1901,  1  Ch.  911,  913;  1902,  1  Ch.  835;  Kitton  v.  Hewett,  (1904)  W.  N. 
21;  Re  Furneaux  and  Aird,  (1906)  W.  N.  215. 
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exists    where    the    contract    is    void    on    the    ground    of      Chap.  X. 

illegality  (/) ;  or  where  the  purchaser  is  disqualified  from  LJ 

holding  such  an  interest  in  real  estate  (g] .  A  person,  who 
has  paid  purchase-money  under  a  bond  fide  mistaken  belief 
that  he  is-  entitled  to  the  benefit  of  the  contract,  has  a  lien 
on  the  property,  in  the  hands  of  the  person  rightfully 
entitled,  for  the  money  paid  by  him  under  the  mistake  (ft). 
Mere  delay  on  the  part  of  the  purchaser,  though  sufficient 
to  deprive  him  of  the  right  to  a  decree  for  specific  per- 
formance, will  not  necessarily  disentitle  him  to  his  lien  (i). 

Where  the  vendor  of  an  estate  contracted  to  be  sold 
executed  a  mortgage  upon  it,  of  which  notice  was  duly 
given  to  the  purchaser  by  the  mortgagee,  who  did  not  inter- 
fere with  the  contract,  and  the  purchaser,  who  was  allowed 
to  take  and  retain  possession,  paid  several  instalments  of 
the  purchase-money  as  provided  by  the  contract,  but 
eventually  (on  grounds  which  were  adjudged  sufficient) 
rejected  the  title,  it  was  held  that  the  purchaser  had  a  lien 
upon  the  estate  for  the  payments  made  and  interest,  which 
might  be  enforced  against  the  mortgagee  (/c) .  If  before 
completion  the  purchaser  has  resold,  the  sub-purchaser  (upon 
rescission  taking  place)  will  have  a  lien  for  any  money  paid 
by  him  upon  whatever  interest  the  purchaser  may  possess  in 
the  property  (Z) ;  or  if  the  vendor  has  assigned  the  benefit 
of  the  contract,  the  purchaser  can  recover  money  paid  by 
him  to  the  assignee  (m). 

(/)  Swing  v.  Osbaldiston,  (1836)  2  M.  &  C.  53,  88;  6  L.  J.  N.  S. 
Ch.  161. 

(9)  See  Harrison  \.  Southcote,  (1751)  2  Ves.  sen.  pp.  389,  393; 
Mackreth  \.  Symmons,  (1808)  15  Ves.  at  p.  337. 

(A)  Maddison  v.  Chapman,  (1861)  1  J.  &  II.  470;  and  see  Parkinson 
v.  Hanbury,  (1867)  L.  R.  2  H.  L.  1. 

(*)  Levy  v.  Stogdon,  1898,  1  Ch.  478;  1899,  1  Ch.  5;  67  L.  J.  Cb. 
313;  68  L.  J.  Ch.  19;  cf.  Cornwall  v.  Henson,  1900,  2  Ch.  298;  69  L.  J. 
Ch.  561. 

(*)  Rote  v.  Watson,  (1864)  10  H.  L.  C.  672;  Whitbread,  Ltd.  v. 
Watt,  sup. 

(0  Aberaman  Ironworks  \.  Wickens,  (1868)  4  Ch.  at  p.  107 ;  20  L.  T. 
89;  and  see  Fleming  v.  Loe,  1901,  2  Ch.  594;  70  L.  J.  Ch.  805;  reversed 
on  the  facts  by  C.  A.,  1902,  2  Ch.  359;  71  L.  J.  Ch.  687. 

(m)  Fleming  v.  Loe,  sup. 

D.— VOL.   I.  29 
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Chap.  X.          The  doctrine  of  a  vendor's  lien  applies  to  personal  as 
1— ! —  well  as  to  real  estate  (ri) . 


By  the  L.  C.  Act,  1925,  s.  10,  the  different  classes  of 
charges  therein  mentioned  may  be  registered  as  land  charges. 
Class  "C"  (iii)  refers  to  equitable  charges  (other  than 
charges  thereinbefore  mentioned)  not  secured  by  deposit  of 
title  deeds;  and  a  vendor's  lien  would,  it  seems,  fall  within 
this  class.  By  s.  13  (2),  a  land  charge  of  (inter  alia] 
Class  "  C  "  arising  after  the  commencement  of  the  Act  is 
to  be  void  (except  as  thereinafter  provided)  as  against  a 
purchaser  unless  'the  charge  is  registered  before  the  com- 
pletion of  such  purchase;  and  by  s.  14  (2)  after  the  ex- 
piration of  one  year  from  the  first  conveyance,  occurring 
after  the  commencement  of  the  Act,  of  such  a  land  charge 
created  before  such  commencement,  the  person  entitled 
thereto  is  not  to  be  able  to  enforce  the  same  against  a 
purchaser  of  the  land  charged  or  of  any  interest  in  the 
land,  unless  the  charge  is  registered  before  the  completion 
of  the  purchase. 


Section  4. 


Material 
alteration  of 
property  by 
vendor  may 
avoid  con- 
tract. 

Felling 

ornamental 

timber. 


(4)  Vendor  in  possession  by  altering  property  avoids  the 
contract. 

Any  alteration  of  the  subject-matter  oi  the  contract  by  the 
vendor,  in  any  particular  which  does  not  admit  of  com- 
pensation or  reinstatement,  as  the  cutting  of  ornamental 
timber  (0)  or  other  trees,  will  entitle  the  purchaser  to 
abandon  the  contract.  The  felling  of  ordinary  timber  by 
the  vendor  pending  the  completion  of  the  contract  may  be  a 
matter  for  compensation  (p),  the  principle  of  Equity  being 
that  "  if  substantially  the  purchaser  can  have  the  thing 
contracted  for,  a  slight  variation  in  the  qualifications  of 
it  will  not  disable  the  vendor  from  having  a  decree  for 
specific  performance,  when  compensation  can  be  made 
pecuniarily  for  the  difference  "  (q) .  As  between  vendor  and 

(«)  Stuckley  \.  Kekewich,  1906-,  1  Ch.  67. 

(o)  Magennis  v.  Fallon,  (1828)  2  Moll.  561,. 588. 

(p)  S.  C.;  Siig.  14th  ed.  644. 

(?)  Per  Hart,  L.  O.,  2  Moll.  p.  588. 
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purchaser  the  Court,  it  is  conceived,  would  consider  whether      Chap.  X. 
the  trees  destroyed  were  in  fact,  or  might  reasonably  bo  fc'  4' 

-considered,  ornamental;  and  would  not — as  in  cases  between 
tenant  for  life  and  remaindermen — regard  as  ornamental 
only  trees  which  were  planted  or  left  standing  for  orna- 
ment (r). 

(5)   ~Emtry  and  possession  by  railway  companies  before         Section  5. 
completion. 

By  ss.  84 — 92  of  the  L.  C.  C.  Act,  1845,  relating  tO|  entry  As  to  entry 
upon  lands  by  the  promoters  of  the  undertaking  it  is,  in  ^  railway"" 
effect,  provided,  that  the  promoters  shall  not,  without  the  companies, 
•consent  of  the  owners  (that  is,  all  persons  having  any  interest, 
though  not  in  possession,)  (s)  and  occupiers,  enter  upon  any 
land  (except  for  the  purpose  of  making  surveys  and  other 
similar  purposes  specified  in  the  Act)  until  they  have  paid  or 
deposited  the  purchase-money  or  compensation  for  the  same. 
If,  however,  before  the  amount  of  purchase-money  or  com- 
pensation has  been  determined  by  agreement,  award,  or  a 
verdict,  they  are  desirous  of  entering,  they  are  enabled  to  do 
so,  upon  making  such  deposit  and  giving  such  bond  by  way  Upon  making 
of  security  as  are  specified  in  s.  85  of  the  Act,  as  modified  by  J^fg  'J^. 
s.  36  of  the  Railway  Cos.  Act,  1867  (£).    The  valuation  to  rity  bybond. 
be  made  by  the  surveyor  appointed  under  these  Acts  is  to 
include  the  amount  of  all  damage  and  injury,  so  far  as 
•capable  of  estimation  (w) ;  and  the  security  must  be  for  the 

(r)  See  Magennis  v.  Fallon,  sup.;  Marker  v.  M.,  (1851)  9  Ha.  1;  20 
L.  J.  Oh.  246;  Webster  v.  Donaldson,  (1865)  34  Beav.  451;  11  Jur. 
N.  S.  404. 

(*)  Inge  v.  Birmingham,  $c.  R.  Co.,  (1853)  3  D.  M.  &  G.  658. 

(£)  The  bond  given  under  this  section  is  to  secure  the  purchase-money 
and  compensation  for  the  particular  lands  taken,  and  does  not  include 
sums  payable  as  compensation  for  minerals  under  ss.  78  and  81,  even 
though  the  submission  to  the  arbitrator  empowers  him  to  assess  the 
amount  of  compensation  for  minerals;  Ex  p.  Neath  $  Brecon  R.  Co., 
(1876)  2  Ch.  D.  201;  45  L.  J.  Ch.  196.  As  to  what  it  does  include,  see 
Field  v.  Carnarvon,  $c.  R.  Co.,  (1867)  5  Eq.  190;  37  L.  J.  Ch.  176. 
As  to  the  principle  upon  which  the  amount  of  the  deposit  is  to  toe 
calculated  in  a  doubtful  case,  see  Rill  v.  M.  R.  Co.,  (1882)  21  Ch.  D. 
143;  51  L.  J.  Ch.  774.  In  the  case  of  a  purchase  under  the  Post  Office 
Act,  1908,  no  sureties  are  required:  s.  46  (2)  (b). 

(u)  Railway  Companies  Act,  1867,  s.  36. 

29(2) 
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value  of  all  the  land  comprised  in  the  notice  of  purchase 
given  by  the  promoters  under  s.  18,  though  the  proposed 
entry  be  upon  only  a  part  of  such  land  (a;) ;  and  should  be  in 
the  very  terms  of  the  Statute  («/) ;  and  if  the  bond  first  given 
be  informal  or  insufficient,  a  second  may  be  substituted  (2). 
By  the  Railway  Cos.  Act,  1867,  s.  36,  the  company  are 
bound  to  give  to  any  party  interested  in,  or  entitled  to 
sell  and  convey,  the  lands  in  question,  and  not  consenting 
to  the  entry  of  the  company,  not  less  than  seven  days' 
notice  of  their  intention  to  apply  to  the  Board  of  Trade 
for  the  appointment  of  a  surveyor:  such  a  notice,  however,, 
does  not  amount  to  a  contract  binding  them  to  'take  the  pro- 
perty («) .  The  entry  and  deposit  may  be  made  at  any  time 
before  the  expiration  of  the  period  allowed  for  compulsory 
purchase  (6).  Where  a  company  has  entered  under  s.  85, 
before  the  expiration  of  such  period,  .they  may  continue 
to  hold  the  land  afterwards  (c) ;  and  a  company  which 
during  such  period  has  given  a  notice  to  treat  may  enter 
after  it  has  expired  (d} ;  but  an  entry  cannot  be  made  upon  a 
previous  valuation  under  the  L.  C.  C.  Act,  1845  (e);  nor  are 


(x)  Barker  v.  N.  8.  R.  Co.,  (1S48)  2  De  G.  &  S.  55;  Hosking  v. 
Phillips,  (1848)  3  Ex.  168;  18  L.  J.  Ex.  Ij  Dakin  v.  L.  £  N.  W.  R. 
Co.,  (1849)  3  De  G.  &  S.  414;  13  Jur.  579. 

(y)  Poynder  v.  G.  N.  S.  Co.,  (1847)  2  Ph.  330;  16  L,.  J.  Ch.  444; 
Langham  v.  G.  N.  S.  Co.,  (1848)  1  De  G.  &  S.  486;  16  L.  J.  Ch.  437; 
WUley  v.  8.  E.  R.  Co.,  (1849)  1  M.  &  G.  58;  Cotter  v.  Met.  R.  Co.,. 
(1864)  10  Jar.  N.  S.  1014;  10  L.  T.  777.  The  provision  as  to  sureties 
to  the  bond  has  been  altered  by  a.  36  (4)  of  the  Railway  Companies  Act, 
1867,  in  cases  where  the  parties  differ;  see  Loosemore  v.  Tiverton  R.  Co.,. 
(1882)  22  Ch.  D.  25,  32;  52  L.  J.  Ch.  260.  > 

(z)  WUley  v.  8.  E.  R.  Co.,  (1S49)  1  M.  &  G.  58. 

(a)  Grierson  v.  Cheshire  Lines'  Committee,  (1874)  19  Eq.  83;  44  L.  J. 
Ch.  35. 

(i)  Worsley  v.  S.  D.  R.  Co.,  (1851)  16  Q.  B.  539;  20  L.  J.  Q.  B.  254. 

(c)  Doe  v.  N.  8.  S.  Co.,  (1851)  16  Q.  B.  526;  20  L.  J.  Q.  B.  249. 

(rf)  Marquis  of  Salisbury  v.  G.  N.  R.  Co.,  (1852,)  17  Q.  B.  840;  21 
Li.  J.  Q.  B.  185;  and  see  generally  on  the  section,  Tiverton  R.  Co.  v. 
Loosemore,  (1884)  9  A.  C.  480;  53  L.  J.  Ch.  812;  which  decides  that, 
whether  or  not  the  railway  can  be  completed  within  the  prescribed  period, 
an  entry  under  this  section  is  lawful  at  any  time  within  it,  and  that  the 
company  may  remain  upon  the  land  and  finish  the  making  of  the  railway 
after  the  expiration  of  the  period;  and  see  Bat  son  v.  London  School' 
Board,  (1903)  67  J.  P.  457. 

(«•)  Field  v.  Carnarvon  R.  Co.,  (1867)  5  Eq.  190;  37  L.  J.  Ch.  176. 
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the  company  justified  in  proceeding  under  s.  85  of  that  Act,      Chap.  X. 

unless  there  is  an  urgent  necessity  for  immediate  entry  on  *"  6' 

the  land  (/) ;  and  if  they  avail  themselves  of  their  powers 

under  this  and  the  following  sections,  they  cannot  also  enforce 

specific  performance  of  an  agreement  previously  entered  into 

with  respect  to  the  same  lands  (g),  the  service  of  a  notice  to 

treat  and  entry  into  possession  under  s.  85  being)  regarded  as 

an  abandonment  by  the  company  of  their  rights  under  the 

contract.    It  is  conceived  that  if  the  company,  having  entered 

into  a  binding  contract  for  the  purchase  of  land,  afterwards 

put  in  force  their  compulsory  powers  with  respect  to  the  same 

land,  the  landowner  may,  at  his  option,  either  enforce  the 

contract,  or  allow  the  price  to  be  determined  by  a  jury  or  by 

arbitration,  as  he  may  deem  most  to  his  advantage.     The 

rules  applicable  to  the  operation  of  this  section  extend  also 

to  streams  taken  by  a  Waterworks  Company  (Ti) ;  as  also  to 

the  powers  given  under  various  other  Acts  which  incorporate 

theL.  C.  C.  Act,  1845. 

The  deposit  is  to  remain  as  a  security  for  the  performance  Application, 
of  the  bond,  and  is  to  be  applied  under  the  direction  of  the 
Court  (i),  and  it  will  not  generally  be  paid  to  the  company 
without  notice  to  the  landowner,  though  the  purchase  may 
have  been  completed  by  agreement,  and  the  purchase- 
money  paid  (fc) ;  and  he  is  entitled  to  his  costs  of  appear- 

(/)  8.  C.  But  quare,  see  Willey  v.  S.  E.  R.  Co.,  (1849)  1  M.  &  G. 
58.  For  a  full  discussion  of  s.  85,  see  Tiverton  R.  Co.  v.  Loosemorc, 
sup. 

(^)  Bedford  §  C.  R.  Co.  v.  Stanley,  (1862)  2  J.  &  H.  746;  32  L.  J. 
Ch.  60. 

(A)  Waterworks  Cl.  Act,  1847,  s.  6;  and  see  F errand  \.  Corp.  of 
Bradford,  (1855)  21  Beav.  412;  2  Jur.  N.  S.  175;  Stone  v.  Corp.  of 
Yeovil,  (1876)  2  O.  P.  D.  99;  46  L.  J.  C.  P.  137. 

(i)  S.  '87.  If  the  condition  of  the  bond  is  broken,  the  landowner  may 
present  a  petition  for  payment  out  to  him  adversely  to  the  company;  Re 
Mutlow's  Estate,  (1878)  10  Ch.  D.  131;  46  L.  J.  Ch.  198.  Where  the 
amount  of  the  deposit  does  not  exceed  IjOOOZ.,  the  application  must  bo 
made  by  summons;  see  Ann.  Pr.  R.  S.  O.  1883,  Ord.  LV.  r.  2  (2);  Ex  p. 
Maidstone  R.  Co.,  (1863)  25  Ch.  D.  166;  53  L.  J.  Oh.  127. 

(Te)  Ex  p.  S.  W.  R.  Co.,  (1850)  6  R.  C.  151.  The  consent  in  writing 
of  the  landowner  to  the  prayer  of  the  petition  is  sufficient;  Ex  p.  Mayor 
of  Huddersfield,  (1882)  46  L.  T.  730;  or  the  production  of  an  affidavit 
showing  the  purchase  is  completed,  the  price  paid  and  the  landowner'c 
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Chap.  X.  aiice  (/).  The  landowner  does  not,  however,  seem  to  have 
!__! any  lien  upon  the  deposit  for  his  costs  payable  by  the  pro- 
moters (m):  nor  can  he  oppose  its  repayment  to  the  company ,. 
if  he  have  repudiated  the  proceedings  of  which  the  original 
deposit  formed  a  part  (ft).  The  Court  will  not  require 
the  company  to  prove  that  the  purchase-money  has  been  paid 
to  the  person  really  entitled  before  the  deposit  is  repaid  to 
them  (o).  The  fund  is  not  available  for  the  payment  off  of 
a  mortgage  on  the  lands  (p] ;  the  principle  being  that,  upon 
fulfilment  of  the  condition  of  the  bond,  the  promoters  are 
entitled  to  payment  out  without  any  deduction  (g). 

Entry,  what  It  has  been  held  that  the  making  of  a  permanent  tunnel 
through  the  soil  without  disturbing  the  surface,  is  an  entry" 
upon  or  user  of  the  land  within  s.  85  of  the  L.  C.  C.  Act, 
1845  (r);  so  also  is  throwing  an  arch  over  the  land  (s). 
Placing  waggons,  rails,  &c.,  on  the  land,  with  the  consent  of 
the  tenant,  has  been  held  to  be  no  entry  (£).  If  permanent 
injury  is  done,  though  the  entry  is  with  the  tenant's  consent,. 


costs  satisfied;  Ex  p.  Windsor  S.  $  S.  W.  R.  Co.,  (1849)  13  Jur.  760; 
and  the  fact  of  the  bond  being  in  the  possession  of,  and  produced  by,  the 
promoters  is  sufficient  evidence  of  the  fulfilment  of  the  conditions  of  the 
bond;  Re  L.  §  N.  W.  R.  Co.,  (1872)  26  L.  T.  687.  If  the  application 
is  not  made  until  many  years  after  conveyance  to  the  company,  service 
may  be  dispensed  with;  Ex  p.  Lanes,  and  T.  R.  Co.,  (1886)  55  L.  T. 
58;  Ex  p.  Mid.  R.  Co.,  (1894)  38  Sol.  J.  289. 

(0  See  Ex  p.  Stevens,  (1848)  2  Ph.  772;  13  Jur.  2;  see,  however, 
Re  Tottenham  R.  Co.,  (1866)  14  W.  R.  669. 

(rn)  Ex  p.  Stevens,  (1848)  2  Ph.  772;  13  Jur.  2. 

(n)  Re  Fooks,  (1849)  2  M.  &  G.  357. 

(o)  Ex  p.  Mid.  R.  Co.,  1904,  1  Ch.  61;  73  L.  J.  Oh.  64. 

(p)  Martin  v.  L.  C.  $  D.  R.  Co.,  (1866)  1  Oh.  501;  14  L.  T.  814. 
Of.  Cooke  v.  L.  C.  C.,  1911,  1  Oh.  604. 

(?)  Re  Neath  $  Brecon  R.  Co.,  (1874)  9  Ch.  263;  43  L.  J.  Ch.  277. 

(r)  Ramsden  v.  Manchester  §  Altrincham  R.  Co.,  (1848)  1  Ex.  723; 
12  Jur.  293;  and  easements  generally  are  within  the  section  where  there 
is  express  power  to  take  them;  Hill  \.  M.  R.  Co.,  (1882)  21  Ch.  D. 
143,  147;  51  L.  J.  Ch.  774;  see  Re  City  £  S.  London  R.  and  St.  Mary 
Woolnoth,  1903,  2  K.  B.  728;  72  L.  J.  K.  B.  936;  and  see  Farmer  v. 
Waterloo  $  C.  R.  Co.,  (1894)  11  T.  L.  R.  210,  where  there  was  a  power 
to  appropriate  and  use  the  subsoil. 

(«)  See  Pinchin  v.  Blackball  R.  Co.,  (1854)  1  K.  &  J.  35;  24  L.  J. 
Ch.  417. 

(0  Standish  v.  Mayor,  $c.  of  Liverpool,  (1832)  1  Dr.  1. 
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the  owner  may  obtain  an  injunction  (u~).     Where  the  entry      Chap.  X. 
was  merely  for  surveying  and  setting  out  the  line,  and  the  *' 6' 

company  were  no  longer  in  possession,  the  Court  refused  an 
injunction  (x). 

Where  the  land  is  in  mortgage,  the  deposit  and  bond  should  Where  land  in 
be  sufficient  to  cover  all  claims  which  the  mortgagee  may  be  ^rit^Sumia6" 
entitled  to  enforce;  and  in  one  case  where  the  company  had  coyer  enforce- 

,  ,        .,,        able  claims  of 

notice  that  land  was  subject  to  a  mortgage,  not  payable  till  a  mortgagee, 
future  day,  and  paid  the  purchase-money  into  Court  upon  the 
ordinary  valuation  to  the  credit  of  the  mortgagor,  without 
communicating  with  the  mortgagee,  they  were  restrained 
from  proceeding  with  their  works,  though  not  from  retaining 
possession  of  the  land  («/) .  So,  where  equitable  mortgagees 
were  not  parties  to  the  inquiry  to  assess  damages,  and  the 
compensation  awarded  fell  short  of  what  was  due  on  their 
security,  it  was  held  that  they  were  not  bound,  and  that,  in 
default  of  payment,  they  were  entitled  as  against  the  company 
and  the  landowner  to  a  conveyance  of  the  land  comprised  in 
their  security  (z). 

But  where  a  person  claims  under  a  title  altogether  adverse  Where  land 
to  that  of  the  parties  with  whom  the  company  have  con-  an  adverse 
tracted,  Equity  will  not  interfere,  at  his  suit,  to  restrain  the  title- 
company  from  committing  waste  (a) ;  his  remedy  is  by  an 
action  of  trespass  or  ejectment. 

Any  wilful  entry  by  the  promoters,  without  consent  and  Penalty  on 
before  payment  or  deposit,  is  made  the  subject  of  a  10Z.  ^t**  l 
penalty:  and  the  retention  of  possession  after  conviction  in 
such  penalty,  renders  them  liable  to  a  penalty  of  251.  per 

(«)  Armstrong  v.  Waterford  $  Limerick  R.  Co.,  (1846)  10  Ir.  Eq. 
R.  60. 

(*)  Fooks  \.  Wilts,  8.  §  W.  R.  Co.,  (1846)  5  Ha.  199;  4  Ry.  Ca.  210. 

(y)  S.  108;  Ranken  v.  E.  §  W.  India  Docks  R.  Co.,  (1849)  12  Beav. 
298;  19  L.  J.  Ch.  153;  but  see  Williams  v.  8.  W.  R.  Co.,  (1849)  3 
De  G.  &  S.  354;  13  Jur.  443,  where  no  difficulty  appears  to  have  been 
felt  as  to  the  jurisdiction  to  restrain  the  company  from  keeping  possession. 

(z)  Martin  v.  L.  O.  $  2>.  S.  Co.,  (1866)  1  Ch.  501 ;  14  L.  T.  814. 

(«)  Webster  v.  S.  E.  R.  Co.,  (1851)  1  Si.  N.  S.  272;  20  L.  J.  Ch. 
194;  Alston  v.  E.  C.  R.  Co.,  (1855)  1  Jur.  N.  S.  1009;  26  L.  T. 
(O.  S.)  51. 
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diem  (&) ;  but  the  penalties  are  not  incurred  by  an  entry 
after  payment  or  deposit  made  to  or  in  favour  of  parties 
who  were  believed  to  be,  but  were  not  actually,  entitled  (c) ; 
and  an  unlawful  entry  may  be  restrained  by  injunction  (d). 
In  case  of  an  unlawful  refusal  by  the  landowners  or  occu- 
piers to  give  up  possession  or  permit  an  entry,  the  promoters 
of  the  undertaking  can  claim  the  assistance  of  the  sheriff  (e) : 
and  a  landowner  who  has  by  his  silence  and  conduct  en- 
couraged a  company  to  carry  on  their  works,  upon  the 
supposition  that  they  were  entitled  to  enter  and  take  the 
land  in  question,  and  who  subsequently  disputes  the  terms 
of  the  contract,  is  not  entitled  to  an  interlocutory  injunction 
to  restrain  them  from  so  entering  (/) .  If  a  company  has 
entered  irregularly  with  the  consent  of  the  landowner,  the 
landowner  cannot  revoke  such  consent  so  as  to  make  the 
company  a  trespasser  (g].  Where  a  company,  on  a  purchase, 
are  given  an  option  to  purchase  additional  land  at  a  stated 
price,  they  may  exercise  such  option  at  any  time  within  the 
statutory  period  for  the  completion  of  the  works,  though 
their  compulsory  powers  have  expired  (/&). 

In  Richmond  v.  N.  L.  R.  Co.  (i),  the  defendant  company, 
after  the  compulsory  powers  of  their  original  Act  had  expired, 
obtained  another  Act  authorising  additional  works;  it  wras 


(6)  S.  89.  Hutchinson  v.  Manchester  R.  Co.,  (1846)  15  M.  &  W. 
314;  15  L.  J.  Ex.  293;  and  Hutchinson  v.  E.  L.  R.  Co.,  (1846)  3  R.  C. 
748. 

(c)  See  last  note,  and  Steele  v.  M.  R.  Co.,  (1869)  21  L.  T.  387. 

(<f)  Armstrong  v.  Waterford  R.  Co.,  (1846)  10  Ir.  Eq.  R.  60. 

(je)  8.  91.  Apparently  the  section  imposes  no  obligation  on  the  com- 
pany to  call  in  the  assistance  of  the  sheriff,  excepting  where  the  entry 
would  be  forcible;  Loosemore  v.  Tivcrton  R.  Co.,  (1882)  22  Ch.  D.  25, 
41;  (1884)  9  A.  C.  480;  and  see  Re  Schmarr,  1902,  1  Ch.  326;  71  L.  J. 
Ch.  219,  where  the  sheriff's  costs  were  allowed. 

(/)  Greenhalgh  v.  Manch.  $  Birm.  R.  Co.,  (1838)  3  M.  &  C.  784; 
8  L.  J.  N.  S.  Ch.  75;  Swaine  \.  G.  N.  R.  Co.,  (1864)  3  N.  R.  109. 
399;  33  L.  J.  Ch.  399. 

(?)  Knapp  v.  L.  C.  $  D.  R.  Co.,  (1863)  2  H.  &  C.  212;  and  see 
Tower  v.  E.  Counties  R.  Co.,  (1843)  3  Ry.  Ca.  374. 

(A)  Rangeley  v.  M.  R.  Co.,  (1868)  3  Ch.  306;  37  L.  J.  Ch.  313. 

(»)  3  Ch.  679;  37  L.  J.  Ch.  886;  Browne  &  Theobald,  4th  ed.  151. 
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held  that  a  notice  to  treat,  given  under  the  former  Act,  was      Chap.  X. 

not  available  for  the  taking  of  land  subject  to  the  compulsory  "  '  ._ — 

powers  of  both  Acts.  In  his  observations  on  this  case  in 
Tiverton  N.  R.  Co.  v.  Loo&emore  (fc),  Earl  Cairns  said: — 
"  Were  such  a  case  now  to  arise,  I  should  be  disposed  to 
think,  as  I  was  disposed  to  think  in  Richmond  v.  N.  L.  R. 
Co.,  that  if  nothing  more  was  done,  and 'the  company  have 
slept  upon  their  rights,  and  certainly  if  the  delay  cannot  be 
explained,  they  should  be  held  to  be  disabled  from  going 
on  with  any  compulsory  purchase,  and  in  such  a  case  the 
landowner  should,  as  I  think,  be  held  to  be  disabled  also. 
Both  parties  have  been  content  to  let  the  time  run  out. 
There  is  no  rei  intenventus,  no  change  of  the  status  quo  ante, 
nothing  which  requires  to  be  undone.  The  whole  matter  has 
been  a  project  merely;  and  as  a  project  it  has  come  to  an 
end."  In  the  case  before  the  House  of  Lords,  the  compiany 
had,  a  few  days  before  the  expiration  of  the  period  of  three 
years  limited  for  their  exercise  of  compulsory  powers  of 
purchase,  served  on  a  landowner  a  notice  to  treat  for  part 
of  his  land.  No  agreement  was  come  to  between  the  parties, 
nor  was  the  compensation  assessed,  and  nothing  more  was 
done  until  thirteen  days  before  the  expiration  of  the  period 
of  five  years  prescribed  for  the  completion  of  the  railway, 
when  the  company  entered  under  s.  85 ;  the  entry  was  held 
to  be  lawful,  and  the  company  entitled  to  remain  and  com- 
plete the  works  after  the  expiration  of  the  five  years.  < 

A  company  which  has  duly  entered  under  s.  85  cannot  be  Company 
ejected  by  the  landowner  at  the  expiration  of  the  time  limited  entry  cannot 
by  the  special  Act  for  the  exercise  of  their  compulsory  powers,  be  eJected- 
though  the  amount  of  purchase-money  remain  unascertained, 
and  the  land  is  not  conveyed  (I) ;  it  is  for  the  landowner  to 
take  the  initiative  under  s.  68  in  order  to  have  the  amount 
ascertained  (m). 

(*)   (1884)  9  A.  C.  480,  489. 

(Z)  Doe  v.  2V.  8.  S.  Co.,  (1851)  16  Q.  B.  526;  20  I>.  J.  Q.  B.  249; 
Doe  v.  Leeds  £  Bradford  B.  Co.,  (1851)  16  Q.  B.  796;  20  L.  J.  Q.  B. 
486;  Worsley  v.  8.  D.  S.  Co.,  (1861)  16  Q.  B.  539;  20  L.  J.  Q.  B.  254. 

(m)  Adams  v.  Blackwall  S.  Co.,  (1850)  2  M.  &  G.  at  p.  130;  19  L.  J. 
Ch.  557. 
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The  owner  of  land  of  which  a  railway  company  has  taken 
possession,  whether  under  s.  85  or  by  agreement,  has  a  lien 
upon  the  land  for  his  unpaid  purchase  and  compensation 
moneys,  which  the  Court  will  enforce  by  sale,  even  though 


Chap. X. 
Sect.  5. 

Lien  on 
railway  for 
unpaid  pur- 

>ney*   the  railway  is  actually  made  and  ready  for  traffiic  (n). 


(n)  Wing  \.  Tottenham  JR.  Co.,  (1868")  3  Ch.  740;  37  L.  J.  Ch.  654; 
Walker  v.  Ware  It.  Co.,  (1866)  1  Eq.  195;  35  L.  J.  Ch.  94;  and  see 
Allgood  v.  Merrybent  R.  Co.,  (1886)  33  Ch.  D.  571;  55  L.  J.  Ch.  743; 
and  inf.  pp.  614,  953,  954. 
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CHAPTER  XI.  Chapter  XI. 

THE  PREPARATION  OF  THE  CONVEYANCE. 

(1)  General  matters  relenting  to,  and  to  the  form  of.  Section  i. 


L/PON  a  sale  in  consideration  of  a  gross  sum,   the  pur-  Purchaser 

prepares 
conveyance. 


chaser,  having  accepted  the  title,  is  bound,  subject  to  any  F 


special  stipulation  in  the  contract,  to  prepare  the  conveyance, 
and  tender  it  for  execution  to  the  vendor  (a) ;  and  reason 
seems  to  favour  the  same  rule  even  where  the  consideration 
is  a  rent-charge,  though  the  practice  in  such  cases  appears 
to  be  unsettled  (&).  It  was  usual  in  some  provincial  districts 
to  stipulate  that  the  conveyance  shall  be  prepared  by  the 
vendor's  solicitor  at  the  expense  of  the  purchaser.  It  has  now 
been  provided  by  the  L.  P.  Act,  1925,  s.  48  (1),  that  any 
stipulation  made  on  the  sale  of  any  interest  in  land  after  the 
commencement  of  the  Act  restricting  a  purchaser  in  the 
selection  of  a  solicitor  to  act  on  his  behalf  in  relation  to  the 
purchase  is  to  be  void.  But  this  provision  is  not  to  affect  any 
right  reserved  to  a  vendor  to  furnish  a  form  of  conveyance 
to  a  purchaser  from  which  the  draft  can  be  prepared,  or  to 
charge  a  reasonable  fee  therefor,  or,  where  a  perpetual  rent- 
charge  is  to  be  reserved,  the  right  of  the  vendor  to  stipulate 
that  the  draft  conveyance  is  to  be  prepared  by  his  solicitor 
at  the  expense  of  the  purchaser. 

Even  if  a  contract  for  purchase  of  an  equitable  interest  can  Conveyance 
in  itself  amount  to  a  conveyance,  the  purchaser  is  entitled  int^est. 
to  a  formal  assurance,  if  such  appear  by  the  contract  to 
be  necessary,  in  order  to  carry  the  intention  of  the  parties 
into  effect  (c).     The  L.  P.  Act,  1925,  provides  (d)  that  if 

(a)  Sug.  14th  ed.  240,  241. 

(6)  See  inf.  p.  593;  5  Jarm.  Conv.  4th  ed.  555  (n.);  Copinger,  p.  73. 

(c)  Fenner  v.  Hepburn,  (1843)  2  Y.  &  C.  O.  C.  159. 

00  S.  42  (4)  (ii). 
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Chap.  XI. 
Sect.  1. 


the  subject-matter  of  any  contract  for  the  sale  or  exchange 
__  of  land  is  an  equitable  interest  capable  of  subsisting  as  a 
legal  estate,  and  the  vendor  has  power  to  vest  such  legal 
estate  in  himself  or  in  the  purchaser,  the  contract  is  to  be 
deemed  to  extend  to  such  legal  estate. 

Preparation         ^s  above  stated  (e).  the  preparation  of  the  conveyance  is 

of  conveyance  -,  •, 

no  acceptance  not  necessarily  a  waiver  of  objections  to  or  requisitions  upon 
the  title,  though,  as  a  general  rule,  it  ought  not  to  be  'pre- 
pared until  it  is  reasonably  certain  that  the  title  will  be 
accepted;  and  the  draft,  if  submitted  for  approval,  should 
be  sent  expressly  without  prejudice  to  any  pending  requisi- 
tions on  the  title. 


Whether  pur- 
chaser can 
require  out- 
standing 
interests  and 
incumbrances 
to  be  got  in 
by  separate 
deed. 


It  has  been  held  that  a  purchaser  cannot  compel  the 
vendor  to  get  in  an  outstanding  equitable  interest  by  a  deed 
distinct  from  the  general  conveyance  (/).  IBut,  speaking 
generally,  a  purchaser  can  (subject  to  the  question  of  expense) 
insist  on  taking  his  conveyance  in  the  form;  most  convenient 
to  himself,  provided  the  vendor  is  not  thereby  prejudiced  (^) ; 
and  on  keeping  off  the  face  of  his  conveyance  any  matter 
which,  though  agreed  to  be  waived  as  an  objection,  yet  tends 
to  throw  a  doubt  upon  the  title,  or  any  collateral  matter 
which  may  hereafter  embarrass  the  proof  of  the  title  (fe). 
If,  for  instance,  trustees  were  to  sell  under  circumstances  not 
necessarily  appearing  upon  the  face  of  the  conveyance,  but 
amounting  to  a  breach  of  trust,  and  the  cestui  que  trust 
agreed  to  confirm  the  sale,  the  purchaser  might,  it  is  con- 
ceived, insist  upon  taking  this  confirmation  by  a  separate 
deed. 

The  L.  P.  Act,  1925,  provides  (i)  that  a  stipulation  that 
a  purchaser  of  a  legal  estate  in  land  shall  accept  a  title  made 
with  the  concurrence  of  any  person  entitled  to  an  equitable 
interest  is  to  be  void,  if  a  title  can  be  made  discharged  from 
the  equitable  interest  without  such  concurrence  under  a  trust 

(e)  Sup.  p.  441  et  teg. 

(/)  Reeves  v.  GUI,  (1838)  1  Beav.  375. 

(g)  Cooper  v.  Cartwright,  (1860)  John,  at  p.  685. 

(A)  Clark  v.  May,  (1852)  16  Beav.  273;  22  L.  J.  Ch.  302. 

(I)  8.  42  (1).     See  the  L.  P.  Amend.  Act,  1926,  s.  1. 
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for  sale,  or  under  the  L.  P.  Act,  1925,  or  the  S.  L.  Act,  1925,      Chap.  XI. 
or  under  any  other  statute. 

As  a  general  rule   in   preparing   conveyances,  not   only  Allunneces- 
should  all  objectionable  or  doubtful  matter  be  kept  off  the  %$£$-£*i(> 
title,  but  nothing  should  be  brought  on  to  it,  the  introduction  be  kept  off 
of  which  is  not  evidently  necessary  or  expedient:   in  pro- 
portion as  additional  matter  is  introduced  into  a  deed,  and 
additional  persons  are  made  parties  to  it,  the  chances  of  some 
error  or  ambiguity  existing  in  it  are  increased. 

When  the  nature  of  the  title  to  the  'property  renders  it  Purchaser's 
desirable  so  to  do  (fr),  the  purchaser  may  insist  upon  taking  separate 
separate  conveyances,  and  upon  apportioning  the  purchase-  °' 
money  as  he  thinks  fit:  but  this  doctrine  must,  of  course,  be 
confined  within  reasonable  limits  (?).     The  proper  rule  would 
seem  to  be  that  the  purchaser's  right  to  separate  conveyances 
depends  not  upon  the  question  of  convenience,  considered 
merely  with  reference  to  his  own  private  views  in  .respect 
to  future  dealings  with  the  estate,  but  upon  (his  |being  able 
to  show  that  such  a  mode  of  carrying  out  'the  contract  is 
that  which,  in  the  absence  of  any  special  instructions,  would 
probably  be  recommended  by  experienced  conveyancers'. 

Previously  to  the  Conv.  Act,  1881,  the  purchaser  of  a  Precautions 

.  I_T       i     •!»  i          -iji.          j  to  be  observed 

property  in  mortgage  was  obliged,  11  he  wished  to  redeem,  On  purchase 

to  pay  off  not  only  the  mortgage  upon  the  particular  property,  of  e^1*  m 
but  all  other  subsisting  mortgages  of  other  properties  made 
by  the  same  mortgagor,  which  before  his  own  purchase 
became  united  in  the  same  mortgagee;  and  this  though  he 
bought  in  ignorance  of  their  existence.  But  the  mortgagee's 
right  of  consolidation  only  arises  where  the  different  mort- 
gages were  originally  made  by  the  same  mortgagor.  It  is  not 
enough  that  different  equities  of  redemption  have  by  assign- 
ment got  into  the  same  hands  (*wz).  Now  by  s.  '93  of  the 
L.  P.  Act,  1925,  which  takes  the  place  of  s.  17  of  the  Conv. 
Act,  1881,  a  mortgagor  seeking  to  redeem  any  one  mortgage 

(*)  Clark  v.  May,  (1852)  16  Beav.  273;  22  L.  J.  Ch.  302. 
(/)  See  judgment  of  Jessel.  M.  R.,  in  Lord  Egmont  v.  Smith,  (1877) 
6  Ch.  D.  at  p.  474;  46  L.  J.  Ch.  356. 
(»i)  Sharp  v.  Richards,  1909,  1  Ch.  109. 


462 


PREPARATION  OF  CONVEYANCE}. 


Chap.  XI. 
Sect.  1. 


His  right  to 
keep  mort- 
gage debt  on 
foot. 


Entailed 
land. 


Statutory 
forms  of 
railway 
conveyances. 


is  entitled  to  do  so,  without  paying  any  money  due  under  any 
separate  mortgage  made  by  him',  or  by  any  person  through 
whom  he  claims  on  property  other  than  that  comprised  in 
the  mortgage  which  he  seeks  to  redeem.  The  enactment 
applies  only  where  the  mortgages  or  one  of  them  are  or  is 
made  after  the  commencement  of  the  Conv.  Act,  1881,  and 
only  if  and  so  far  as  a  contrary  intention  is  not  expressed 
in  the  mortgage  deeds,  or  one  of  them.  And  where  the  right 
to  consolidate  is  retained,  the  old  rules  of  Equity  aptply  (n). 

Under  a  contract  for  the  purchase  from  a  mortgagor  of 
his  mortgaged  estate,  free  from  incumbrances,  the  purchaser, 
with  the  concurrence  of  the  mortgagee,  may  so  take  his 
conveyance  as  to  keep  the  mortgage  on  foot;  but  he  must 
procure  his  vendor  to  be  discharged  from  all  liability,  and 
pay  any  extra  expense  which  may  be  occasioned  by  taking 
the  conveyance  in  that  form  (0). 

By  s.  42  (4)  (iii)  of  the  L.  P.  Act,  1925,  it  is  provided 
that  if  the  contract  for  the  sale  or  exchange  of  land  is  an 
entailed  interest  in  possession,  and  the  vendor  has  power  to 
vest  in  himself  (00)  or  in  the  purchaser  the  fee  simple  in  the 
land  (or,  if  the  entailed  interest  is  an  interest  in  a  term  of 
years  absolute,  such  term),  or  to  require  the  same  to  be  so 
vested,  the  contract  shall  be  deemed  to  extend  to  the  fee 
simple  in  the  land  or  the  term  of  years. 

The  L.  C.  C.  Act,  1845,  and  the  earlier  railway  and  other 
similar  Acts,  contain  statutory  forms  of  conveyance  to  the 
several  companies;  the  use  of  these  forms,  in  preference  to 
the  ordinary  instruments  of  assurance,  is  not  obligatory:  but 
inasmuch  as  an  extraordinary  efficacy  (p)  is  given  to  convey- 
ances made  according  to  the  statutory  form,  or*  as  near  thereto 
as  the  circumstances  of  the  case  mil  admit,  it  seems  to  be 
desirajble  to  frame  the  assurances  as  much  upon  the  model  of 
the  statutory  form  as  may  conveniently  be  (g). 

(n)  Hughes  v.  Britannia,  $c.  Soe.,  1906,  2  Ch.  607,  611. 
(o)  Cooper  v.  Cartwright,  (1860)  John.  679. 
(oo)  See  Re  Alefounder,  1927,  1  Ch.  360. 

(p)  L.  C.  C.  Act,  1845,  s.  81;  see  L.  P.  Act,  1925,  s.   42  (7). 
(?)  See  Re  General  Cemetery  Co.,  (1856)  2  Jur.  N.  S.  972;  25  L.  J. 
Q.  B.  342. 
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By  s.  42  (7)  of  the  L.  P.  Act,  1925,  it  is  provided  that      Chap.  XI. 
where  a  purchaser  has  power  to  acquire  land  compulsorily,  _  ' 
and  a  contract,  whether  by  virtue  of  a  notice  to  treat  or 
otherwise,  is  subsisting  under  which  title  can  be  made  without 
payment  of  the  compensation  money  into  Court,  title  shall  be 
made  in  that  way  unless  the  purchaser,  to  avoid  expense  or 
delay,  or  for  any  special  reason,  considers  it  'expedient  that 
the  money  should  be  paid  into  Court. 

Upon  a  sale  in  many  lots  of  an  estate  subject  to  an  incum-  Incumbrtnces 
i  ....  i  '  i      FP  01  i  upon  sale  in 

brance  which  is  to  be  paid  off  out  of  the  purchase-money,  lots  to  be  got 

expense  may  be  saved  by  taking  (a  release  to  the  vendor,  ^^y  8eParate 
instead  of  making  the  incumbrancer  concur  in  the  several 
conveyances:  and  this,  when  the  parties  are  on  good  terms, 
is  usually  acceded  to;  though  it  might  probably  be  resisted, 
•either  by  a  purchaser,  or  by  the  incumlbrancer. 


Where,  as  is  often  desirable,  a  subsisting  incumbrance  is 

11  POI  i  i  -i  brancee,  how 

to  be  kept  on  foot  for  the  purchaser,  the  more  prudent  course  to  be  kept 


appears  to  be  not  to  rely  on  a  mere  declaration  of  intention, 
but  to  let  the  sum  itself,  and  also  the  term  of  years,  if  there  benefit. 
is  one  for  securing  it,  be  assigned  to  a  trustee  for  the  pur- 
chaser: or  to  let  a  declaration  of  trust  be  executed  by  the 
incumbrancers  (r),  and  the  legal  owner  of  the  term.  But  the 
old  rule  tharf;  a  mere  declaration  that  the  incumbrance  is  to 
be  kept  on  foot  will,  of  itself,  prevent  a  merger  (s)  now 
applies  only  in  favour  of  limited  owners  (ss). 

The  vendor  cannot  require  the  property  to  be  conveyed 
subject  to  covenants  and  conditions  not  appearing  in  the 
abstract  (£);  nor  to  obligations  which,  though  appearing  on 
the  abstract,  are  not  mentioned  in  the  particulars  or  con- 
ditions (M). 

(r)  See  Medley  v.  Norton,  (1844)  14  Si.  at  pp  226,  229;  13  L.  J.  Ch. 
442;  Watts  v.  Symes,  (1849)  16  Si.  640;  but  see  S.  C.,  (1851)  1  D.  M.  & 
G.  240;  21  L.  J.  Ch.  713.  See,  on  the  same  subject,  Fisher  on  Mort- 
gages, 6th  ed.  para.  1539  et  seq.;  Coote  on  Mortgages,  9th  ed.  p.  1444 
et  seq.;  and  consider  L.  P.  Act,  1925,  s.  116. 

(*)  Jameson  v.  Stein,  (1855)  21  Beav.  5,  13;  Adams  v.  Angell,  (1877) 
5  Ch.  D.  634,  at  p.  646;  Thome  v.  Cann,  1895,  A.  C.  11. 

(««)  L.  P.  Act,  1925,  s.  116. 

(*)  Re  Monckton  and  Gilzean,  (1884)  27  Ch.  D.  555. 

(«)  Hard-man  v.  Child,  (1885)  28  Ch.  D.  712;  Re  Wallis  and  Barnard, 
1899,  2  Ch.  515. 
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Separate 
deeds  for 
separate 
matters,  &c. 

Act  for 
merger  of 
satisfied 
terras. 


It  is  generally  inexpedient,  and,  eventually,  false  economy, 
to  comprise  several  distinct  estates  or  matters  in  a  single 
deed. 

The  assignment  of  satisfied  terms  has  been  rendered  un- 
necessary or  impracticable  since  the  passing  of  the  Satisfied 
Terms  Act,  1845  (now  the  L.  P.  Act,  1925).  Under  s.  5  of 
the  L.  P.  Act,  1925  (which  takes  the  place  of  the  Satisfied. 
Terms  Act,  1845),  where  the  purposes  of  a  term  of  years 
created  out  of  freehold  land  become  satisfied  either  before  or 
after  the  commencement  of  the  Act  (whether  or  not  that 
term,  either  by  express  declaration  or  by  construction  of  law,, 
becomes  attendant  upon  the  freehold  reversion  (#)),  it  is  to 
merge  in  the  reversion  and  cease  accordingly  (sub-s.  (1)). 
And  where  the  purposes  of  a  term  of  years  created  out  of 
leasehold  land  become  satisfied  after  the  commencement  of 
the  L.  P.  Act,  1925,  such  term  is  to  merge  in  the  reversion 
expectant  thereon  and  cease  (sub-s.  (2))  (y},  ,Where  the 
purposes  are  satisfied  only  as  respects  part  of  the  land  com- 
prised in  a  term,  the  section  is  to  have  effect  as  if  a  separate 
term  had  been  created  in  regard  to  that  part  of  the  land 
(sub-s.  (3)). 

Schedule  I.,  Part  II.,  of  the  Act  provides  that  where  the 
purposes  of  a  term  created  out  fof  leasehold  land  are  satisfied 
at  the  commencement  of  the  Act,  such  term  is  to  merge  in 
the  reversion  expectant  thereon  and  to  /cease  accordingly  r 
but  where  the  term  was  vested  in  the  owner  of  the  reversion, 
such  merger  and  cesser  are  to  take  effect  without  prejudice 
to  any  protection  which  would  have  been  afforded  to  the 
owner  of  that  reversion  had  the  term  remained  subsisting. 
Where  the  purposes  are  satisfied  only  as  respects  part  of 
the  land,  this  provision  is  to  have  effect  as  if  a  separate  term 
had  been  created  in  regard  to  such  part. 

It  will  be  observed  that  the  reservation  or  protection  con- 
tained in  the  Act  of  1845  in  respect  of  terms  created  out  of 
freehold  land  which  were  satisfied  at  the  date  when  that  Act 

(x)  The  words  within  brackets  are  new. 

(y)  This  sub-section  disposes  of  the  difficulty  which  arose  in  Re  Moor* 
and  Evlme,  1912,  2  Oh.  105. 
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came  into  force  is  not  repeated  ,in  the  L.  P.  Act,  1925.     Chap.  XI. 
Protection  is,  however,  afforded  in  respect  of  terms  created       Sect'  *' 
out  of  leasehold  land  which  were  satisfied  on  the  1st  January, 
1926,  and  became  merged  under  the  L.  P.  Act,  1925,.    See 
1st  Sched.,  Part  II.,  para.  1,  abstracted  above. 

It  may  now  be  considered  settled  that  a  term  did  not  Do«  \.Jones. 
become  satisfied,  within  the  meaning  of  the  Act  of  1845, 
unless  the  beneficial  interest  in  the  whole  charge  secured  by 
the  term,  and  the  beneficial  interest  in  the  whole  estate,  are 
united  and  merged  in  one  person  (z) . 


(2)  The  parties.  Sectiop  2- 

All  persons  whose  concurrence  is  necessary  in  order  to  Who  to  be 

parties 

give  to  the  purchaser  the  full  benefit  of  the  contract,  must, 
of  course,  be  parties  to  and  execute  the  conveyance:  and 
it  is  sometimes  desirable  that  persons  from  whom  nothing 
moves  by  the  deed  should  be  parties  to  it,  for  the  purpose 
of  affecting  them  with  notice  of  its  contents,  and  preserving 
indisputable  evidence  of  the  fact  of  notice. 

In  the  case  of  a  re-sale  before  completion,    where    the  Whether  first 
conveyance  is  made  direct  to  the  sub-purchaser  and  there  should  be 
is  no  increase  of  price,  the  usual  practice  is  to  make  the  party  to  con- 

...  ,  111-      veyance  direct 

original  purchaser  a  party  to  the  conveyance;   although  it  to  sub- 
was  sometimes  deemed  sufficient  to  have  a  memorandum  Purchaser- 
from  the  original  purchaser    authorising    the    vendors    to 
convey    to    the   sub-purchaser.     The    practical    objection, 
before  1926,  to  making  the  original  purchaser  a  party,  wTas 
that  if  he  has  dealt  with  or  incumbered  his  interest  under 
the  agreement,  and  the  fact,  though  unknown  to  the  sub- 
purchaser,  were  to  come  to  the  knowledge  of  any  future 
purchaser    or  mortgagee,    there    would  be    a  difficulty  in 
making  out  a  marketable  title;  for  though  the  sub-pur- 

(z)  Atiderson  v.  Pignet,  (1872)  8  Oh.  180,  189;  42  L.  J.  Ch.  310; 
approving  Doe  v.  Jones,  (1849)  13  Q.  B.  774;  18  L.  J.  Q.  B.  260;  and 
see  Cottrell  v.  Hughes,  (1855)  15  C.  B.  532;  24  L.  J.  O-  P.  107;  Plant 
v.  Taylor,  (1861)  7  H.  &  N.  211;  31  L.  J.  Ex.  289;  Shaw  v.  Johnson, 
(1861)  1  Dr.  &  S.  412;  30  L.  J.  Ch.  646. 
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Chap.  XI. 
Sect.  2. 


Purchaser  can 
generally 
insist  on  con- 
veyance to 
his  nominee. 


Stipulation 
that  unneces- 
sary parties 
shall  concur, 
is  binding. 


Vendor  must, 
in  absence  of 
stipulation, 


chaser,  taking  the  legal  estate  without  notice  of  such  dealing 
or  incumbrance,  would  acquire  an  indefeasible  title,  which 
he  could  transmit  to  another,  although  such  other  might 
be  affected  with  notice,  yet  it  might  be  impossible  to  adduce 
satisfactory  evidence  of  the  fact  of  the  sub-purchaser's  want 
of  notice  (a).  After  1925,  registration  of  a  land  charge 
in  respect  of  an  estate  contract  constitutes  notice  affecting 
a  purchaser;  and,  in  the  absence  of  registration,  a  purchaser 
i&  not  affected  by  notice  of  such  a  contract  (6) .  It  would 
seem,  however,  that  a  dealing  or  incumbrance  by  the  original 
purchaser  is  only  registrable  if  at  the  date  thereof  he  is 
already  entitled  to  a  conveyance  of  the  legal  estate. 

As  a  general  rule  a  purchaser  can  insist  upon  a  conveyance 
either  to  himself  or  his  nominee,  but  this,  of  course,  does  not 
apply  where  the  nominee  declines  to  accept  the  nomination 
or  is  under  disability,  or  where  such  a  conveyance  would 
render  the  vendors  liable  to  the  risk  of  an  action  for  breach 
of  trust,  e.g.,  where  the  vendors  were  trustees  and  the 
nominee,  a  sub-purchaser,  was  one  of  their  number  .and 
refused  to  complete  (c) . 

Where  it  is  a  term  of  the  contract  that  certain  specified 
persons  shall  concur,  the  vendor  cannot,  generally,  decline 
to  procure  their  concurrence  on  the  ground  that  they  are 
in  fact  unnecessary  parties  (d}.  Sect.  42  (1)  of  the  L.  P. 
Act,  1925,  however,  provides  that  a  stipulation  that  a  pur- 
chaser of  a  legal  estate  in  land  shall  accept  a  title  made 
with  the  concurrence  of  any  person  entitled  to  an  equitable 
interest  shall  be  void,  if  a  title  can  be  made  discharged  from 
the  equitable  interest  without  such  concurrence  under  a 
trust  for  isale,  or  under  the  L.  P.  Act,  1925,  or  the  S.  L. 
Act,  1925,  or  any  other  statute. 

The  vendor  will  be  compelled,  even  in  the  absence  of 
express  stipulation,  to  procure  the  concurrence  of  necessary 

(a)  Freer  v.  Hesse,  (1853)  4  D.  M.  &  G.  495;  23  L.  J.  Ch.  338. 
(6)  L.  P.  Act,  1925,8.  198  (1>;  L.  O.  Act,  1925,  s.  10  (1),  Class.  C  (iv), 
and  a.  13  (2). 

(c)  Delves  v.  Gray,  1902,  2  Ch.  606;  71  L.  J.  Ch.  808. 

Of)  Benson  v.  Lamb,  (1846)  9  Beav.  502;   15  L.  J.  Ch.  218. 
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parties  who  are  bound  to  convey  at  his  request  (e),  e.g.,     Chap.  XI. 
trustees  of  the  legal  estate.     A  vesting    order    would    be 


equivalent  to  a  conveyance.     A  direction  in  a  decree  for  Pr°curecon- 

*     f  <*  currence  of 

specific  performance  that  the  vendor  shall  convey  has  the  necessary 
same  effect  as  a  direction  that  the  vendor  "  and  all  other  par 
necessary  parties"  shall  convey(/).  Under  s.  43  of  the 
L.  P.  Act,  1925,  where  a  purchaser  of  a  legal  estate  is 
entitled  to  acquire  the  same  discharged  from  an  equitable 
interest  which  has  been  registered  and  which  will  not  be 
overreached  by  the  conveyance  to  him,  he  may  (notwith- 
standing any  stipulation  to  the  contrary)  require  that  the 
registration  be  cancelled,  or  that  the  person  entitled  to  the 
equitable  interest  concur  in  the  conveyance,  in  either  case 
free  of  expense  to  the  purchaser. 

Upon  a  sale  by  a  mortgagee  under  a  valid  power  of  sale  Sale  ky  mort- 

,    i  •      ,    ,T  -A  Kagee,  u^61 

duly  exercised,  the  purchaser  cannot  require  the  concurrence  power  of  sale, 
of  the  mortgagor  (g).  s  *£££% 

not  necessary. 

A  mortgagor,  selling  as  an  unineumbered  owner,  must,  of  Mortgagor 

course,  procure  the  concurrence  of  his  mortgagee  (Ji) :  so,  a  f^^f^m. 

tenant  in  tail  in  remainder  will  be  decreed  to  convey  a  base  brances  must 

fee,    and   to   covenant    to  bar    the   remainders  over  upon  c^rence°of 

becoming  tenant  in  tail  in  possession  ,(*).  mortgagee. 

Under  the  Bkcy.  Act,  1914  (ft),  the  bankrupt  is-  to  execute  Bankrupt, 

'  when  to  be  a 


all  such  conveyances,  deeds  and  instruments,  and  (generally  party  under 

the  A 
1914. 


to  do  all  such  acts  and  things  in  relation  to  his  property,  the  Act  of 


and  the  distribution  of  the  proceeds  among  his  creditors, 
as  may  reasonably  be  required  by  the  trustee,  or  may  be 
prescribed  by  rules  of  Court,  or  be  directed  by  special  order 
of  the  Court  upon  the  application  of  the  trustee  or  any 
creditor.  The  joinder  of  the  bankrupt  in  the  conveyance 

(e~)  See  Howel  v.    George,  (1815)    1   Mad.   11;    Costigan  v.   Hastier, 
<1804)  2  Sch.  &  L.  at  pp.  160,  166;  and  L.  P.  Act,  1925,  a.  42  (3—4). 

(/)  Minton  v.  Kirwood,  (1868)  3  Ch.  614. 

.  (0)  Clay  v.  Sharpe,  (1802)  Sug.  396;  Allen  v.  Martin,  (1841)  5  Jur. 
239. 

(A)  See  Re  Willett  and  Argenti,  (18-89)  60  L.  T.  735. 

(t)  Lord  Bolingbroke's  case,  1  Sch.  &  L.  19,  n. 

(&)  S.  22  (2). 

30(2) 
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Chap.  XI. 
Sect.  2. 


Widow's 
rights  under 
lu  testate* 
Estates  Act, 
1890. 


A.  E.  Act, 
1»25. 


Husband's 
concurrence. 


may,  in  most  cases,  be  safely  dispensed  -with;  his  covenants 
for  title  are  obviously  of  little  value,  and  the  trustee,  in 
whom  the  bankrupt's  estate  is  vested,  can  make  a  good  title 
to  it  without  his  concurrence. 

Under  the  Intestates  Estates  Act,  1890  (Z),  the  real  and 
personal  estates  of  every  man  who  died  intestate  after  the- 
1st  September,  1890  (and  before  the  1st  January,  1926),. 
leaving  a  widow  but  no  issue,  in  cases  where  the  value  of 
such  estates  did  not  exceed  500Z.,  devolved  on  the  widow 
absolutely  (m};  and  if  the  net  value  exceeded  500Z.,  >she- 
had  a  charge  for  that  sum  on  the  whole  estate  with  interest 
from  the  date  of  the  death  of  the  intestate  at  4  per  cent.  (n)r 
and  such  charge  was  borne  in  proportion  to  the  values  of 
the  real  and  personal  estate  respectively  (o).  The  Act  did 
not  prejudice  any  rights  the  widow  would  otherwise  have 
had  in  the  estates  remaining  after  payment  of  the  sum  (p~) . 
The  Act  had  no  application  in  case  of  a  partial 
intestacy  (^). 

Where  a  person  dies  intestate  on  or  after  the  1st  January, 
1926,  the  rights  of  a  wife  in  the  estate  of  which  her  husband 
may  have  died  intestate,  and  the  rights  of  a  husband  in 
the  estate  of  which  his  wife  may  have  died  intestate,  are 
entirely  different  from  what  they  were  previously.  By  s.  33 
of  the  A.  E.  Act,  1925,  the  real  and  personal  estate  of 
which  any  person  may  die  intestate  are  to  be  held  upon 
trust  for  sale  and  conversion,  and  the  net  residuary  estate 
is  to  be  held  upon  the  trusts  set  out  in  e.  46. 

Under  the  M.  W.  P.  Act,  1882,  the  husband's  concurrence 
is  unnecessary  in  all  cases  where  a  married  woman  who  is 
dealing  with  her  property,  has  either  been  married  since 
1882  (r),  or  though  married  prior  thereto,  has  subsequently 
to  that  date  acquired  the  property  with  which  she  is 

(0  Repealed  by  the  A.  E.  Act,  1925. 

(wi)  S.  1.  (iO  S.  2.  (o)  S.  3. 

(p)  S.  4.  Including  dower;  nee  Be  Charnere,  1896,  1  Ch.  912:  65. 
L.  J.  Ch.  460. 

(?)  Re  Twiffff,  1892,  1  Ch.  579;  61  L.  J.  Ch.  444. 
(r)  S.  2. 
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dealing  (s).     The  L.  P.  Act,  1925,  which  does  away  with  Chap.  XI. 

the  requirement  of  acknowledgment  in  a  conveyance  by  a  eot'   ' 

married  woman  to  whom  the  Act  of  1882  does  not  apply, 
retains  the  necessity  for  the  husband's  concurrence  (t). 

It  was  decided  in  Harkness  and  Allsopp  (u]  that  a  married  Construction 
woman  could  (not,  without  her  husband's  concurrence  and  p.  Act,  as  to' 
an  acknowledged  deed,  convey  the  legal  estate  in  real  married 
estate  of  which  she  was,  either,  jointly  with 'others  or  solely,  trustees, 
seised  in  trust.  'But  'by  s.  170  of  the  L.  P.  Act,  1925 
(which  takes  the  place  of  s.  1  of  the  M.  W.  P.  Act,  1907), 
a  married  woman  is  able  to  acquire,  as  well  from  her 
husband  as  from  any  other  person,  and  hold,  any  interest  in 
property,  real  or  personal,  either  solely  or  jointly  with  any 
other  person  as  a  trustee  or  personal  representative,  in  like 
manner  as  if  she  were  a  feme  sole;  and  no  interest  in  such 
property  is  to  vest  or  be  deemed  to  have  vested  in  the 
husband  by  reason  only  of  the  acquisition  by  his  wife 
(sub-s.  (1)).  And  by  sub-s.  (2)  a  married  woman  is  able, 
without  her  husband,  to  dispose  of,  or  to  join  in  disposing 
of,  any  interest  in  real  or  personal  property  held  by  her 
solely  or  jointly  with  any  other  person,  as  trustee  or  personal 
representative,  in  like  manner  as  if  she  were  a  feme  sole. 
The  section  applies  to  a  woman  married  after  the 
31st  December,  1882,  and  to  a  woman  married  before  the 
let  January,  1883,  who  became  a  trustee  or  personal  repre- 
sentative on  or  after  that  date  .(sub-s.  (3));  'and  it  operates 
to  render  valid  and  confirm  all  such  acquisitions  and  dis- 
positions made  after  the  31st  December,  1882,  but  where 
any  title  or  right  has  been  acquired  through  or  with  the 
concurrence  of  the  husband  before  the  1st  January,  1908, 
such  title  or  right  is  to  prevail  over  any  title  or  right  which 
would  otherwise  be  rendered  valid  by  this  section  or  any 
enactment  it  replaces  (sub-s.  (4)). 

It  was  formerly  a  common  practice  to  insert  in  the  descrip-  Description 
tion  of  the,  parties  a  short  statement  of  the  capacities  in  °  par 
which  they  concurred  in  the  deed,  and  this  may  still  be 

(s)  S.  5,  inf.  p.  516.  (0  S.  167  (1). 

(M)  1896,  2  Ch.  358;  65  L.  J.  Ch.  726. 
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Charity 
trustees. 
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desirable  in  cases  where  the  same  person  concurs  in  different 
capacities,  and  the  nature  of  his  several  interests  is  not 
sufficiently  disclosed  in  other  parts  of  the  deed  (x) .  Where 
a  deed  is-  to  be  executed  under  a  power  of  attorney,  as  a 
general  rule  the  principal,  and  not  the  attorney,  is  named 
as  a  party. 

But  in  the  absence  of  a  statutory  or  other  direction  to  the 
contrary,  the  donee  of  the  power  may  execute  the  instrument 
in  his  own  name  (y] .  Where  he  does  this,  it  should  be 
expressed  that  the  attorney  executes  the  instrument  on 
behalf  of  his  principal.  By  6.  7  (4)  of  the  L.  P.  Act, 
1925,  it  is  provided  that  where  any  such  power  as  therein 
referred  to  for  disposing  of  the  legal  estate  is  exercisable 
by  a  person  who  is  not  the  estate  owner,  the  power  is  whan 
practicable  to  be  exercised  in  the  name  and  on  behalf  of 
the  estate  owner  (z). 

For  the  purposes  of  s.  29  of  the  S.  L.  Act,  1925,  all 
land  vested  in  trustees  for  charitable,  ecclesiastical,  or 
public  purposes,  is  to  be  deemed  settled  land,  and  the 
trustees  are  to  have  the  powers  conferred  by  the  Act  on 
a  tenant  for  life  and  on  the  trustees  of  a  settlement  (zz] . 
And  by  sub-s.  (5)  where  any  trustees  or  the  .majority  of 
them  have  power  (a]  to  transfer  or  create  any  legal  estate 
that  estate  is  to  be  transferred  or  created  in  the  names  and 
on  behalf  the  persons  (including  the  official  trustee  of 
charity  lands)  in  whom  the  legal  estate  is  vested. 


Section  3. 

Recitals 
generally. 


(3)  The  recitals. 

As  a  general  rule,  no  recital  should  be  inserted  which  is 
not  necessary  to  render  the  subsequent  part  of  the  draft 


(x)  See  Fausset  v.  Carpenter,  (1831)  2  Dow.  k  C.  232;  Sug.  H.  L. 
76;  Carter  v.  C.,  (1867)  3  K.  &  J.  at  p.  634;  27  L.  J.  Ch.  74. 

(y)  L.  P.  Act,  1925,  s.  123. 

(z)  As  to  execution  on  behalf  of  a  corporation,  see  ift.,  s.  74. 

(zz)  See  Re  Booth  and  Southend,  $c.  Co.,  1927,  1  Ch.  579. 

(a)  As  to  the  power  of  the  majority  to  act,  see  s.  12  of  the  Char. 
Trust*  Act,  1869. 
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clear  and  intelligible,  or  which  has  not  a  logical  connection     Chap.  XL 
with  some  operative  part  of  the  draft  (6). 


Nevertheless,  in  particular  cases,  recitals  not  strictly  neces-  Sometimes 
sary  to  the  logical  unity  of  the  assurance  may  frequently 


with  advantage  be  introduced,  with  a  view  to  their  becoming  dence  in  sup- 

port  of  title. 

evidence  under  the  provisions  of  s.  45  (6)  of  the  L.  P.  Act, 
1925  (which  takes  the  place  of  s.  2  of  the  V.  &  P.  Act, 
1874),  and  thereby  simplifying  the  title  on  a  future  sale. 

In  disentailing  deeds,  the  statutory  effect  of   which    is  Whether 
independent  not  only  of  the  motives  but  even  of  the  ex-  disentailing 
pressed    intention   of    the   parties,  recitals    seem  to  be  in  assurances. 
general  useless.     A  simple  conveyance  by  A.  of  a  specified 
estate,  or  of  all  the  lands  held  by  him  as  tenant  in  tail  under 
a  specified  .settlement  or  in  a  specified  locality,    and    the 
consent  of  B.  as  protector,  either  generally  or  under  ,the 
limitations  of  any  specified  instrument,  is  as  effective,  and 
usually  as  intelligible,  as  if  preceded  by  an  elaborate  state- 
ment of  the  previous  title,  or  of  the  motives  which  induced 
the  parties  to  effect  the  assurance  (c). 

A  vendor,  who  is  not  an  absolute  owner,  may  and  should,  Should  show 
as  a  general  rule,  require  such  matters  to  be  recited  as  will  to  convey. 
be  sufficient  to  show  that  he  is  justified  in    making    the 
assurance. 

As  a  release  of  claims,  however  generally  expressed,  is  Recitals  in  a 
confined    by   a    rule    of   Equity  to  matters  of  which  the  claims. 
releasor  is  cognizant,  it  is  very  important,  in  a  deed  of 
release,  that  the  origin  of  the  several  claims,  -and  all  the 
circumstances  connected  .with  them,  should  be  clearly  stated 
in  the  recitals  (d)  .     Where  the  conveyance  or  release  of  an 
estate  is  part  of  a  general  arrangement,  the  recitals  should 
show  that  those;  acts  or  assurances  which  are  to  form  the 
consideration  for  such  conveyance  or    release,    have    been 
already  done  or  perfected;   and  should  not,  as  often  happens, 

(6)  As  to  the  use  of  recitals,  see  1  Dav.  44  et  seq. 
(c)  See  Crompton  v.  Jarratt,  (1885)  30  Ch.  D.  298;  cf.  Re  Hodgson, 
1898,  2  Oh.  545. 

(d~)  This  applies  also  to  deeds  of  indemnity. 
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Chap.  XI. 
Seot.  S. 


Arrangement 
of  recitals. 


Mode  of  re- 
citing powers. 


Recitals  are 
matters  of 
convenience, 
not  of  neces- 
«ity. 


merely  state  an  intention  to  do  or  perfect  them.  Such  a 
recital  suggests  an  inquiry  whether  such  intention  was 
carried  out,  and  a  demand  for  evidence  of  such  being  the 
fact. 

The  chronological  arrangement  is  generally  the  best:  but 
when  separate  estates  or  interests  are  to  be  dealt  with,  it  may 
often  be  advantageous  to  group  together  such  recitals  as 
relate  exclusively  to  any  particular  estate  or  interest. 

It  is  a  convenient  and  seems  to  be  a  growing  practice 
in  complicated  cases,  to  schedule  statements  of  facts  and 
documents  with  a  view  to  simplifying  the  recitals  and 
operative  parts  of  the  instrument. 

In  reciting  a  power,  no  more  need  be  set  out  than  is 
sufficient  to  show  -that  it  authorizes  what  is  proposed  to  be 
accomplished:  and  so  much  of  the  instrument  creating  the 
power  must  be  set  out  as  may,  with  the  aid  of  subsequent 
recitals,  be  sufficient  to  show  that  the  power  has  become  exer- 
ciseable  and  that  all  necessary  consents  (if  any)  have  been 
given:  and  parties  whose  consent  is  requisite,  should,  if 
possible,  express  such  consent  on  the  face  of  the  assurance. 
It  will  be  borne  in  mind  that  since  1925  powers  of  appoint- 
ment over  land  operate,  in  general  (e),  only  in  Equity,  (/). 

When  a  legal  estate  is  being  dealt  with,  the  practice  since 
1925  is  to  exclude  references  to  equitable  interests  from  the 
recitals.  But  where  trustees  are  buying  from  their  bene- 
ficiaries, the  recitals  would  necessarily  show  the  equitable 
interests  (#). 

Recitals,  though  often  expedient,  are  not  essential  to  the 
operation  of  an  assurance;  every  case  resolves  itself  into  a 
question  of  present  or  future  convenience.  Even  in  the  case 
of  a  release  of  a  doubtful  right,  though  it  is  in  the  highest 
degree  expedient  to  show  upon  the  face  of  the  assurance  that 

(e)  This  does  not  apply  to  powers  vested  in  a  mortgagee  in  right  of 
his  estate. 

(/)  L.  P.  Act,  1925,  s.  1  (7). 

(0)  See  Wolst.  «t  Cherry,  llth  ed.  vol.  i.  p.  Ixxv.;  and  consider  the 
proviso  to  s.  110  (2)  of  the  S.  L.  Act,  1925. 
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the  party  executing  it  did  so  with  a  full  knowledge  of  facts,  Chap.  XI. 

and  of  the  questions  arising  upon  them,  it  would  be  sufficient,  ' 

in  order  to  sustain  the  instrument,  to  show  aliunde  that  such 
knowledge  was  actually  possessed  by  the  releasing  party. 

By  making  a  deed  supplemental  to  a  former  deed  or  deeds  Effect  of 
a  considerable  saving  may  frequentl-y  be  made  in  the  length 
of  the  recitals.  Under  s.  58  of  the  Li.  P.  Act,  1925  (which 
takes  the  place  of  s.  53  of  the  Conv.  Act,  1881),  where  an 
instrument  is  expressed  to  be  supplemental  to  a  previous 
instrument,  it  is,  so  far  as  may  be,  to  be  read  and  have  effect 
as  if  the  supplemental  instrument  contained  a  full  recital 
of  the  previous  instrument.  But  this  enactment  does  not  give 
a  right  to  an  abstract  or  production  of  any  such  previous 
instrument.  As  a  general  rule  a  document  dealing  with  the 
legal  estate  should  not  be  made  supplemental  to  documents 
which  only  affect  equitable  interests. 

Recitals,  though  they  may  explain  doubtful  expressions,  Effect  of 
will  not  cut  down  the  plain  effect  of  (h~),  nor  ordinarily 
supply  a  total  omission  in  (*),  the  operative  part  of  a  deed.  of  deed- 
And,  as  a  general  rule,  where  there  is  a  discrepancy  between 
the  recitals  and  the  operative  part,  the  former  being  clear 
as  to  what  is  intended  to  be  conveyed,  and  the  latter  con- 
taining wide  sweeping  words  of  conveyance,  the  operation  of 
the  latter  will  be  restricted  (/c).     Thus,  where  a  settlement 
recited  that  by  virtue  of  divers  assurances  certain  specified 

(h)  Holllday  v.  Ovcrton,  (1852)  14  Beav.  467;  21  L.  J.  Ch.  769;  and 
see  cases  cited;  Eastwood  v.  Ashton,  1915,  A.  C.  900. 

(i)  Hammond  v.  H.,  (1854)  19  Beav.  29. 

(k)  llooke  v.  Lord  Kensington,  (1856)  2  K.  &  J.  753;  25  L.  J.  Ch. 
795;  Ke  Neal's  Trusts,  (1857)  4  Jur.  N.  S.  6;  Hopkinson  v.  Lusk,  (1865) 
34  Beav.  215;  Young  v.  Smith,  (1865)  1  Eq.  180;  Childers  v.  Eardley, 
(1860)  28  Beav.  648;  Willoughby  v.  Middleton,  (1862)  2  J.  &  H.  344; 
31  L..  J.  Ch.  683;  and  see  also  Monypenny  v.  Jt£.,  (1861)  9  H.  L.  C. 
114;  (1859)  3  D.  &  J.  572;  28  L.  J.  Ch.  303;  Barratt  v.  Wyatt,  (1862) 
30  Beav.  442;  31  L.  J.  Ch.  652;  Knapping  v.  Tomlinson,  (1870)  18 
W.  R.  684;  Howard  v.  Lord  Shrewsbury,  (1874)  17  Eq.  378;  43  L.  J. 
Ch.  495;  Danby  v.  Coutts,  (1885)  29  Oh.  D.  500;  54  L.  J.  Ch.  577; 
Crompton  v.  Jarratt,  (1885)  30  Ch.  D.  298;  54  L.  J.  Ch.  1109;  Earl 
Grey  v.  Earl  of  Durham,  (1887)  57  L.  T.  164;  and  see  Re  Williams' 
Settlement,  1911,  1  Ch.  441;  Crouch  v.  C.,  1912,  1  K.  B.  378;  Norton 
on  Deeds,  2nd  ed.  197. 
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Chap.  XI.     properties,  "and  all  other  the  freehold  hereditaments  in  the 

O^rt*      o 

*>*""   •       county  of  York  thereinafter  expressed  to  be  appointed  and 

released,"  were  limited  as  the  settlor  should  appoint  and 
then  to  him  in  fee,  and  the  settlor  appointed  and  released  the 
specified  properties  and  all  other  his  freehold  hereditaments 
in  the  county  of  York,  it  was  held  that  an  estate  in  that 
county  of  which  the  vendor  was  seised  in  fee,  but  not  under 
the  specified  instruments,  did  not  pass  (J). 

May  be  So,  in  the  converse  case,  the  generality  of  the  recitals  may 

operative  part  ^  restricted  by  the  form  of  the  operative  part  of  the  deed. 

of  deed.  Thus,  where  in  a  marriage  settlement  there  was  va  recital  of 

an  agreement  to  settle  the  wife  a  after-acquired  property, 

followed  by  a  covenant  which  was  binding  on  the  husband 

alone,  it  was  held  that  the  operation  of  the  covenant  was  not 

extended  by  the  general  form  of  the  recital  (m). 

Of  Tender's          In  one  case,  a  question  was  raised  and  not  decided,  whether, 
purchaser         when  a  purchase  deed  contained  a  recital  of  the  vendor's 
estopped          title,  the  purchaser  upon  being  evicted  was  not  estopped  from 
questioning  the  accuracy  of  such  recital  in  an  action  on  the 
covenants  for  title  (w) :  the  question  appears,  however,  to  have 
been  decided  in  the  negative  in  a  later  case  (o),  where  the 
Court  held  that  where  a  recital  is  intended  to  be  the  statement 
of  one  party  only,  the  estoppel  is  confined  to  that  party;  and 
the  intention  is  to  be  gathered  from  construing  the  instru- 
ment (p) ;  and  this  seems  to  be  the  reasonable  doctrine. 

(0  Jenner  v.  J.,  (1866)  1  Eq.  361;   35  L.  J.  Ch.  329. 

(»i)  young  v.  Smith,  (1865)  1  Eq.  180;  Samsden  v.  Smith,  (1854) 
2  Dr.  298;  23  L.  J.  Ch.  757;  and  see  Buckland  v.  B.,  1900,  2  Ch.  534; 
69  L.  J.  Ch.  648;  and  Crouch  v.  C.,  tup.;  Norton,  2nd  ed.  200. 

(n)  Youny  v.  Baincock,  (1849)  7  O.  B.  310;   18  L.  J.  C.  P.  193. 

(o)  Strouffhill  v.  Buck,  (1850)  14  Q.  B.  781;  19  L.  J.  Q.  B.  209.  But 
the  recital  will  bind  the  vendor  and  parties  claiming  under  him;  Doe  v. 
Stone,  (1846)  3  O.  B.  176;  15  L.  J.  C.  P.  234;  Wiles  v.  Woodward, 
(1850)  5  Ex.  557;  20  L.  J.  Ex.  26.  See  as  to  estoppel  by  recitals, 
Sounders  v.  Merryweather,  (1865)  3  H.  &  C.  902;  35  L.  J.  Ex.  JL15; 
Morton  v.  Woods,  (1869)  L.  B.  4  Q.  B.  293;  38  L.  J.  Q.  B.  81;  Clarke 
v.  Hall,  (1888)  24  L.  R.  Ir.  316;  Be  Hoffe's  Estate,  (1900)  82  L.  T. 
556;  Be  Holland,  1901,  2  Ch.  145;  1902,  2  Ch.  360;  70  L.  J.  Ch.  625; 
71  ib.  518;  Trinidad  Aspftalte  Co.  v.  Coryat,  1896,  A.  C.  587;  65  L.  J. 
P.  C.  100;  Be  Maddy's  Estate,  1901,  2  Ch.  820;  71  L.  J.  Ch.  18. 

(p)  Hills  v.  Laming,  (1853)  9  Ex.  256;  23  L.  J.  Ex.  60;  Sounders  v. 
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In  order  to  create  an  estoppel  the  recital  must  be  clear  and     Chap.  XI. 
unambiguous  (q)  :  thus  where  the  purchase  deed  contains  a  t-  3>__ 

recital  that  the  vendor  is  seised  or  otherwise  well  entitled  in  fee 
free  from  incumbrances,  and  at  the  date  of  conveyance  he  has 
only  an  equitable  interest,  but  subsequently  acquires  the  legal 
estate,  it  would  seem  that  the  recital,  as  it  is  not  inconsistent 
with  the  fact,  creates  no  estoppel  so  as  to  pass  the  legal  estate 
to  the  purchaser  (r)  ;  on  the  same  principle,  a  covenant  for 
title  will  not  estop  the  vendor  from  denying  that  he  had  the 
legal  estate  (s)  ;  to  do  so,  there  must  be  a  clear  and  expresa 
statement  that  he  had  it  (£). 

Where  a  deed  is  executed  pursuant  to  a  ,written  agree-  Written 
ment,  it  is  generally  inexpedient  to  recite  that  agreement 
and  so  bring  it  upon  the  title,  unless  ;it  be  material  to  the  recited 
full  operation  or  validity  of  the  deed:  as  -in  the  case  of  a 
post-nuptial  settlement,  where  it  is  generally  proper  to  recite 
prior  articles,  in  order  to  show  that  the  settlement  is  not 
voluntary.  So,  where  either  party  to  a  contract  .dies  before 
its  completion,  the  contract  itself,  as  a  general  .rule,  becomes 
part  of  the  title,  and  should  be  recited  in  the  conveyance.  A 
recital  that  the  sale  was  by  auction  under  certain  printed 
particulars  and  conditions,  should  never  be  inserted,  save  in 
those  cases  (which,  except  on  sales  by  the  Court,  are  very 
rare)  where  the  recitals  show  that  such  a  mode  of  sale  was  the 
only  proper  one. 

Where  a  person  executes  a  deed  for  the  purpose  of  remov-  Recitals  of 


ing  objections  to  the  title,  and  the  deed  merely  mentions  deed  of  con 
their  existence,  without  specifying  them  or  showing  that  firmation. 
objections  have  been  withheld  from  him,  and  he  ,asks  no 
questions,  he  will,  as  between  himself  and  the  purchaser,  be 

Merryweather,  sup.;  Trinidad  Asphalte  Co.  v.  Coryat,  sup.;  Norton, 
2nd  ed.  211  et  seg. 

(?)  Low  v.  Bouverie,  1891,  3  Ch.  82,  113;  60  L.  J.  Ch.  594. 

(r)  Heath  v.  Crealock,  (1874,)  10  Ch.  22,  30;  43  L.  J.  Ch.  169;  and 
see  Fernando  v.  Gunatillaka,  1921,  2  A.  C.  357;  and  cf.  Re  Horton,  (1885) 
51  L.  T.  420. 

(«)  General  Finance,  $c.  Co.  v.  Liberator  Building  Soc.,  (1878)  10 
Ch.  D.  15,  22—23. 

(0  Onward  Building  Soc.  v.  Smithson,  1893,  1  Ch.  1;  62  L.  J.  Ch. 
138;  and  see  Lovett  v.  L.,  1898,  1  Ch.  82;  67  L.  J.  Ch.  20. 
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Chap.  XI. 
Sect.  3. 


bound,  though  in  fact  unaware  of  their  real  nature  (n) :  and 
it  is  presumed  that  a  person  executing  such  a  general  con- 
firmation, even  though  in  fact  deceived  as  to  the  real  nature 
of  the  objections,  would  be  bound,  if  the 'purchaser  had  no 
notice  of  the  deception.  A  general  confirmation  would 
appear  to  be  the  most  eligible  for  the  'purchaser;  but  the 
party  confirming  should  ordinarily  insist  on  the  particular 
objections  being  specified,  and  in  terms  confine  his  confirma- 
tion to  their  removal.. 


Consideration 
— to  be  truly 
stated. 


Duty  payable 
ou  fixtures, 
timber,  &c. 

Chattels 
passing  by 
delivery. 

Recital  of 
sale,  its  effect. 


On  sale  of 
property 
subject  to  a 
mortgage. 


(4)  The  consideration — words  of  conveyance — and  parcels. 

Care  must  be  taken  in  preparing  the  deed  to  state  truly  the 
consideration  paid  by  the  purchaser,  and  all  other  facts  and 
circumstances  which  affect  the  amount  of  duty  which  will 
have  to  be  paid;  the  omission  to  do  <so,  though  it  will  not 
affect  the  sufficiency  of  the  stamp  or  the  validity  of  the  deed, 
will  expose  the  parties  who  prepare  the  deed  to  a  penalty,  and 
the  vendor  to  an  action  by  the  purchaser  for  the  return  of  the 
unexpressed  consideration  (#).  Where  fixtures,  standing 
timber,  or  any  other  parts  of  the  inheritance  >are  taken  at  a 
valuation,  its  amount  must  be  included  in  the  consideration ; 
but  moveable  chattels  which  pass  by  delivery  may  be  handed 
over,  and  receipts  may  be  given  for  them  and  for  their  price ; 
if,  however,  they  be  for  any  reason  assigned  by  deed,  the  ad 
valorem,  duty  attaches,  and  their  price  must  be  stated ;  and  it 
would  appear  that  the  recital  in  a  deed  of  such  sale  and 
delivery  (wrhich  has  been  very  frequent  in  practice)  renders 
the  duty  payable,  unless  the  articles  are  of  such  a  kind  as 
would  come  under  the  description  of  goods,  wares  or  mer- 
chandise {y}. 

Where  the  consideration  consists  wholly  or  in  part  of  a 
debt  due  to  the  purchaser,  or  where  the  property  is  conveyed 

(M)  Lord  Braybroke  v.  Inskip,  (1803)  8  Ves.  431;  Norton,  p.  193. 
Cf .  Addis  v.  Campbell,  (1841)  4  Beav.  401 ;  10  L.  J.  N.  S.  Ch.  284. 

(*)  See  formerly  48  Geo.  3,  c.  149,  ss.  22—26;  55  Geo.  3,  c.  184,  s.  8; 
Stamp  Act,  1870,  B.  10;  G  ing  el  v.  Purkint,  (1850)  4  Ex.  720;  19  L.  J. 
Ex.  129;  and  see  now  the  Stamp  Act,  1891,  s.  5;  and  see  A.-G.  v.  Brown, 
(1849)  3  Ex.  662. 

(y)  llorijall  v.  Iley,  (1848)  2  Ex.  778;  see  Garnett  v.  Commrt.  of 
Inland  Revenue,  (1899)  81  L.  T.  633. 
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subject  to  the  payment  or  transfer  of  any  money  or  stock,     Chap.  XI. 
whether  charged  on  the  property  or  not,  such  debt,  money, 
or  stock  is  subject  to  duty,  and  its  existence  must  therefore 
appear  upon  the  face  of  the  deed  (z). 

(Where  estates  are  purchased  by  two  or  more  at  an  entire  Apportion- 
sum,  and  the  purchasers  take  separate  conveyances,  or  where  rideratioiT'on 
estates  of  different  tenures  or  held  under  different  titles  are  separate 
purchased  at  an  entire  sum,  but  are  conveyed  to  the  purchaser  Of  property 
separately  by  separate  instruments,  the  purchase- money  may,  comPri8ed 
for  the  purpose  of  diminishing  the  duty,  be  Apportioned  on  chase, 
the  face  of  the  conveyances  in  such  manner  as  the  parties 
think  fit  (a),  without  regard  to  the  actual  value  of  the  estates, 
or  (in  the  case  of  there  being  several  .purchasers)  'to  the 
pecuniary  arrangements  between  the  parties.     Where  there 
are  several  instruments  of  conveyance  for  completing  the 
purchaser's  title,  the  principal  instrument  only  is  chargeable 
with  ad  valorem  duty  and  the  others  with  .such  duty  only  as 
they  are  respectively  liable  to,  not  exceeding  the  duty  payable 
on  the  principal  instrument  (6). 

Where,   after   the   contract  but   before   conveyance,   the  What  duty 
property  is  sold  and  conveyed  direct  to  a  sub-purchaser,  ad  Conveyance 
valorem  duty  is  payable  on  the  amount  of  this  purchase-  direct  to  sub- 
money  (c) ;  and  this,  it  would  seem,  whether  it  .be  less  or  ^ 
more  than  the  original  purchase-money;  where  there  is  more 
than  one  sub-purchaser  ad  valorem  duty  is  payable  in  respect 
of  the  consideration  moving  from  each  sub-purchaser  on  his 
conveyance  without  regard  to  the  original  consideration  (d) . 
If  a  purchaser  sells,  before  conveyance,  part  of  the  property, 
and  ad  valorem  duty  is  paid  on  such  sub-sale,  the  conveyance 
to  the  purchaser  of  the  remaining  part  of  the  property  will 
bear  a  stamp  duty  in  respect  of  so  much  of  the  original 
purchase-money  as,  having  regard  to  the  relative  values  of 
the  properties  sub-sold  and  not  sub-sold,  is  apportionable 
to  the  part  of  the  property  conveyed  to  such  purchaser  (e). 

Or)  Stamp  Act,  18Q1,  s.  57. 

(a)  Stamp    Act,   1891,  s.  58    (1),    (2);  but  see  Finance    (1909—10) 
Act,  1910,  s.  73. 
(i)  Ib.  sub-s.  (3). 

(c)  Ib.  sub-s.  (4).  (d)  Ib.  sub-s.  (5). 

(e)  Maples  v.  7.  R.  Comntrs.,  1914,  3  K.  B.  303. 
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Chap.  XI. 
Sect.  4. 


"  Conveyance 
on  sale." 


Where  the  sub-purchaser  takes  a  conveyance  of  the  interest 
of  the  person  immediately  selling  to  him  he  does  not  pay  ad 
valorem  on  a  further  conveyance  by  the  original  vendor  (/) . 

A  conveyance  on  sale  which  is  chargeable  with  duty  under 
the  Stamp  Act,  1891  (<;),  is  defined  by  s.  54  of  the 
Act  (/t)  to  include  every  instrument  and  every  decree  or 
order  of  any  Court  or  of  any  commissioners  whereby  any 
property,  or  any  estate  or  interest  in  any  property,  upon  the 
sale  thereof  is  transferred  to  or  vested  in  a  purchaser,  or 
any  other  person  on  his  behalf  or  by  his  direction. 


Sale  in  con- 
sideration of 
transfer  of 
stock. 


Parcels, 
how  to  be 
described. 


Where  the  consideration  for  a  conveyance  on  sale  consists 
wholly  or  in  part  of  any  stock  or  marketable  security,  the 
conveyance  is  to  be  charged  with  ad  valorem  duty  in  respect 
of  the  value  of  such  stock  or  security;  where  it  consists 
wholly  or  in  part  of  a  security  which  is  not  marketable,  the 
duty  is  chargeable  on  the  amount  then  due  for  principal  and 
interest  on  the  security  (i) .  And  the  Act  provides  how  the 
duty  is  to  be  charged  where  the  consideration  consists  .of 
periodical  payments  either  for  a  definite  period,  exceeding  or 
not  exceeding  twenty  years,  or  in  perpetuity,  or  for  an 
indefinite  period  not  terminable  with  life,  or  for  a  life  or 
lives  (/c) . 

In  describing  the  parcels,  it  is  usual  and  generally  con- 
venient to  supplement  the  description  by  reference  to  a 
schedule  or  map,  or  to  both  (I).  In  some  cases  the  question 
has  arisen  whether  a  purchaser  is  entitled  (in  the  absence 
of  express  stipulation)  to  insist  upon  the  conveyance  con- 
taining a  description  of  the  property  by  reference  to  a  plan. 
A  purchaser  is  entitled  to  have  a  plan  to  his  conveyance 
where  this  is  necessary  in  order  that  the  property  may  be 


(/)  Stamp  Act,  1891,  a.  58  (6). 

(<?)  See  s.  1  and  Sch.  1. 

(A)  See  Alpe,  17th  ed.  pp.  118—130. 

(»)  S.  65.  (*)  See  s.  56. 

1(0  As  to  the  description  of  registered  land,  see  L.  R.  Act,  1925,  s.  76 
(replacing  s.  14  (2)  of  L.  T.  Act,  1897);  and  see  rules  272—285  of  the 
L.  R.  Rules,  1925. 
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identified  with  sufficient  distinctness  (m).     Moreover,  even     Chap.  Xi. 
where  this  necessity  does  not  arise,  it  nevertheless  appears  '   ' 

that  in  ordinary  cases  a  purchaser  is  entitled  for  his  own 
convenience  to  have  a  plan  to  his  conveyance  for  the  purpose 
of  identifying  (or  further  identifying)  the  property  con- 
veyed (n), 

Care  should  be  taken  in  using  a  plan  to  have  either  a  Care  requisite 
substantive  description  of  the  property  in  the  body  of  the  £}an8eu 
deed  or  in  a  schedule,  so  as  to  let  the  plan  be  merely  in 
aid  and  explanation  of  this  description;  or  else  to  insure 
perfect  accuracy  in  the  plan  itself  (o).  This,  except  in  the 
case  of  very  small  properties,  may  generally  best  be  done 
by  using  the  ordnance  map.  Accuracy  is  particularly 
requisite  in  conveyances  or  leases  of  mines,  or  where  land 
is  cut  up  for  building  purposes,  or  is  otherwise  conveyed 
by  reference  to  imaginary  lines  of  demarcation.  In  such 
a  case,  a  slight  error  in  the  drawing  of  the  plan  may  be 
attended  with  serious  consequences.  For  instance,  where  Effect  of 
a  piece  of  land  was  conveyed  by  the  description  of  "  a  e 
small  piece  marked  in  the  plan  as  153,  &,"  containing  34 
perches,  and  the  plan  was  d*rawn  to  a  scale,  and  153,  &, 
being  a  piece  marked  off  on  the  plan  from  a  close  numbered 
153,  contained  according  to  the  scale  only  27  perches,  it 
was  held  that  no  more  passed;  though  there  was  little  doubt 
that  the  plan  was  incorrect,  and  that  153,  & — which  was 
a  valuable  strip  of  frontage — was  intended  by  both  parties 
to  extend  to  a  point  corresponding  with  the  extent  of  some 
adjoining  back  land,  to  which  it  would  have  extended  had 
it  in  fact  contained  34  perches  instead  of  27  perches  (p). 

(m)  Re  Sparrow  and  James'  Contract,  1910,  2  Ch.  60.  This  case,  as 
will  be  seen  from  the  report,  was  decided  in  1902. 

(n)  Ee  Sansom  and  Narbeth's  Contract,  1910,  1  Ch.  741. 

(o)  See,  as  to  the  effect  of  a  variance  between  a  schedule  to  a  con- 
veyance and  an  indorsed  map,  Llewellyn  v.  Earl  of  Jersey,  (1843)  11 
M.  &  W.  183 ;  and  as  to  the  schedule  and  map  restricting  the  description 
in  the  body  of  the  deed,  Barton  v.  Dawes,  (1850)  10  O.  B.  261 ;  Walsh  v. 
Trevanion,  (1850)  15  Q.  B.  733;  Re  Brocket,  1908,  1  Ch.  p.  196. 

(?)  Llewellyn  v.  Earl  of  Jersey,  (1843)  11  M.  &  W.  183;  12  L.  J. 
Ex.  243;  Barton  v.  Dawes,  (1850)  10  C.  B.  261;  19  L.  J.  C.  P.  302; 
Harris  v.  Pepperell,  (1867)  5  Eq.  1;  Davis  v.  Shepherd,  (1866)  1  Ch. 
410;  35  L.  J.  Ch.  581,  where  the  supposed  direction  of  a  fault  which 
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Chap.  XL 
Sect.  4. 


Reference  to 
occupancy. 


Error  of 
description. 


The  result  was  that  part  of  the  back  land,  which  was 
comprised  in  the  sale,  was  left  without  a  frontage  (q). 
The  question  of  parcel  or  no  parcel  is  a  question  of  fact  for 
a  jury  to  decide;  but  it  is  the  province  of  the  judge  to 
explain  to  the  jury  how  the  map,  as  any  other  portion  of 
the  deed,  is  to  be  construed  (r). 

Where  the  occupancy  of  the  property  is  referred  to, 
care  should  be  taken  to  have  a  substantive  and  sufficient 
independent  description;  otherwise,  the  effect  of  the  deed 
will  depend  upon  evidence  of  the  fact  of  occupancy ;  and 
nothing  which  cannot  be  strictly  proved  to  have  been  so 
occupied  will  pass  (s) .  Where  the  reference  to  occupancy 
is  in  the  following  form:  "all  that  messuage,  &c.,  as  the 
same  is  now,  or  lately  was,  in  the  occupation  of  A.  B.,"  it 
is  not  to  be  considered  as  intended  to  restrict  the  purchaser's 
enjoyment  of  the  property,  in  the  way  in  which  it  was 
enjoyed  by  A.  B.,  but  merely  to  identify  the  property  (<). 
Under  certain  circumstances,  where  an  instrument  is  am- 
biguous, evidence  of  user  may  be  given  to  show  the  sense 
in  which  the  terms  of  the  instrument  were  employed  («). 

But  where  the  deed  contains  an  adequate  and  sufficient 
definition,  with  convenient  certainty,  of  what  is  intended  to 
pass  (a:),  an  erroneous  addition,  whether  subsequent  or  not  to 
the  true  description  («/),  will  not  vitiate  it,  according  to  the 

was  to  be  the  boundary  of  a  mine  was  shown  upon  a  plan;  Lyle  v. 
Richards,  (1866)  L.  R.  1  H.  L.  222;  35  L,.  J.  Q.  B.  214,  a  case  of 
disputed  boundaries  between  grantees  of  conterminous  mines.  See  also- 
May  v.  Platt,  1900,  1  Ch.  616;  69  I,.  J.  Ch.  357. 

(y)  As  to  the  importance  of  accuracy  in  the  plan,  see  Eistwood  v. 
Ashton,  1915,  A.  0.  900,  919—920;  Mellor  v.  Walmesley,  1905,  2  Ch. 
164,  175. 

(r)  Lyle  v.  Richards,  sup.;  inf.  p.  864. 

(*)  Dyne  v.  Nutley,  (1853)  14  C.  B.  122. 

(«)  Martyr  v.  Lawrence,  (1864)  2  D.  J.  &  S.  261,  and  cases  there 
cited;  Polden  v.  Bastard,  (1865)  I».  R.  1  Q.  B.  156;  35  L.  J.  Q.  B.  92; 
but  see  Francis  v.  Hayward,  (1882)  22  Ch.  D.  177;  52  L.  J.  Ch.  29K 

(«)  Watcham  v.  E.  A.  Protectorate,  1919,  A.  O.  533. 

(*)  Per  Parke,  B.,  Llewellyn  v.  Earl  of  Jersey,  (1843)  11  M.  &.  W. 
189;  12  L.  J.  Ex.  24A. 

(y)  Cowen  v.  Truefitt,  1899,  2  Ch.  309;  68  L.  J.  Ch.  563;  Mellor  v. 
Walmetley,  1904,  2  Ch.  525. 
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maxim    -falsa   demonstratio  non  nocet  (z).     For    instance,     Chap.  xi. 

Sect  4 

under  a  conveyance  by  A.  of  all  his  meadow  Blackacre,  

described  as  containing  10  acres,  but  which  in  truth  contains 
20  acres,  the  whole  20  acres  will  pass  (a),  so,  under  a 
conveyance  by  A.  of  all  his  farms  X.,  Y.,  and  Z.,  in  the 
parish  of  M.,  in  the  occupation  of  B.,  farm  X.  would  pass, 
though  in  fact  occupied  by  C.:  but  if  the  premises  are 
described  in  general  terms,  and  then  a  particular  description 
is  added,  the  latter,  it  has  been  usually  considered,  controls 
the  former  (6):  e.g.,  if  the  conveyance  were  simply  of  all 
A.'s  farms  in  the  parish  of  M.,  in  the  occupation  of  B.,  no 
farm  would  pass  which  was  not  in  fact  so  occupied  (c). 
"  It  is  clear,  to  my  mind,"  said  Joyce,  J.,  in  Re  Brocket  (dJ), 
"that  if  there  be  a  conveyance  of  real  estate  described  in 
general  terms  followed  by  a  definite  and  specific  enumeration 
of  particulars,  as  by  schedule  with  or  without  plan,  which 
enumeration  omits  something  which  might  otherwise  have 
been  covered  by  the  general  description,  then,  generally 
speaking,  the  designation  by  schedule  and  plan  would  not 
be  .read  as  an  imperfect  enumeration  to  be  disregarded  as 
falsa  demonstratio,  but  as  restrictive  of  the  prior  general 
description."  Where  the  parcels  were  described  as  "  all  that 
messuage  with  the  lands,  &c.,  situate,  &c.,  and  now,  or 
late,  in  the  occupation  of  ;R.  B.,"  and  then  followed  ft 
particular,  but  not  exhaustive,  description  of  certain  of  the 
closes  of  which  R.  B.'s  farm  consisted,  the  Court  of  Ex- 
chequer held  that  only  the  closes  expressly  specified  passed 
by  the  deed  (e). 

The  contract  for  purchase  cannot  be  used  as  evidence  of  Contract  not 
what   passed   by   the   conveyance  (/);    but    this    does  ,not 

(z)  See  Norton  on  Deeds,  2nd  ed.  233  et  seq.     (a)  See  Shep.  T.  248. 

(6)  Doe  v.  Galloway,  (1833)  5  B.  &  Ad.  at  p.  51;  2  L.  J.  N.  S.  K.  B. 
182;  and  see  Barnard  v.  Be  Charleroy,  (1899)  81  L.  T.  497,  where 
boundaries  were  ascertained  by  contemporary  survey. 

(c)  Wood  v.  Eowdife,  (1851)  6  Ex.  407;  20  L..  J.  Ex.  285;  and  see 
Norton  on  Deeds,  p.  212.  But  see  Doe  v.  Carpenter,  (1850)  16  Q.  B. 
181,  a  case  arising  under  a  will.  (f)  1908,  1  Ch.  p.  196. 

(e)  Griffiths  v.  Penson,  (1863-)  9  Jur.  N.  S.  385. 

(/)  Williams  v.  Morgan,  (1850)  15  Q.  B.  782;  and  see  Doe  \.  Webster, 
(1840)  12  Ad.  &  El.  442;  Leggott  v.  Barrett,  (1880)  15  Ch.  D.  p.  309; 
Teebay  v.  M.  S.  $  L.  S.  Co.,  (1883)  24  Ch.  D.  572;  52  L.  J.  Ch. 
613;  Greville  v.  Hemingway,  (1902)  87  L.  T.  443. 
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Chap.  XI. 
Sect.  4. 


Mines,  &c.  if 
purchased  by 
railway  or 
waterworks 
company 
mast  be 
specified. 


Mines  on 

enfranchise- 
ment. 


General 
words : 


preclude  a  purchaser  from  claiming,  even  after  conveyance, 
compensation  for  misdescription  where  it  is  a  term  of  the 
contract  that  he  may  do  so  (g),  nor  does  it  preclude  a  claim 
for  rectification  (h). 

In  a  conveyance  to  a  railway  or  waterworks  company,  if 
within  the  provisions  of  the  Consolidation  Acts,  the  mines 
and  minerals,  if  intended  to  be  included,  must  be  actually 
specified;  otherwise  they  will  not  pass  (i).  This  was  also 
the  case,  before  1926,  with  reference  to  assurances  of  copy- 
holds and  customary  freeholds. 

So,  too  (before  1926),  on  an  enfranchisement  of  copyholds, 
if  the  grantee  was  to  have  the  minerals  and  the  right  to 
work  them,  they  had  to  be  expressly  mentioned,  since  the 
rights  to  minerals  were  not  affected  on  an  enfranchisement 
without  the  express  consent  in  writing  of  the  lord  or  tenant 
respectively  (fc) .  All  copyholds  are  now  enfranchised  (Z) ; 
but  the  lord's  rights  in  the  minerals  are  preserved  (m). 

The  long  enumeration  formerly  known  in  a  conveyance  as 
the  "  general  words  "  has  now  in  practice  been  superseded  by 
the  statutory  provisions  implying  such  words.  Under  s.  62 
of  the  L.  P.  Act,  1925  (which  takes  the  place  of  s.  6 
of  ,  the  Conv.  Act,  1881),  on  a  conveyance  of  land  (w), 
having  houses  or  buildings  thereon  (o),  or  of  a  manor  (p), 
wide  general  words,  suitable  to  each  case  respectively,  are 
implied  so  far  as  a  contrary  intention  is  not  expressed  in 

(?)  See  inf.  p.  1006. 

(A)  Craddock  Bros.  v.  Hunt,  1922,  2  Ch.  809;   192J,  2  Oh.  136. 

(»)  See  R.  C.  C.  Act,  1845,  s.  77;  Waterworks  Cl.  Act,  1847,  s.  18. 

(K)  Copyhold  Act,  1894,  ss.  2&,  24,  and  formerly  under  Copyhold  Act, 
1852,  s.  48;  and  see  Upperton  v.  Nicholson,  (1871)  6  Ch.  436;  40  L.  J. 
Ch.  401;  Bellamy  v.  Debenham,  1891,  1  Ch.  412;  60  L.  J.  Ch.  166. 

(I)  L.  P.  Act,  1922,  Part  V. 

(m)  11.  12th  Sch.  para.  5. 

(w)  Sub-s.  (1) ;  the  expression  "  conveyance  "  in  the  Act  includes  an 
assent,  see  s.  205  (1)  (ii);  the  term  "land,"  land  of  any  tenure,  see 
s.  205  (1)  (ix). 

(o)  Sub-s.  (2);  see  Beddington  v.  Atlee,  (1887)  35  Ch.  D.  317;  56 
L.  J.  Ch.  655;  Broomfield  v.  Williams,  1897,  1  Ch.  602;  66  L.  J.  Ch. 
305;  Gregg  v.  Richards,  1926,  Ch.  102,  521. 

GO  Sub-s.  (3). 
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the  conveyance  (q) .     This  section  does  not  in  any  way  alter     Ch»p.  XI. 

the  right®  of  the  parties  under  a  contract,  its  object  being    ** '  ' 

merely  to  show  what  general  words  are  to  be  taken  as 
included  in  a  conveyance  of  land  where  the  conveyance  is 
otherwise  silent;  hence  under  a  contract  for  the  sale  of 
land  "  with  the  appurtenances"  the  purchaser  is  only  entitled 
to  have  inserted  such  general  words  as  he  would  have  been 
entitled  to  before  the  commencement  of  the  Act,  and  if 
the  general  words  implied  by  the  section  are  more  extensive 
than  the  contract,  the  vendor  is  entitled  to  have  them 
limited  accordingly  (r). 

If  it  is  intended  to  except  from  a  grant  any  right  or  quasi- 
right  commonly  enjoyed  by  the  property  prior  to  the  grant, 
it  is  necessary  to  exclude  expressly  not  only  the  operation 
of  the  section,  but  also  the  legal  implication  of  the  grant 
of  the  apparent  right  or  usage  arising  from  the  mere  grant 
of  the  property  (s).  But  an  easement  which  is  not  obvious 
or  apparent  will  not  pass  under  the  implied  general 
words  (£) .  The  operation  of  general  words  is  of  course 
restricted  ,to  the  estate  and  interest  which  the  grantor  has 
at  the  date  of  the  conveyance  (M),  and  cannot  be  construed 

(#)  Sub-s.  (4) ;  see  cases  cited  in  note  (o),  sup. 

(r)  Re  Peck  and  School  Bd.  for  London,  1893,  2  Ch.  315;  62  L.  J. 
•Ch.  598;  Re  Hughes  and  Ashley,  1900,  2  Ch.  595;  69  K  J.  Ch.  741; 
Re  Walmsley  and  Shaw's  Contract,  1917,  1  Ch.  93,  99.  Of.  Hansjord  v. 
Jago,  1921,  1  Ch.  322. 

(»)  See  dictum  of  Fry,  L.  J.,  in  Bayley  v.  G.  W.  R.  Co.,  (1884)  26 
Oh.  D.  434,  457;  and  judgment  of  Lindley,  L.  J.,  in  Broomfield  v. 
Williams,  1897,  1  Ch.  602;  66  L.  J.  Ch.  305;  Pollard  v.  Gare,  1901, 
1  Ch.  834;  Lewis  v.  Meredith,  1913,  1  Ch.  571.  Of.  Long  v.  Gowlett, 
1923,  2  Ch.  177. 

(0  Titchmarsh  \.  Royston,  (1900)  81  L.  T.  673;  Roe  v.  Siddons,  (1888) 
22  Q.  B.  D.  224;  Acton  Loc.  Bd.  v.  N.  §  8.  W.  R.,  (1893)  37  Sol.  J. 
357,  case  of  a  level  crossing  over  a  railway;  and  see  Long  v.  Gowlett,  sup. 

(M)  Quicke  v.  Chapman,  1903, 1  Ch.  6-59;  72  L.  J.  Oh.  373;  Beddington 
\.  Atlee,  (1887)  35  Ch.  D.  317;  56  L.  J.  Ch.  655;  Williams  v.  Pinckney, 
(1897)  67  L.  J.  Ch.  34;  Booth  v.  Alcock,  (1873)  8  Ch.  663;  42  >L.  J. 
Ch.  587;  and  see  judgment  of  Mellish,  L.  J.,  8  Ch.  at  p.  667,  as  to  the 
difference  between  a  grant  in  general  words  and  an  express  grant  of  a 
specific  right.  General  words  in  a  conveyance  by  the  lord  of  the  manor 
of  a  small  piece  of  land,  which  had  been  copyhold  and  was  afterwards 
surrendered  to  extinguish  the  copyhold  tenure,  were  held  not  to  re-create 
rights  of  common:  Hall  v.  Byron,  (1877)  4  Oh.  D.  667;  46  L.  J.  Ch.  297 

31(2) 


184  PREPARATION  OF  CONVEYANCE. 

Chap.  XI.     as  giving  a  legal  right  against  the  grantor  to  a  user  which 
ct'  4"       has  been  merely  precarious  (a;). 


Their  use.  Tne  "general  words"  formerly  used  occasionally,  under 

the  reference  to  reputation,  help  out  an  omission  in  the 
parcels;  but,  with  this  exception,  they  seem  to  have  been  of 
little  practical  use  (y] ;  for  all  rights  and  easements  which 
are,  either  by  implication  of  law  or  by  express  grant, 
annexed  to  the  land,  or  connected  with  its  user  or  enjoyment, 
would  pass  with  it  to  the  assignee,  though  not  enumerated 
or  referred  to;  and,  on  the  other  hand,  irights  and  ease- 
ments not  connected  with  the  user  or  enjoyment  of  the  land, 
being  merely  personal  to  the  original  grantee,  could  not  be 
annexed  to  it,  and  therefore  would  not  pass  to  the  assignee- 
even  under  express  words  of  assurance  (0). 

In  Gregg  v.  Richards  (a),  the  conveyance  of  a  house  con- 
tained an  express  grant  of  a  right  of  way  to  the  back  of 
the  premises,  the  way  being  coloured  green  on  a  plan  to 
the  deed.  The  land  coloured  green  was  only  4  ft.  in  width 
and  formed  part  of  a  wide  roadway,  the  whole  of  which 
at  the  date  of  the  conveyance  was  in  fact  enjoyed  with 
the  house  as  a  means  of  access  to  the  same.  The  habendum. 
was  "  to  hold  the  same  with  the  benefit  of  all  such  easements 
and  privileges  in  the  nature  of  easements  as  are  now  sub- 
sisting in  respect  of  the  property."  It  was  held  by  the 
Court  of  Appeal  that  the  right  to  use  the  whole  width  of  the 
roadway  passed  with  the  house.  Although  the  habendum 
will  not  enlarge  the  description  of  the  parcels,  it  may  (as 
in  this  case)  afford  evidence  that  there  is  no  intention  of 
excluding  the  general  words  implied  by  the  statute  (6) . 

(ar)  Burrows  v.  Lang,  1901,  2  Ch.  502;  70  L.  J.  Ch.  607;  and  see 
Long  v.  Gowlett,  sup.  Cf.  Whitmores  (Edenbridge),  Ltd.  v.  Stanford, 
1909,  1  Oh.  427. 

(y)  But  see  Wardle  v.  Brocklehurst,  (1859)  1  E.  &  E.  1058. 

(z)  See  Ackroyd  v.  Smith,  (1850)  10  C.  B.  164,  188. 

(a)  1926,  Ch.  102,  521. 

(6)  1926,  Ch.  p.  533;  L.  P.  Act,  1925,  s.  62,  re-enacting  s.  6  of  the 
Conv.  Act.  1881.  As  to  the  effect  of  the  use  of  general  words  in  a  deed 
in  which  the  owner  of  a  rent-charge,  who  is  also  interested  in  the  land 
charged  therewith,  joins  in  a  conveyance  of  part  of  the  land,  see  Price 
v.  John,  1905,  1  Ch.  744;  and  see  inf.  p.  809. 
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Where  a  lease  contained  a  plan  and  a  description  by  metes     Chap.  XI. 
and  bounds  of  the  parcels  to  be  demised,  the  word  "  stables," 


in  the  general  words,  was  held  insufficient  to  pass  a  stable  "Stables.' 
which  was  not  shown  on  the  plan  (c).  i 

Under  the  statutory  provision  (d),  fixtures  of  every  kind,  Fixtures, 
including  personal  chattels  incident  to  the  freehold  (as,  e.g., 
the  locks  and  keys  of  a  house,  or  the  moveable  parts  of  fixed 
machinery),  pass,  without  being  specified,  by  a  conveyance 
of  the  land  to  which  they  are  affixed,  or  incident;  unless  it 
can  be  inferred  that  there  is  an  intention  to  exclude  them. 

It  is  often  difficult  to  determine  what  articles  are  fixtures,  What  are 
properly  so  called,  and  what  are  mere  moveable  chattels  (e). 
Greenhouses  constructed  of  wooden  frames,  and  affixed  by 
mortar  to  a  foundation  of  brickwork,  have  been  held  to  be 
fixtures  (/) ;  but  tapestry  stretched  on  wooden  frames  affixed 
to  the  wall,  and  capable  of  being  readily  removed,  as  between 
tenant  for  life  and  remainderman,  would  not,  it  seems,  as 
a  rule,  be  fixtures  (<?) .  In  such  cases  the  purpose  of  the 
annexation  must  be  taken  into  account,  whether  an  intention 
is  shown  to  make  a  permanent  improvement  to  the  inheri- 
tance, or  merely  an  intention  to  attach  it  solely  for  the 
enjoyment  of  the  owner  during  his  occupancy  (&).  And 
as  every  annexation  to  the  freehold  is  not  a  fixture,  so,  on 
the  other  hand,  an  article  to  be  deemed  a  fixture  need  not 
necessarily  be  fastened  to  the  freehold.  Thus,  statues, 
ornamental  vases,  and  stone  garden-seats,  retaining  their 

(c)  Maitland  v.  MacJcinnon,  (1862)  1  H.  &  C.  607;  32  L.  J.  Ex.  49. 

(rf)  8.  62  of  L.  P.  Act,  1925,  taking  the  place  of  s.  6  of  the  Conv. 
Act,  1881. 

(0)  See  Ex  p.  Barclay,  (1855)  5  D.  M.  &  G.  403;  Mather  v.  Fraser, 
<1856)  2  K.  &  J.  536;  25  L.  J.  Ch.  361;  Reynolds  v.  Ashby  £  Son,  1904, 
A.  C.  466;  Vaudeville  Electric  Cinema,  Ltd.  v.  Muriset,  1923,  2  Ch.  74; 
Amos  &  Ferard,  pp.  2, 18;  Adkin  &  Bowen,  pp.  2 — 3;  Woodf all,  22nd  ed. 
p.  793  et  seq.;  Williams  on  Exors.,  llth  ed.  pp.  563 — 567. 

(/)  Jenkins  v.  Gething,  (1862)  2  J.  &  H.  520;  Amos  &  Ferard,  pp.  7, 
n.-(y),  110. 

(^)  Norton  v.  DasJiwood,  1896,  2  Ch.  497;  65  L.  J.  Ch.  737;  Re 
De  Falbe,  1901,  1  Ch.  523;  70  L.  J.  Ch.  286;  see  Harvey  v.  H.,  (1740) 
2  Str.  1141;  Adkin  &  Bowen,  pp.  2—3. 

(K)  Leigh  v.  Taylor,  1902,  A.  C.  157;  71  L.  J.  Ch.  272;  Amos  & 
Ferard,  pp.  7,  19. 
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Chap.  XI. 
Sect.  4. 


Overhanging 

buildings. 


Sale  of  good- 
will entitles 
purchaser  to 
use  trade 
name. 


Implied  grant 
and  reserva- 
tion of 
necessary- 
easements. 


positions  merely  by  their  own  weight,  but  forming  part 
of  the  architectural  design  of  the  mansion  and  grounds,  have 
been  held  to  be  fixtures  (») . 

When  land  and  premises  are  conveyed  by  reference  to  a 
ground  plan,  a  part  of  the  premises  overhanging  adjoining 
land  of  the  vendor,  not  ehown  on  the  plan,  will  not  pass  to 
the  purchaser;  and,  on  the  other  hand,  on  a  conveyance  of 
the  adjoining  land  the  overhanging  premises  will  pass 
therewith  (ft). 

The  assignment  of  all  the  beneficial  interest  and  goodwill 
in  a  trade  or  business  includes  the  right  to  use  the  name  of 
the  vendor  for  the  purpose  of  showing  the  business  to  be 
the  same  as  formerly  carried  on  by  him,  but  not  so  as  to 
expose  him  to  any  liability  (Z). 

Upon  the  conveyance  of  part  of  an  estate,  even  ;if  the 
vendor  is  a  mortgagee  selling  under  his  statutory  powers  (m\ 
a  grant  of  all  such  easements  and  rights  over  the  residue  of 
the  estate  retained  by  the  vendor  as  are  essential  to  the  due 
enjoyment  of  the  part  conveyed,  will,  if  there  is  nothing  in 
the  conveyance  to  negative  it,  be  presumed.  For  instance,, 
the  grant  of  an  absolutely  necessary  right  of  way  (n),  or  of 
drainage  (o),  or  of  the  right  to  the  continued  enjoyment  of 
modern  lights  on  the  sale  of  a  house  (p),  access  of  air  through 

(»)  D'Eyncourt  v.  Gregory,  (1866.)  3  Eq.  382;  36  L.  J.  Ch.  107;  Monti 
v.  Barnes,  1901,  1  K.  B.  205;  70  L.  J.  K.  B.  225;  and  see  Bulkeley  v. 
Stephens,  (1895)  11  T.  L.  E.  564;  Viscount  Hill  v.  Bullock,  1897,  2  Ch. 
55,  482;  66  L.  J.  Oh.  705. 

(i)  Laybourn  v.  Gridley,  1802,  2  Ch.  53;  61  L.  J.  Ch.  352. 

(0  Thynne  v.  Shove,  (1890)  45  Ch.  D.  577;  59  L.  J.  Ch.  509. 

(m)  Born  \.  Turner,  1900-,  2  Ch.  211 ;  69  L.  J.  Ch.  593. 

(n)  See  sup.  p.  372. 

(o)  Pyer  v.  Carter,  (1857)  1  H.  &  N.  916;  28  L.  J.  Ex.  258;  Ewart 
v.  Cochrane,  (1861)  4  Maoq.  117.  See  Suffield  v.  Brown,  (1863)  4 
D.  J.  &  S.  185;  33  L.  J.  Ch.  249;  Watts  v.  Kelson,  (1871)  6  Ch.  166; 
40  L.  J.  Ch.  126;  Wheeldon  v.  Burrows,  (1879)  12  Ch.  D.  31,  49;  48 
L.  J.  Ch.  853;  Russell  v.  Watts,  (1885)  10  A.  C.  590.  The  right  of 
drainage  must  be  of  the  same  kind  as  that  formerly  enjoyed;  so  that  a 
right  to  drain  surface  water  implies  no  right  to  use  the  drain  for 
sewerage;  Watson  v.  Troughton,  (1863)  48  L.  T.  508. 

(JE>)  See  sup.  p.  364  et  seq.  And  consider  Curriers'  Company  v.  Corbett, 
(1865)  2  Dr.  &  S.  355;  Ellis  v.  Manchester  Carriage  Co.,  (1876)  2 
O.  P.  D.  13;  cf.  Booth  v.  AlcocTc,  (1873)  8  Oh.  663:  42  L.  J.  Ch.  557. 
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a  definite  aperture  (q),  or  of  any  other  easement,  whether  Chap.  XI. 
continuous  (r)  or  discontinuous  (s),  necessary  to  the  enjoy-  eot.  4. 
ment  of  the  property,  or  of  the  right  to  that  extraordinary 
support  by  the  adjoining  soil  which  is  requisite  jn  order  to 
support  the  buildings  on  the  part  conveyed  (£).  Conversely, 
a  reservation  will  be  presumed  of  all  such  'rights  and  ease- 
ments over  the  part  conveyed  as  are  essential,  in  the  sense  of 
being  easements  of  necessity,  to  the  due  enjoyment  tof  the 
part  retained  by  the  vendor  (u),  but  not  of'such  quasi-ease- 
ments  and  rights  as  have  been  in  fact  (enjoyed  iwith,  but  are 
not  essential,  although  convenient,  to  the  user  and  enjoyment 
of  the  part  retained  (#). 

In  order  to  pass  rights  which  are  not  properly  easements, 
e.g.,  a,  right  of  way  over  another  tenement  of  the  grantor  («/), 
or  a  right  to  support  for  a  house\from  an  adjoining  plot  of 
land,  where  both  had  been  in  the  possession  ,of  one  common 
owner  (2),  the  word  "  appurtenances"  was  formerly  insuffi- 
cient; words  amounting  to  an  express  grant  were  neces- 


(?)  Aldin  \.  Latimer  $  Co.,  1894,  2  Ch.  437 ;  63  L.  J.  Ch.  601 ;  Cable 
v.  Bryant,  1908,  1  Ch.  259. 

(r)  Watts  v.  Kelson,  (1871)  6  Ch.  166;  40  L.  J.  Ch.  126,  case  of 
artificial  underground  watercourse. 

(s)  Kay  v.  Oxley,  (1875)  L.  K.  10  Q.  B.  369;  44  L.  J.  Q.  B.  210; 
Barkshire  v.  Grubb,  (1881)  18  Ch.  D.  616;  50  L.  J.  Ch.  731;  Bayley  v. 
G.  W.  R.  Co.,  (1884)  26  Ch.  D.  434. 

(0  See  Smart  v.  Morton,  (1855)  5  E.  &  B.  30;  24  L.  J.  Q.  B.  260; 
Dugdale  v.  Robertson,  (1857)' 3  K.  &  J.  695;  Cal.  R.  Co.  v.  Sprot,  (1856) 
2  Macq.  449;  Haines  v.  Roberts,  (1857)  7  E.  &  B.  625;  27  L.  J.  Ex. 
49;  and  see  Schwann  \.  Cotton,  1916,  2  Ch.  459. 

(«)  See  Pinnington  v.  Galland,  (1853)  9  Ex.  1;  22  L.  J.  Ex.  349; 
Pearson  v.  Spencer,  (1863)  3  B.  &  S.  761;  Worthington  v.  Gimson,  (1860) 
2  E.  &  E.  618;  29  L.  J.  Q.  B.  116;  and  see  Richards  v.  Rose,  (1853) 
9  Ex.  218;  23  L.  J.  Ex.  3;  Murchie  v.  Black,  (1865)  11  Jur.  N.  S.  608; 
Dames  v.  Sear,  (1869)  7  Eq.  427;  38  L.  J.  Ch.  545;  Howarth  v.  Arm- 
strong, (1897)  77  L.  T.  62;  Kensington  Co-op.  Stores  v.  Lyons,  (1895) 
11  T.  L.  R.  319;  sup.  p.  372. 

(#)  Wheeldon  v.  Burrows,  (1879)  12  Ch.  D.  31;  Taws  v.  Knowles, 
1891,  2  Q.  B.  564;  F.  Betts,  Ltd.  v.  Pickfords,  Ltd.,  1906,  2  Ch.  87. 

(y)  Bolton  v.  B.,  (1879)  11  Oh.  D.  968;  48  L.  J.  Ch.  467. 

(z)  Sherbrook  v.  Tufnell,  (1882)  46  L.  T.  886;  and  see  Watson  v. 
Trottffhton,  (1883)  48  L.  T.  508. 
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Chap.  II.     sary  (a);  but  it  has  since  been  held  (6),  that  a  grant  of  land 

'  "together  with  all  ways  now  used  or  enjoyed  therewith," 

will  pass  the  right  to  use  a  definite  <  way,  used  for  the 
convenience  of  the  land  granted,  even  though  the  oroad  was 
constructed  during  unity  of  possession,  and  did  not  -exist 
previously;  also,  that  the  words  "  with  all  rights,  members  or 
appurtenances  to  the  hereditaments  belonging,  or  occupied, 
or  enjoyed  as  part,  parcel,  or  member  thereof ,"i  will  pass  a 
right  to  use  a  private  road  made,  during  unity  of  possession, 
by  the  vendor  for  his  own  convenience  (c).  In  Bayley  v. 
G.  W.  R.  Co.,  Fry,  L.  J.,  expressed  the  opinion  (d),  that 
"  if  one  person  owns  both  Whiteacre  and  Blackacre,  and  if 
there  be  a  made  and  visible  road  over  Whiteacre,  and  that  has 
been  used  for  the  purpose  of  Blackacre  in  such  a  way  that  if 
two  tenements  belonged  to  several  owners  there  would  have 
been  an  easement  in  favour  of  Blackacre,  and  the  owner 
aliened  Blackacre  to  a  purchaser,  retaining  Whiteacre,  then 
the  grant  of  Blackacre  either  '  with  all  rights  usually  enjoyed 
with  it,'  or  'with  all  rights  appertaining  to, Blackacre,'  or 
probably  the  mere  grant  of  Blackacre  itself  wthout  general 
words,  carries  a  right  of  way  over  Whiteacre." 

As  regards  the  use  of  the  words  "  enjoyed  with,"  implied 
by  the  statutory  provision  (e),  a  right  to  come  within  those 
words  must  be  such  a  one  as  has  been  used  under  circum- 
stances leading  to  an  expectation  that  the  enjoyment  would 
be  continued  and  that  it  would  not  be  simply  precarious  (/) : 

(a)  Barlow  \.  Shades,  (1833)  1  Or.  &  M.  439 ;  Saird  v.  Fortune,  (1861) 
4  Macq.  127;  Grymes  v.  Peacock,  (1609)  Bulst.  17. 

(b)  Berkshire  v.  Grubb,  (1881)  18  Ch.  D.  616;  Kay  v.  Oxley,  (1875) 
L.  R.  10  Q.  B.  360;  44  L.  J.  Q.  B.  210;  Sansford  v.  Jago,  1921,  1  Ch. 
322. 

(e)  Bayley  v.  G.  W.  X.  Co.,  (1864)  26  Ch.  D.  434;  Re  Peck  and  Sch. 
Bd.  for  London,  1893,  2  Ch.  315,  321;  62  L.  J.  Ch.  598;  and  see  Brown 
v.  Alabaster,  (1887)  37  Ch.  D.  490;  57  I*.  J.  Ch.  255;  Thomas  v.  Owen 
(1887)  20  Q.  B.  D.  225;  57  L.  J.  Q.  B.  198;  Roe  v.  Siddons,  (1888) 
22  Q.  B.  D.  224;  60  L.  T.  345;  Gordon  v.  Ogilvie,  (1899)  15  T.  L.  R. 
239;  and  see  Long  \.  Gowlett,  1923,  2  Ch.  177,  203. 

ul)  At  p.  457. 

(0)  I.e.,  s.  62  of  the  L.  P.  Act,  1925,  or  a.  6  of  the  Conv.  Act.  1881, 
which  it  replaces. 

(/)  Birmingham,  Dudley  and  Dist.  Bkg.  Co.  v.  Ross,  (1888)  38  Ch.  D. 
•295,  307;  57  L.  J.  Ch.  601;  Godwin  v.  Schweppes,  1902,  1  Ch.  926;  71 
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but  the  main  point  to  be  considered  isTwhether  there  has  been     Chap.  XI. 
actual  user;  if  there  has,  and  the  right  claimed  is  one  knolwn  .      "*'  *' 
to  the  law,  the  right  will  pass  though  its  use  has  been  pre- 
carious; but  in  each  case  the  special  circumstances  smust  be 
taken  into  consideration  (#).    For  the  right  to  pass,  however, 
in  such  a  case,  it  seems  that  the  user  must  have  been  by  the 
occupier  of  that  part  of  the  land  for  the  benefit  of  which 
the  claim  is  made  altogether  apart  from  the  ownership  or 
occupation  of  the  other  part  of  the  land  (hi). 

It  is  to  be  observed  that  by  s.  187  of  the  L.  P.  Act,  1925, 
where  an  easement,  right,  or  privilege  for  a  legal  estate  is 
created,  it  is  to  enure  for  the  benefit  of  the  land  to  which  it 
is  intended  to  be  annexed. 

On  the  severance  of  a  tenement,  a  distinction  was  formerly  No  distinction 
•considered  to  exist  between  a  continuous  easement,  such  as  continuous 
a  right  of  drainage,  and  a  'discontinuous  easement,  such  and  a  d"- 

.  continuous 

as  a  right  of  way,  as  respects  the  enjoyment  of  the  right  easement, 
being  continued  to  the  owner  of  ,the  dissevered  tenement. 
But  later  cases  have  destroyed  any  such  distinction,  and  the 
authorities  (i)  now  show  that  easements,  whether  continuous 
or  discontinuous,  and  even  rights  or  modes  of  user  which, 
though  not  strictly  easements,  are  nearly  akin  to  them,  and 
which  have  been  visibly  enjoyed  by  the  property  sold  over 
the  property  retained,  will  pass  under  the  customary  general 
words;  nor  does  the  fact  that  the  right  or  mode  of  user  has 
only  come  into  existence  during  unity  of  possession  of  the 
two  tenements  prevent  such  a  construction  of  the  grant,  and 
the  general  words  employed  in  it. 

L.  J.  Oh.  43&,  as  to  a  right  to  light;  Burrows  v.  Lang,  1901,  2  Ch.  502; 
70  Li.  J.  Ch.  607,  as  to  right  to  continuance  and  use  of  watercourse. 

(g)  International  Tea  Stores  v.  Hobbs,  1903,  2  Ch.  165;  72  L.  J.  Ch. 
543;  Hansford  v.  Jago,  1921,  1  Ch.  322;  Westwood  v.  Hey  wood,  1921, 
-2  Ch.  130. 

(Ji)  Long  v.  Gowlett,  sup. 

(t)  James  v.  Plant,  (1836)  4  A.  &  E.  749;  Watts  v.  Kelson,  (1871)  6 
'Ch.  166;  40  L.  J.  Ch.  126;  Kay  v.  Oxley,  (1875)  L.  R.  10  Q.  B.  369; 
Barkshire  v.  Grubb,  (1881)  18  Ch.  D.  616;  50  L.  J.  Ch.  731;  and  Bayley 
v.  G.  W.  E.  Co.,  sup.;  Broomfield  v.  Williams,  1897,  1  Ch.  602; 
Hansford  v.  Jago,  1921,  1  Ch.  322;  Westwood  v.  Heywood,  1921,  2  Ch. 
130. 
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Chap.  XI. 
Sect.  4. 

Rights  in- 
tended to  be 
retained 
should  be 
expressly 
mentioned. 


In  every  case,  where  a  vendor  is  selling  part  of  his  land, 
the  nature  and  extent  of  the  easements  or  quasi-easements 
which  he  intends  to  retain,  should  not  be  left  to  mere  pre- 
sumption. Unless  the  right  to  be  reserved  by  implication  is 
clearly  essential  to  the  enjoyment  of  the  property  retained, 
the  ordinary  rule,  that  a  grantor  shall  not  derogate  from  his 
absolute  grant,  will  prevent  its  being  claimed  against  the 
purchaser.  It  was  stated  by  V.-C.  Kindersley,  as  well  settled 
law,  that  if  a  person  having  a  house  on  his  land,  the  windows 
of  which  have  existed  for  more  than  twenty  years,  sells  a 
portion  of  the  land,  the  purchaser  may  erect  any  buildings  he 
pleases  upon  the  land  so  sold  to  him,  however  much  they  may 
interfere  with  the  lights  of  the  vendor's  house  (fc). 

In  the  case  of  instruments  executed  after  1925,  it  is  pro- 
vided by  s.  65  (1)  of  the  L.  P.  Act,  1925,  that  a  reservation 
of  a  legal  estate  shall  operate  at  law  without  any  execution  of 
the  conveyance  by  the  grantee  of  the  legal  estate  out  of  which 
the  reservation  is  made,  or  any  regrant  by  him,  so  as  to  create 
the  legal  estate  reserved,  and  so  as  to  vest  the  same  in  the 
person  (whether  the  grantor  or  not)  for  whose  benefit  the 
reservation  is  made. 


What  may  be  In  the  preceding  remarks,  the  word  "  reservation  "  hasibeen 
a  reservation*.  U8e(l  in  a  general  sense,  as  including  any  right  and  easement, 
or  quasi-easement,  which  a  vendor,  on  selling  part  of  his  pro- 
perty, may  be  desirous  of  retaining  for  his  own  benefit  over 
the  land  conveyed;  but  a  reservation,  in  the  strict  sense  of 
the  term,  can  only  be  in  respect  of  something  issuing  out  of 
the  thing  granted,  just  as  an  exception  must  be  parcel  of 
what  would  otherwise  be  the  entirety  of  the  thing  granted. 
Thus,  a  right  of  sporting  or  the  like  cannot  properly  be 
made  the  subject  of  a  reservation  (Z) ;  but  in  many  cases,  what 

(*)  Curriers'  Co.  v.  Corbett,  (1865)  2  Dr.  &  S.  355;  Ellis  v.  Manchester 
Carriage  Co.,  (1876)  2  C.  P.  D.  13;  and  see  Taws  v.  Knowles,  1891.  2 
Q.  B.  564;  60  L.  J.  Q.  B.  641;  and  Long  v.  Gowlett,  1923,  2  Ch.  177, 
203. 

(0  Doe  d.  Douglat  v.  Lock,  (1835)  2  A.  &  E.  715,  743;  Ewart  v. 
Graham,  (I860)  7  H.  L.  C.  331;  29  L.  J.  Ex.  88;  Wickham  v.  Hawker. 
(1840)  7  M.  &  W.  63;  10  L.  J.  N.  S.  Ex.  153;  cf.  Wilkinson  v.  Proud , 
(1S43)  11  M.  t  W.  33;  12  L.  J.  Ex.  227. 
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purports  to  be  an  exception  or  reservation  will  be  held  to     Chap.  XI. 
operate  as  a  fresh  grant  (m). 


Upon  the  sale  of  land,  the  vendor  cannot  create  new  rights,  AS  to  the 
unconnected  with  its  use  or  enjoyment,  and  annex  them  to  it, 
so  as  to  pass  to  assignees:  e.g.,  aright  for  the  owners  of  close  ments. 
A.  to  walk  over  close  B.  for  all  purposes  (ri):  nor  subject  it 
to  novel  burdens  (o),  except,  indeed,  by  way  of  negative 
covenant  (p). 

Sect.  51  of  the  Conv.  Act,  1881,  made  the  use  of  the  word  Limitation  in 
"  heirs  "  unnecessary  in  a  limitation  in  fee  simple  in  a  deed,  fee  8imPle- 
and  enacted  that  the  words  "  in  fee  simple  "  should  be  suffi- 
cient. A  limitation  "  in  fee,"  however,  without  the  word 
"simple"  being  added,  was  insufficient  under  the  Act,  and 
would  only  pass  a  life  estate  (q).  It  should  be  observed  that 
the  rule  requiring  the  use  of  technical  words  in  order  to  pass 
an  estate  of  inheritance  did  not  apply  to  equitable  interests 
and  trusts,  it  being  sufficient  in  such  cases  that  the  intention 
should  be  made  clear  (r} .  If,  however,  in  limiting  equitable 
interests  or  trusts  technical  words  are  used,  such  words,  it 
seems,  will  be  construed  in  the  same  way  as  in  a  limitation  of 
legal  interests  (s). 

•By  the  L.  P.  Act,  1925,  s.  51,  all  lands  and  all  interests 
therein  lie  in  grant,  and  are  incapable  of  being  conveyed  by 
livery,  or  livery  and  seisin,  or  by  feoffment,  and  the  use  of 

(»»)  See  Wickham  v.  Hawker,  sup.;  Durham  R.  Co.  v.  Walker,  (1842) 
2  Q.  B.  at  p.  967;  Corp.  of  London  v.  Biggs,  (1880)  13  Ch.  D.  798, 
802;  49  L.  J.  Oh.  297. 

(n)  Ackroyd  v.  Smith,  (1850)  10  O.  B.  164;  19  L.  J.  O.  P.  315; 
Egerton  v.  Lord  Brownlow,  (1853)  4  H.  L.  C.  1;  23  L.  J.  Ch.  348;  and 
cf.  Stockport  Waterworks  Co.  v.  Potter,  (1864)  3  H.  &  O.  300;  Nutlall 
v.  Bracewell,  (1866)  L.  B.  2  Ex.  1;  36  L.  J.  Ex.  1. 

(o)  Ackroyd  v.  Smith,  sup.;  and  see  Keppell  v.  Bailey,  (1834)  2 
M.  &  K.  at  p.  535.  > 

(p)  See  L.  £  8.  W.  JR.  Co.  v.  Gomm,  (1862)  20  Ch.  D.  562;  51  L.  J. 
Ch.  530. 

(?)  Re  Ethel  and  Mitchell,  1901,  1  Ch.  945;  70  L.  J.  Ch.  498.  See 
also  Dea>  berg  v.  Letchford,  (1895)  72  L.  T.  489;  Re  Irwin,  1904,  2  Ch. 
752. 

(r)  Re  Tringham's  Trusts,  1904,  2  Ch.  487;  Re  Gillies'  Settlement. 
1917,  2  Ch.  205;  Lewin,  12th  ed.  p.  124. 

(»)  Re  Bostock's  Settlement,  1921,  2  Ch.  469. 
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Chap.  XI.     the  word  "grant"  is  not  necessary  to  convey  land  or  to 
60  '  create  any  interest  therein.    And  by  s.  60  ,(1)  a  conveyance 

of  freehold  land  to  any  person  without  words  of  limitation,  or 
any  equivalent  expression,  is  to  pass  the  fee  simple  or  other 
the  whole  interest  the  grantor  had  power  to  convey  in  such 
land,  unless  a  contrary  intention  appears  in  the  conveyance; 
and  by  sub-s.  (2)  a  conveyance  of  freehold  land  to  a  corpora- 
tion sole  by  his  corporate  designation,  without  the  word 
"  successors,"  is  to  pass  to  the  corporation  the  fee  simple 
or  other  the  whole  interest  which  the  grantor  had  power  to 
convey,  unless  a  contrary  intention  appears.  Sub-s.  (4) 
enacts  that  the  foregoing  provisions  of  the  section  are  to 
apply  only  to  conveyances  and  deeds  executed  after  the 
commencement  of  the  Act.  The  section  contains  a  proviso 
re-enacting,  in  respect  of  deeds  executed  after  the  31st 
December,  1881,  s.  51  of  the  Conv.  Act,  1881. 

After  1925,  in  the  conveyance  of  an  estate  in  fee,  it  would 
seem  to  be  more  prudent  not  to  use  the  old  words  of  limita- 
tion, "  and  his  heirs  "  (£). 

All  estate  The  clause  beginning   "  and  all  the  ^estate,  right,  title, 

and  interest,  &c.,"  is  now  implied  by  s.  63  of  the  L.  P. 
Act,  1925  (which  takes  the  place  of  s.  63  of  the  Conv.  Act, 
1881),  except  where  a  contrary  intention  is  expressed.  It 
would  not,  even  at  Law,  pass  any  interest  in  the  property, 
which  from  a  general  consideration  of  the  deed,  it  appears, 
was  not  intended  to  pass  (u) ;  but  in  the  case  of  several 
vendors,  who  concur  in  assuring  an  estate,  say  in  fee  simple, 
there  can,  it  is  conceived,  be  no  doubt'  that  under  the  common 
clause  the  interests  of  all  the  conveying  parties  will  pass,  even 
though  such  parties,  as  between  themselves,  may  in  fact  be 
entitled  somewhat  differently  from  what  they  supposed  to 
be  the  case. 

(0  See  s.  131  of  the  L.  P.  Act,  1925. 

(«)  See  Hunt  v.  Remnant,  (1854)  9  Ex.  635;  23  L.  J.  Ex.  135;  Rooper 
v.  Harrison,  (1855)  2  K.  &  J.  113;  Rooke  v.  Lord  Kensington,  (1856) 
2  K.  k  J.  753;  25  L.  J.  Ch.  795;  Early  v.  Rathbone,  (1887)  57  L.  J. 
Ch.  652,  where  a  small  piece  of  copyhold  was  held  to  pass  on  a  grant  in 
fee;  Williams  v.  PincJcney,  (1897)  67  L.  J.  Ch.  34;  Thelluson  \.  Liddard, 
1900,  2  Ch.  635;  69  L.  J.  Ch.  673,  where  an  equitable  estate  passed. 
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Chap.  XI. 

(5)  The  covenants.  Sect.  5. 

The  covenants  for  title  are  a  part  of  the  draft  upon  which  Covenants  for 
disputes  not  infrequently  arise:   they  are  of  considerable, 
though   perhaps   of   over-estimated,   importance.      To   the  Solicitor's 
solicitor,  however,  they  are  important,  as  he  will  be  respon-  respect7  * 
sible  to  his  client  for  permitting  him  to  enter  unknowingly  thereof- 
into  improper  covenants  (x) ;  or  for  not  securing  to  him  those 
to  which  he  is  entitled  from  the  other  party. 

Under  the  L.  P.  Act,  1925,  s.  76  (1),  and  2nd  Schedule  Statutory 
(taking  the  place  of  the  Conv.  Act,  1881,  s.  7),  covenants  for 
title  in  certain  statutory  forms  are  implied  in  conveyances  in 
which  the  conveying  parties  are  expressed  to  join  in  certain 
capacities,  and  by  s.  64  of  the  L.  P.  Act,  1925  (taking  the 
place  of  s.  9  of  the  Conv.  Act,  1881),  acknowledgments  and 
undertakings,  having  the  effect  prescribed  by  the  Act,  may 
be  substituted  for  the  old  covenants  for  production  and  safe 
custody.  And  further  covenants  are  implied  by  s.  77. 

No  precise  form  of  words  is  necessary  to  constitute  a  Covenants, 
covenant,  if  only  there  is  an  agreement  by  deed  (y] ;  and  if 
the  covenantor  adopts  the  deed  in  other  respects,  his  non- 
execution  of  it  is  not  material  for  the  purpose  of  binding  him 
by  his  covenant  (z).  If  the  covenant  is  contained  in  a  deed 
poll,  the  covenantee  should  be  named  or  denned  therein; 
and  if  the  covenant  was  contained  in  an  indenture,  it  was 
formerly  necessary  for  the  covenantee  to  be  made  a  party. 
But  under  s.  56  (1)  of  the  L.  P.  Act,  1925,  a  person  may 
take  an  immediate  or  other  interest  in  land  or  other  property, 
or  the  benefit  of  any  condition,  right  of  entry,  covenant  or 
agreement  respecting  land  or  other  property,  although  he 

(x)  Stannard  v.  Ullithorne,  (1834)  10  BLng.  491;  3  L.  J.  N.  S.  C.  P. 
307.  Probably  he  would  be  protected  by  an  opinion  of  counsel;  see 
Cordery  on  Solicitors,  3rd  ed.  130. 

(y)  Carr  v.  Roberts,  (1833)  5  B.  &  Ad.  at  p.  82;  Wood  v.  Copper 
Miners'  Co.,  (1849)  7  C.  B.  906,  936;  18  L.  J.  C.  P.  293;  Rigby  v. 
G.  W.  R.  Co.,  (1845)  14  M.  &  W.  at  p.  816;  15  L.  J.  Ex.  60;  Re 
Cadogan,  (1895)  73  L.  T.  387. 

(2)  Archard  v.  Coulsting,  (1843)  6  3Ian.  &;  G.  75;  Norton  on  Deeds. 
2nd  ed.  26,  27. 
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Chap.  XI.     may  not  be  named  as  a  .party  to  the  conveyance  or  other 

'_L     instrument  (a),  but  he  must  be  existent  at  the  date  of  the 

execution  of  the  deed  (ft).  Covenants  may,  of  course,  be 
entered  into  by  reference  to  those  in  another  instrument  (c). 

What  cove-          A  vendor,  if  the  absolute  beneficial  owner,  enters  into  the 

fnto'by'abso-    U8ual  covenants  that  he  has  good  right  to  convey,  assign,  or 

lute  beneficial  surrender  (as  the  case  may  be),  for  quiet  enjoyment,  free 

from  incumbrances,  and  for  further  assurance  (d).    In  deeds 

executed  after  1881,  these  covenants  are  implied  in  every 

conveyance  of  freeholds,  for  valuable  consideration   by  a 

person  who  conveys,  and  is  expressed  to  convey,  as  beneficial 

owner  (e). 

To  whose  acts       The   covenants  of   a  vendor  who   is  absolute  beneficial 
extend.  owner,  if  he  has  acquired  the  estate  by  purchase  for  valuable 

consideration,  are  extended  to  the  acts  ,of  himself  (/)  and 
parties  claiming  under  him:  it  is  conceived  that  marriage  is 
for  this,  as  it  is  for  other  purposes,  a  valuable  consideration, 
even  as  in  favour  of  collaterals  ((7) ;  but,  in  practice,  it  is 
usual  for  a  vendor  claiming  under  a  marriage  settlement  to 
covenant  against  the  acts  of  the  settlor  and  his  representa- 
tives (7&) ;  and  the  advisability  of  inserting  suoh  a  covenant  is 
not  removed  by  s.  76  of  the  L.  P.  Act,  1925,  a  conveyance 
in  consideration  of  marriage  not  being  a  purchase  for  value 
within  the  section  (i). 

The  covenants  implied  by  s.  7  of  the  Conv.  Act,  1881 
(since  repealed),  and  now  by  s.  76  of  the  L.  P.  Act,  1925, 

(a)  This  section  replaces  and  extends  the  provisions  of  a.  5  of  R.  P. 
Act,  1845,  which  section  is  repealed  by  the  L.  P.  Act,  1925.  As  to 
whether  the  repealed  section  was  confined  to  covenants  running  with  the 
land,  see  Dyson  v.  Forster,  1909,  A.  C.  98. 

(6)  Kelsey  v.  Dodd,  (1882)  52  L.  J.  Ch.  34,  39. 

(c)  Re  Straffon,  (1852)  1  D.  M.  &  G.  576;  22  L.  J.  Ch.  194. 

(<f)  See  Church  v.  Brown,  (1808)  15  Ves.  at  pp.  263,  264. 

(0)  See  inf.  p.  661  et  seq. 

(/)  Browning  v.  Wright,  (1799)  2  B.  &  P.  13,  22;  Sug.  14th  ed. 
599,  605. 

GO  Davenport  v.  Bishopp,  (1846)  1  Ph.  698;  12  L.  J.  N.  S.  Ch.  493; 
see  post,  p.  778. 

(A)  See  5  Jarm.  Conv.  4th  ed.  216. 

(1)  Wolst.   fc  Cherry,  llth  ed.  vol.  i.  p.  521. 
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extend  to  the  acts  of  all  persons  through  whom  the  vendor     Chap.  XI. 
derives  title  otherwise  than  by  purchase  for  value. 


The  owner  of  an  estate  sold  by  order  of  the  Court  enters  AB  to  ^Te* 
into  the  same  covenants  as  if  he  himself  were  selling  (fc),  and  owner,  on  sale 
the  trustees  or  person  appointed  to  convey  will  give  the  ^  trustees' 
statutory  covenant  implied  by  the  L.  P.  Act,  1925,  s.  76 
(1)  (F),  and  Sched.  II.,  Part  III. 

In  the  case  of  a  sale  by  the  committee  of  a  lunatic  under  Covenants  by 
an  order  of  the  Court,  the  Court  has  jurisdiction,  under  hinatic. 
s.  124  of  the  Lunacy  Act,  1890,  to  authorise  a  committee 
to  enter  into  usual  and  proper  covenants,    including    the 
ordinary  covenants  for  title  (Z). 

The    liability    of    landowners,    agreeing    to    sell    land  As  to  land- 
to  railway  and  other  similar  companies,  to  enter  into  the  nants  on  sale 
usual  covenants  for  title  can  hardly  be  questioned  in  respect  to  railw»y 

»,,,.,,,  ,  .   ,  i      company, 

of  land  which  the  company  has  no  power  to  take  compul- 

sorily;  such  as  land  required  for  extraordinary  purposes  (w&), 
or  in  respect  of  land  taken  under  an  ordinary  agreement 
with  the  owner;  but  as  respects  land  which  the  company 
has  power  to  take  compulsorily,  the  landowner's  contract, 
though  apparently  voluntary,  is  scarcely  so  in  fact;  and  his 
liability  to  enter  into  covenants  may  be  considered  doubtful 
in  principle.  In  Re  the  London  Bridge  Ads  (n),  there 
was  the  important  fact — though  not  noticed  in  the  judgment 
— of  the  enabling  Act  having  been  obtained  by  the  vendors 
pursuant  to  an  agreement  with  the  purchaser.  As  respects 
landowners  who  have  entered  into  no  agreement,  but  as 
against  whom  the  entire  proceedings  of  the  company  have 
been  compulsory,  it  is  conceived  that  they  are  not  bound, 
and  do  not  in  ordinary  practice  consent,  to  enter  into  any 
covenant  (0) ;  but  as  the  interests  of  all  parties  are  bound 
by  the  statutory  conveyance,  the  value  of  covenants  for  title 
is  small. 

(fr)  Sug.  14th  ed.  574. 

(0  Be  Ray,  1896,  1  Ch.  468;  65  L.  J.  Ch.  316;  see  also  L.  P.  Act, 
1925,  s.  22. 

(m)  L.  C.  C.  Act,  1845,  ss.  12  and  13. 

(»)  (1842)  13  Si.  176.  (o)  Frend  &  Ware,  127,  234. 
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Chap.  XI. 
Sect.  5. 

Liability  of 
tenants  for 
life  to  cove- 
nant. 


As  to  cove- 
nants by 
vendor  of 
leaseholds. 


Where  he 
claims  by 
purchase. 


In  the  case  of  a  tenant  for  life  or  other  owner  of  a 
particular  estate  selling  or  consenting  to  a  sale  under  the 
powers  of  the  S.  L.  Act,  or  a  settlement,  the  practice  has 
been  for  him  to  covenant  as  beneficial  owner  in  respect  of 
his  own  beneficial  interest,  but  to  limit  his  liability  under 
the  covenants  as  respects  the  reversion,  to  the  acts  of 
himself  and  parties  claiming  under  him  (p).  After  1925. 
however,  a  tenant  for  life  will  usually  (q)  convey  as  trustee: 
unless  he  is  absolutely  entitled  to  the  entire  beneficial  interest 
in  the  property  subject  merely  to  equities  overreached  by 
his  conveyance,  in  which  case  he  will  convey  as  beneficial 
owner  (r). 

On  a  sale  of  leaseholds  in  lots  by  way  of  underlease, 
the  vendor,  in  addition  to  the  covenant  for  quiet  enjoyment, 
must  covenant  with  each  sublessee  to  pay  the  rent  in  the 
original  lease,  and  to  perform  the  covenants  therein  con- 
tained so  far  as  the  same  relate  to  the  residue  of  the 
property  (s).  It  will  be  observed  that  sub-ss.  (1)  and  (2) 
of  L.  P.  Act,  1925,  ss.  76  and  77,  do  not  apply  to  such  a  case. 

On  a  sale  of  leaseholds  by  a  vendor  who  claims  by  pur- 
chase, his  liability  under  the  covenant,  that  the  covenants  in 
the  lease  have  been  performed  up  to  the  time  of  completion, 
should  be  limited  to  breaches  of  covenant  which  might  have 
occurred  during  his  own  period  of  ownership.  And  though 
upon  the  sale  of  leaseholds  by  a  vendor  who  claims  by 
purchase,  a  covenant  that  the  lease  is  valid  is  sometimes 
introduced,  it  is  now  well  settled  that  the  covenant  is 
qualified,  extending  only  to  his  own  acts  and  omissions  and 
those  of  any  testator  or  intestate  through  whom  he 
claims  £ . 


(p)  For  form  of  covenant,  see  Wolst.  Forms  and  Pr.  6th  ed.  p.  61 ; 
see  He  Tyrell,  (1900)  82  L.  T.  675. 

(?)  It  is  still  not  unusual  for  a  tenant  for  life  to  convey  as  beneficial 
owner,  with  a  limitation  of  the  implied  covenant. 

(r)  Wolst.  &  Cherry,  llth  ed.  vol.  -a.  p.  253;  and  see  General 
Conditions  of  1925,  No.  25  (3). 

(«)  Brown  v.  Paull,  (1856)  2  Jur.  N.  S.  317. 

(0  See  2  Dav.  pt.  i.  215;  L.  P.  Act,  1925,  a.  76  (1),  2nd  Sch.  Part  II. 
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Formerly,  it  was  a  common  practice  in  cases  where  tenants     Chap.  XI. 
in  common,  or  other  persons  having  partial  interests  in  an 


estate,  concurred  in  the  conveyance  and  in  the  covenants  for  As  *?  limiting- 
title,  to  limit  the  liability  of  each  covenantor  to  the  amount  several  cove- 


of  his  share  in  the  purchase-money,  apparently    on    the 

ground  that  the  amount  of  the  purchase-money    was    the  tive  chares  of 

measure  of  damages  in  case  of  eviction.     Under  the  present  money™ 

practice,  if  such  covenants  are  given,  the  covenants  of  each 

party   are  limited   to   the  subject-matter  expressed  to  be 

conveyed  by  him;   in  cases  where  the  parties  are  numerous 

and  the  shares  complicated,  it  may  be  desirable,  in  order 

to  avoid  the  risk  of  misstatement,  to  add  a  clause  in  the 

operative  part  extending  the  conveyance  beyond  the  parts 

expressly  declared  to  be  conveyed  to  all  other  the  estate 

and  interest,  if  any,  of  each  of  the  parties  in  the  subject- 

matter   of    the    conveyance.     Since  the  L.  P.  Act,  1925, 

however,    land   cannot    be    held    by  persons  as  tenants  in 

common  ^(&.  34);  and  where  land  is  expressed  to  be  con- 

veyed to  persons  in  undivided  shares,  the  grantees  are  to 

hold  the  same  upon  trust  for  sale   (ss.  34,  35).     Where 

a  legal  estate  (not  being  settled  land)  is  beneficially  limited 

to  jor  held  in  trust  for  any  persons  as  -joint  tenants,  the 

same  is  to  be  held  on  trust  for  sale  (s.  36.)     It  follows, 

therefore,  that  whether  land  is  expressed  to  be  conveyed  to 

persons  as  joint  tenants  or  as  tenants  in  common,  it  is  under 

a  statutory  trust  for  sale,  and  a  purchaser  would  take  free 

from  the  claims  of  the  parties  interested  in  the  proceeds  of 

sale.     Accordingly,  a  purchaser  in  such  a  case  cannot,  it  is 

thought  (in  the  absence  of  express  stipulation),  require  any 

covenants  for  title  to  be  given,  other  .than  the  statutory  im- 

plied covenant  from  the  grantors  conveying  as  trustees  (w). 

As  a  general  rule,  fiduciary  vendors  who  sell  as  such  (a;),  Astocove- 
only  covenant  that  they  have  done  no  act  to  prevent  their  vendors  who 
selling,   or  to   incumber   the   property  («/);   a  covenant  for 

(w)  See  K.  &  E.  12th  ed.  vol.  i.  p.  510. 

(#)  If  they  omit  to  state  in  the  contract  the  capacity  in  which  they 
sell,  it  is  conceived  that  they  will  be  subject  to  the  usual  liability  ot 
beneficial  owners. 

(y)  White  v.  Foljambe,  (1805)  11  Ves.  345;  Sfaines  v.  Morris,  (1812) 
1  V.  &  B.  8;  Onslow  v.  Lord  Londesborough,  (1852)  10  Ha.  at  p.  74. 
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Chap.  XI. 
Sect.  5. 


Incumbrancer 
releasing. 


Mortgagor 
joining  in  a 
sale  by 
mortgagee. 


Bankrupt 


Crown  gives 
no  covenant*. 


further  assurance  would  seem  to  be  a  reasonable  addition, 
and  is  often  attempted  to  be  introduced;  but  it  was  decided 
in  Worley  v.  Frampton  (z),  that  trustees  cannot,  as  defen- 
dants, be  compelled  to  enter  into  it:  even  though  they  were 
not  themselves  the  contracting  parties,  but  represented  the 
original  vendor,  who  would  himself  have  been  bound  to 
enter  into  such  a  covenant.  The  Court,  however,  raised 
but  abstained  from  deciding  the  question  whether  as 
plaintiffs  they  could  have  procured  relief  except  on  the 
terms  of  entering  into  the  covenant.  It  has  been  held  by 
Shadwell,  V.-C.,  and  by  Wood,  V.-C.,  ,that  the  executors 
of  a  party  who  has  agreed  to  take  a  lease,  may,  if  'they 
admit  assets,  be  compelled  to  enter  into  the  lessee's  covenants, 
so  qualified  as  to  restrict  their  liability  to  that  which  they 
would  have  incurred  had  the  lease,  with  corresponding 
covenants,  been  executed  by  their  testator  (a). 

An  incumbrancer  who  releases  the  estate,  whether  volun- 
tarily or  in  consideration  of  payment,  only  covenants  that  he 
has  done  no  act  to  incumber,  or  to  prevent  his  conveying  (6). 

Where  a  mortgagee  sells  under  his  power  of  sale,  and 
the  mortgagor  concurs  (which  will  not  usually  be  the 
case),  the  latter  enters  into  the  ordinary  vendor's  covenants 
for  title,  which  supersede  the  absolute  covenants  contained 
in  the  mortgage  deed. 

When  a  bankrupt  concurs  with  his  trustee  in  selling,  he 
generally  enters  into  covenants  for  title  as  an  ordinary 
vendor  (c) . 

A  purchaser  from  the  Crown  can  require  no  covenants 
for  title  (d). 


(z)  (1846)  5  Ha.  560;  and  see  Copper  Miners'  Co.  v.  Beach,  (1823) 
13  Beav.  478;  Hodges  v.  Blagrave,  (1854)  18  Beav.  404;  and  see  and 
consider  Hare  v.  Surges,  (1857)  4  K.  &  J.  45,  57. 

(a)  Phillips  v.  Everard,  (1831)  5  Si.  102;  and  Stephens  \.  Hotham, 
(1855)  1  K.  &  J.  571;  Hare  v.  Surges,  (1857)  4  K.  &  J.  45,  57;  27 
L.  J.  Oh.  86;  Woodfall,  22nd  ed.  139. 

(6)  See  L.  P.  Act,  1925,  2nd  Sch.  Pt.  VI. 

(<?)  As  to  the  power  of  the  Court  of  Bankruptcy  to  order  the  bankrupt 
to  join  in  the  conveyance,  see  sup.  p.  467.  (d)  Sug.  14th  ed.  575. 


PEEPARATION  OF  CONVEYANCE.  499 

Any  covenant  intended  to  provide  for  a  defect  in  title     Chap.  XI. 
which  appears  on  the  face  of  the  conveyance,  should  be  BO 


•expressed,  though  the  absence  of  such  expression  will  not  CoT.en*nt 
prevent  the  purchaser  from  suing  on  the  covenants  (e) .     If  known  defect, 
the  defect  can  be  kept  off  the  face  of  the  conveyance  (which 
is  generally  the  case)  the  covenant  should  be  entered  into 
by  a  separate  instrument  which  should  refer  to  the  defect; 
or  there  should  be  a  contemporaneous  agreement  signed  by 
the  covenantor  admitting  the  existence  of  the  defect,  and 
stating  that  it  is  intended  to  be  included  in  the  covenant  (/) . 
Where  the  defect  consists  in  the  existence  of  incumbrances,  Covenants  for 
it  will  be  a  matter  for  consideration  whether  a  mere  covenant  a'gainst1  * 
to  indemnify  can  be  relied  on,  without  a  covenant  to  pay  char£es- 
or  procure  payment  of  the  charge:   this  question  particularly 
applies  to  interest  upon  charges,  and  to  rent-charges  or  other 
periodical  payments: — under  a  mere  covenant  to  indemnify, 
the  purchaser  might  have  no  remedy  until  disturbance,  or 
until  claim  made  against  him,  though  the  interest  or  rent- 
charge  might  be  running  heavily  into  arrear  (#) . 

,An  acknowledgment  of  the  right  to  production  of  title  Acknowledg- 
deeds,  if  it  extends  to  documents  not  noticed  in  the  convey-  right  to 
.anoe,  should,  as  a  general  rule,  be  entered  into  by  a  separate 
agreement;  the  question,  however,  to  be  considered  is,  whether 
any  document  to  be  included  in  the  acknowledgment  is  of 
such  a  character  as  to  make  it  desirable  that  it  should,  as 
soon  as  practicable,  be  taken  off  the  title  (/&). 

:Formerly  a  purchaser  was  entitled,  as  a  general  rule,  to  a  Purchaser's 
valid  covenant  for  the  production,  and  probably  for  the  right  ^nlnt  for 

production. 

(e)  See  inf.  p.  671. 

(/)  See   Winter  v.  Anson,  (1823)  1  S.  &  S.  434,  445. 

(^)  For  a  case  where  the  vendor  gave  the  purchaser  an  indemnify, 
see  Osborne  v.  Eales,  (1864)  12  W.  R.  654.  See  also  Hooper  v. 
Bromet,  (1904)  90  L.  T.  234;  Reckitt  v.  Cody,  1920,  2  Ch.  452. 

(A)  A  separate  deed  of  covenant  is  chargeable  with  the  same  duty  as 
the  conveyance  or  mortgage,  if  not  exceeding  ten  shillings,  and  in  other 
•cases  with  a  duty  of  ten  shillings;  Stamp  Act,  1891,  Sch.  I.;  and  see 
Stamp  Act,  1870,  Sch.;  and  see  also  13  &  14  Viet.  c.  97.  An  acknow- 
ledgment requires  to  be  stamped  as  an  agreement.  Accordingly,  if  under 
hand  only,  it  must  have  a  sixpenny  stamp,  but  if  under  seal,  a  ten 
shilling  stamp;  Alpe,  17th  ed.  p.  59. 

32(2) 
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Chap.  XI.  to  take  copies  (i),  of  such  documents  of  title  as  were  not 
Sect'  5*  delivered  over  to  him(fr):  commencing  with  such  as  were 
necessary  to  show  a  marketable  title  (Z),  and  excepting  such 
copies  of  court  roll  and  inrolled  deeds  (if  inrolled  under  any 
Act  which  made  the  inrolinent  evidence)  as  were  not  in  the 
possession  or  power  of  the  vendor  (m}:  and  the  want  of  such 
a  covenant  was  a  ground  of  objection  to  the  title.  But  now, 
under  the  L.  P.  Act,  1925,  s.  45  (7)  (taking  the  place  of  the 
Corresponding  provisions  of  the  V.  &  P.  Act,  1874,  s.  2),  the 
inability  of  a  vendor  to  furnish  a  purchaser  with  an  acknow- 
ledgment of  his  right  to  production  and  delivery  of  copies  of 
documents  of  title,  or  with  a  legal  covenant  to  produce  and 
furnish  copies,  is  not  to  be  an  objection  to  title  in  case  the 
purchaser  will,  on  completion,  have  an  equitable  right  to 
production.  By  s.  64,  sub-ss.  (8)  and  (11)  of  the  L.  P.  Act, 
1925  (re-enacting  s.  9,  sub-ss.  (8)  and  (11)  of  the  Conv.  Act, 
1881),  an  acknowledgment  is  to  satisfy  a  vendor's  liability  to 
give  a  covenant  for  production  and  delivery  of  copies  of 
documents,  and  an  undertaking  for  safe  custody  is  to  satisfy 
any  liability  to  give  a  covenant  f  or  saf  e^custody  of  documents. 
The  acknowledgment  or  undertaking  must  be  given  by  a 
person  who  "retains"  the  documents.  Hence,  where  a  pro- 
perty is  sold  by  a  mortgagor  and  the  deeds  are  in  the  hands 
of  the  mortgagee,  a  covenant  by  ,the  mortgagor,  if  required, 
should  be  a  covenant  to  procure  production,  and  when  the 
documents  come  into  his  possession  to  give  an  acknowledg- 
ment and  undertaking.  But  where  the  deed  contains  a  state- 
ment that  the  documents  are  retained  by  the  mortgagor  or 
vendor,  an  acknowledgment  and  undertaking  would  appear 
to  be  valid,  as  between  the  parties  and  those  claiming  under 
them,  by  estoppel  (ri}.  Mortgagees  or  trustees  selling  should 
not  give  the  undertaking  for  safe  custody. 

(t)  Sug.  14th  ed.  462. 

(k)  Barclay  v.  Saine,  (1823)  1  S.  &  S.  449. 

(0  Dare  v.  Tucker,  (1801)  6  Ves.  460;  Cooper  v.  Emery,  (1844)  1 
Ph.  388. 

(m)  8.  C.  As  to  the  abolition  of  enrolment  of  instruments  executed 
after  1925  which,  under  the  F.  &  R.  Act,  1833,  ss.  41,  46,  58,  59,  71  and 
72,  would  require  enrolment,  see  s.  133  of  the  L.  P.  Act,  1925. 

(»)  See  Re  Pursell  and  Deakin,  (1893)  W.  N.  152;  Wolst.  &  Cherry, 
llth  ed.  vol.  i.  pr.  239,  240;  1  Prid.  22nd  ed.  p.  480. 
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The  right  to  a  covenant  for  production  is,  however,  as  a  •  Chap.  XI. 
general  rule,  confined  to  those  documents  which  affirmatively       8eot-  6- 

evidence  the  vendor's  title  (o),  and  does  not  extend  to  those  To  what 

,.,.  .  I'll  i  .       documents 

not  in  his   possession,  or  whioh   are   required   to   negative  it  extends. 

mere  possibilities.  It  appears  to  have  been  decided  by 
Shadwell,  V.-C.  (p),  that  a  purchaser  from  an  heir-at-law, 
whose  ancestor  left  a  will  not  affecting  the  property,  can 
require  no  covenant  for  its  production;  but  the  correct  view 
seems  to  be  that  where  the  negative  evidence  is  necessary 
for  the  satisfaction  of  the  purchaser,  and  is  in  the  custody 
of  the  vendor,  there  is  no  sufficient  reason  why  it  should 
not  be  covenanted  to  be  produced  (q). 

Where  a  building  estate  is  sold  in  lots  under  conditions  Mutual  cove- 
which  provide  that  each  purchaser  shall  covenant  with  the  Of  building 
vendor  and  with  the  other  purchasers  not  to  use  his  plot  for  es*ate. 
a  specified  purpose,  a  purchaser  of  one  lot  cannot  refuse  to 
covenant  with  the  vendor  on  the  ground  that,  the  other  lots 
being  unsold,  he  does  not  get  the  advantage  of  covenants  by 
other  purchasers  (r~) ;  and  the  fact  that  the  conveyance  of  one 
purchaser  contains  a  departure  from  the  general  stipulations 
of  the  building  scheme  will  not  prevent  him  from  enforcing 
them  against  other  purchasers  (s). 

On  the  other  hand,  the  vendor  may,  in  certain  cases,  Purchaser's 
require  covenants  on  his  own  account:  for,  as  a  general  rule, 
whenever  he  is  personally  subject  to  liabilities,  either  in 
respect  of  the  estate,  or  for  the  performance  of  whfch  the 
estate  stands  as  a  security,  the  purchaser,  taking  the  estate, 
must  undertake  the  liabilities,  and  covenant  to  indemnify  the 
vendor  against  them  (£). 

(o)  Including,  of  course,  deeds  of  covenant  for  production  entered  into 
by  prior  vendors;  Sug.  14th  ed.  452. 

GO  Cooper  v.  Emery,  (1844)  1  Ph.  3*8;  2  Dav.  pt.  i.  663. 

(?)  Sug.  14th  ed.  452;  and  see  Stevens  v.  Guppy,  (1825)  2  S.  &  S. 
439;  6  L.  J.  Ch.  164. 

(r)  So  Mordy  and  Cowman,  (1884)  51  £..  T.  721;  and  see  Davis  v. 
Corp.  of  Leicester,  1804,  2  Ch.  208,  220,  232;  63  L.  J.  Ch.  440. 

(s)  See  Rowell  v.  Satchell,  1903,  2  Ch.  212;  73  L.  J.  Ch.  20. 

(0  See  Re  Poole  and  Clarke,  1904,  2  Ch.  173;  73  L.  J.  Ch.  612; 
Reckitt  v.  Cody,  1920,  2  Ch.  452. 
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Chap.  XI.         Thus  on  the  sale  of  property  which  is  in  mortgage  the 

LJ —  purchaser,  even  in  the  absence  of  express  stipulation,  incurs 

of"  Puith  dT     a  lability  to  pay  the  mortgage  debt  and  future  interest  (u) : 
redemption,      and  may  be  required  to  covenant  so  to  do  (#).     In  the  same 
way,  on  the  sale  of  a  share  in  a  partnership  the  purchaser 
must  personally  indemnify  the  vendor  against  the  partner- 
ship liabilities  (y}. 

or  a  reversion,  On  the  sale  of  a  reversion,  the  purchaser,  it  is  conceived  (z), 
must  covenant  to  pay  the  succession  duty,  unless  compounded 
for  (a)  at  the  time  of  the  sale.  ' 

or  leaseholds.  On  the  sale  of  leaseholds,  either  by  the  original  leases 
or  by  an  assignee  who  has  entered  into  a  similar  covenant 
with  a  prior  owner,  the  purchaser  must  covenant  (&)  to  pay 
the  rent  and  perform  the  covenants  contained  in  the  lease, 
and  to  indemnify  the  vendor  against  the  same  (c).  Such  a 
covenant  is  now  implied  by  s.  77  (1)  (C)  and  (D),  and  2nd 
Sched.,  Parts  IX.  and  X.  of  the  L.  P.  Act,  1925.  And,  on 
a  sale  of  leaseholds  in  lots  by  way  ,of  underlease,  each  pur- 
chaser must  covenant  to  perform  the  covenants  contained  in 

(«)  Waring  v.  Ward,  (1802)  7  Ves.  332,  337;  Adair  \.  Garden,  (1892) 
29  L.  R.  Ir.  469.  As  to  whether  the  rule  applies  to  the  case  of  the 
purchase  of  the  equity  of  redemption  in  a  contingent  reversionary 
interest  whilst  such  interest  remains  reversionary,  see  Mills  v.  United 
Counties  Bank,  1911,  1  Ch.  669;  1912,  1  Ch.  231,  237. 

(x)  Bridgman  v.  Daw,  (1892)  40  W.  R.  253. 

(y)  Dodson  v.  Downey,  1901,  2  Ch.  620;  70  L.  J.  Ch.  864;  and  see 
Bradford  v.  Gammon,  1925,  Ch.  132. 

(z)  See  inf.  p.  1058. 

(a)  See  Succession  Duty  Act,  1853,  ss.  41,  44. 

(b)  The  usual  words  in  the  habendum,  "  subject  to  the  payment  of 
the  rent  and  performance  of  the  covenants,"  have  been  held  not  to  be 
equivalent  to  such  a  covenant  by  the  assignee,   Wolveridge  v.  Steward, 
(1833)  1  Cr.  &  M.  644;  3  L.  J.  Ex.  360. 

(c)  Pember  v.  Mathers,  (1779)  1  Br.  O.  C.  52,  54;  Staines  v.  Morris, 
(1812)  1  V.  &  B.  8;  Close  v.  WUberforce,  (1838)  1  Beav.  112;  8  L.  J. 
N.  S.  Ch.  101;  Cochrane  v.  Robinson,  (1840)  11  Si.  378;  10  L.  J.  Ch. 
109;  Morley  v.  Clavering,  (1861)  7  Jur.  N.  S.  904.     As  to  the  form  of 
the  covenant,  see  Gooch  v.  Clutterbuck,  1899,  2  Q.  B.  148;  66  L.  J.  Q.  B. 
808;   Re  Poole  and  Clarke,  1904,  2  Ch.  173;  73  L.  J.  Ch.  612.     Aa  to 
enforcement  by  the  vendor  of  the  negative  covenant  contained  in  the 
lease,  see  Harris  v.  Boots,  Cash  Chemists,  Ltd.,  1904,  2  Ch.  376;  Reckitt 
v.  Cody,  1920,  2  Ch.  452,  460.     As  to  what  can  be  recovered  in  an  action 
on  the  covenant,  see  Smith  v.  Howell,  (1851)  6  Ex.  730;  20  L.  J.  Ex.  377. 
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the  original  lease  so  far  as  the  same  relate  to  the  property     Chap.  XI. 
comprised  in  his  own  underlease  (d). 

The  trustee  of  a  bankrupt  has  power  to  disclaim  his  Astoindem- 
leasehold  property  (e) ;  and  such  a  disclaimer  operates  to  p^^aser 
determine,  as  from  its  date,  the  rights,  interests,  and  liabili-  on  sale  of 
ties  of  the  bankrupt  and  his  property  in  respect  of  the 
property  disclaimed,  and  also  discharges  the  trustee  from 
all  personal  liability  in  respect  of  such  property,  as  from  the 
date  when  the  property  vested  in  him  (/)..  But  as  the  lease- 
holds of  a  bankrupt  vest  in  his  trustee  on  his  appointment, 
subject  to  his  right  to  disclaim,  the  trustee  becomes  personally 
liable,  so  long  as  the  lease  remains  vested  in  him,  for  the  rent 
and  upon  the  covenants  of  the  lease,  if  he  does  not  disclaim 
it  ((7).  He  can,  however,  rid  himself,  as  from  the  date  of  the 
assignment,  of  all  liability  under  the  lease  by  assigning  it, 
even  though  the  assignee  is  to  his  knowledge  a  pauper  (A). 
There  being,  therefore,  no  continuing  liability  in  the  trustee 
after  assignment  by  him,  it  would  seem  that  he  cannot  now, 
any  more  than  under  the  old  law  as  it  existed  prior  to 
1869  (*),  require  from  the  assignee  any  covenant  for  pay- 
ment of  rent,  performances  of  the  covenants  in  the  lease,  or 
indemnity.  In  such  a  case,  therefore,  the  usual  implied 
covenants  (fc)  should,  it  seems,  be  expressly  excluded.  But 

(d)  Brown  v.  Paull,  (1856)  2  Jur.  N.  S.  317;  and  see  Prid.  vol.  L 
22nd  ed.  p.  509  for  form  of  covenant. 

0)  Bkcy.  Act,  1914,  s.  54  (1),  replacing  s.  55  (1)  of  the  Bkcy.  Act, 
1883,  and  a.  13  of  the  Bkcy.  Act,  1890.  See  sup.  p.  272  et  seq. 

(/)  S.  54  (2);  Ex  p.  Allen,  (1882)  20  Ch.  D.  341;  51  L.  J.  Ch.  724; 
it  also  discharges  a  guarantor  of  rent,  Stftcey  v.  Hill,  1901,  1  Q.  B.  660; 
70  L.  J.  K.  B.  435;  Hastings  Corp.  v.  Letton,  1908,  1  K.  B.  378;  and 
see  generally  as  to  disclaimer,  Williams  on  Bkcy.  13th  ed.  p.  338  et  seq. ; 
and  as  to  disclaimer  of  registered  leases,  see  L.  E.  Act,  1925,  s.  42  (2). 

(^)  Ex  p.  Dressier,  (1878)  9  Ch.  D.  252;  48  L.  J.  Bkcy.  20;  Wilson 
v.  Wallani,  (1880)  5  Ex.  D.  155;  49>  L.  J.  Ex.  437.  But  he  is  not  liable 
for  any  arrears  of  rent,  or  breaches  of  covenant  which  accrued  due,  or 
took  place  before  his  appointment;  Titterton  v.  Cooper,  (1882)  9  Q.  B.  D. 
473;  51  L.  J.  Q.  B.  472. 

(h)  Hopkinson  v.  Lovering,  (1883)  11  Q.  B.  D.  92;  52  L.  J.  Q.  B. 
391;  and  see  Fagg  v.  Dobie,  (1838)  3  Y.  &  C.  96;  Re  Smith,  (1890)  25 
Q.  B.  D.  536;  59  L.  J.  Q.  B.  554;  Williams  on  Bkcy.  13th  ed.  p.  341. 

(•)  WilJcins  v.  Fry,  (1816)  1  Mer.  244;  Levi  v.  Ayers,  (1878)  3  A.  C. 
at  p.  852 ;  47  L,.  J.  P.  C.  83.  (*)  See  ante,  p.  502. 
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Chap.  XI.      the  case  is  different  where  an  equitable  mortgagee  of  the 

— —  lease  from  the  bankrupt  opposes  an  application  by  the  trustee 

for  leave  to  disclaim,  and  insists  on  an  assignment  of  the 
lease  to  himself.  In  such  a  case  the  assignee  must  cove- 
nant to  indemnify  the  trustee  against  all  liability  under 
the  lease  (Z);  the  principle  of  the  decision  being  that,  as  the 
assignee  has  himself  prevented  the  trustee  from  disclaiming, 
and  so  getting  rid  of  all  liability  whatever  from  the  date  of 
his  appointment,  he  must  indemnify  the  trustee  against  any 
liability  which  he  may  have  incurred,  as  a  continuing  lessee 
up  to  the  date  of  the  assignment.  The  Court  has,  under  the 
Act  of  1914,  wide  discretionary  powers,  on  the  application 
of  any  person  either  claiming  any  interest  in  any  disclaimed 
property,  or  under  any  liability  not  discharged  by  the  Act 
in  respect  of  any  disclaimed  property,  to  make  an  order  for 
the  vesting  of  the  property  (m). 

On  sale  of  Where  an  executor  or  administrator  has  satisfied  all  the 

executors  &c.  liabilities  of  a  lease  granted  or  assigned  to  his  testator  or 
intestate,  and  has  assigned  the  lease  to  a  purchaser,  he  may 
now  safely  distribute  the  residuary  estate,  and,  after  such 
assignment,  is  no  longer  personally  liable  in  respect  of  any 
subsequent  claim  under  the  lease  (ri) :  but  the  lessor  may 
follow  the  assets  into  the  hands  of  the  persons  among  whom 
they  have  been  distributed.  On  a  sale  by  executors  or  ad- 
ministrators it  is  usual  to  indemnify  them,  as  well  as  the 
estate  of  the  deceased,  from  all  future  liability  in  respect  of 
the  rent  and  covenants  of  the  lease. 

Indemnity  by       Independently  of  contract,  the  legal  or  equitable  assignee 

telif^*  of  a  lease  is,  as  respects  the  time  only  during  which  he  is  in 

possession,  bound  to  indemnify  the  lessee  against  liabilities 

under  the  lease  (o) ;   and  where  the  equitable  assignee  has 

(0  Ex  p.  Buxton,  (1880)  15  Ch.  D.  289. 

(m)  Bkcy.  Act,  1914,  s.  54  (6) ;  and  see  Williams  on  Bkcy.  13th  ed. 
p.  346. 

(»)  Trustee  Act,  1925,  s.  26. 

(o)  Stainet  v.  Morrit,  (1812)  1  V.  &  B.  8;  Burnett  v.  Lynch,  (1826) 
5  B.  &  C.  589,  602;  Close  v.  Wilberforce,  (1838)  1  Beav.  112;  8  L.  J. 
N.  S.  Ch.  101;  Sanders  v.  Benson,  (1841)  4  Beav.  350;  Moore  v.  Greg, 
(1848)  2  Ph.  717;  18  L.  J.  Ch.  15;  Rowley  v.  Adams,  (1839)  4  M.  &C. 
534;  Re  Poole  and  Clarke,  1904,  2  Ch.  173;  73  L.  J.  Ch.  612;  and  see 
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actually  parted  with  the  possession  he  is  no  longer  liable  to     Chap.  XI. 
be  sued  by  the  landlord  for  breaches  of  .covenant,  or  non-       Sect'  6* 
payment  of  rent,  during  the  period  of  his  possession  (p). 

The  rule  that  a  purchaser  must  undertake  his  vendor's  or  freehold 
liabilities  would,  it  is  conceived,  apply  to  the  sale  of  freehold  qrit^rent,  or 

land  subject  to  quit-rent  (q\  which  the  vendor  has  entered  covenants  for 
.  T.  or  upon  which 

into  a  personal  liability  to  pay.      oo,  where  a  vendor  of  vendor  is 

freeholds  has,  on  his  own  purchase,  covenanted  to  observe 
restrictive  covenants  entered  into  by  a  iormer  owner,  and  to 
indemnify  him  in  respect  thereof,  a  purchaser  who  buys  with 
notice  of  the  restrictions  must  enter  into  similar  covenants 
with  the  vendor;  but  his  covenant  to  perform  and  observe  the 
restrictive  covenants  and  to  indemnify  should  be  prefaced 
with  the  words  "with  the  object  and  intention  of  affording 
to  the  vendor,  his  heirs,  executors  and  administrators,  a  full 
and  sufficient  indemnity  in  respect  of  the  restrictive  cove- 
nants, but  not  further  or  otherwise"  (r).  Jf  the  purchaser 
contracts  without  notice  of  the  restrictive  covenants  he  must 
elect  either  to  rescind  or  enter  into  similar  covenants  (s). 

It  is  important  to  bear  in  mind  thajt,  in  the  case  of  restric- 
tive covenants  entered  into  after  1925,  the  same,  unless 
registered  under  the  L.  C.  Act,  1925,  s.  10  (1),  Class  D  (ii), 
are  void  as  against  a  purchaser  of  the  legal  estate  for  money 
or  money's  worth  (£).  But  if  registered,  such  registration 

Moule  v.  Garrett,  (1870)  L.  R.  5  Ex.  132;  7  Ex.  101;  39  L.  J.  Ex.  69; 
41  L.  J.  Ex.  62;  Johns  v.  Pink,  1900,  1  Ch.  296;  69  L.  J.  Ch.  98. 
A  railway  company  is  for  this  purpose  in  the  position  of  an  ordinary 
purchaser,  Harding  v.  Metr.  R.  Co.,  (1872)  7  Ch.  154;  41  L.  J.  Ch.  371. 
Under  a  covenant  to  indemnify  against  all  claims  in  respect  of  the 
covenants  in  a  lease,  costs  properly  incurred  in  reasonably  defending  an 
action,  brought  for  breach  of  one  of  them,  are  recoverable  as  damages: 
Murrett  v.  Fysh,  (1883)  1  C.  &  E.  80. 

(p)  Cox  v.  Bishop,  (1857)  8  D.  M.  &  G.  815;  26  L.  J.  Ch.  389;  see 
Wright  v.  Pitt,  (1870)  12  Eq.  408;  40  L.  J.  Ch.  558;  Ramage  v.  Womack, 
1900,  1  Q.  B.  116;  69  L.  J.  Q.  B.  40. 

(#)  As  to  redemption  of  quit-rents,  &c.,  see  L.  P.  Act,  1925,  s.  191. 

(r)  Moxhay  v.  Inderwick,  (1847)  1  De  G.  &  S.  708;  Re  Poole  and 
Clarke,  1904,  2  Ch.  173;  73  L.  J.  Oh.  612;  and  see  Reckitt  v.  Cody, 
1920,  2  Ch.  452. 

(«)  Lukey  v.  Higgs,  (1854)  1  Jur.  N.  S.  200;  24  L.  J.  Ch.  495. 

(0  L.  C.  Act,  1925,  s.  13  (2). 
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Chap.  XI.  is  to  be  deemed  to  constitute  notice  to  all  persons  and  for 
Seot-  5-  all  purposes  connected  with  the  land  affected  (u).  In  a  recent 
case  (x)  the  vendor  agreed  to  sell  property  at  Eastbourne 
"free  from  incumbrances."  Before  the  time  fixed  for  com- 
pletion it  was  ascertained  that  a  resolution  affecting  ,the 
property  had  been  passed  by  the  Town  Council  of  East- 
bourne, being  the  first  step  in  the  preparation  of  a  town 
planning  scheme.  The  fact  that  such  resolution  had  been 
passed  was  unknown  to  both  vendor  and  purchaser  at  the  date 
of  the  contract,  but  it  was  registered  as  a  land  charge  under 
the  L.  C.  Act,  1925.  It  was  held  by  Eve,  J.,  and  by  the 
C.  A.,  that,  having  regard  to  the  terms  of  s.  15  (7)  of  the 
L.  C.  Act,  1925,  as  modified  by  the  L.  P.  (Am.)  Act,  1926, 
the  resolution  did  not  create  a,n  "  incumbrance,"  but  merely  a 
local  land  charge.  Eve,  J.,  further  held  (but  this  point  was 
not  dealt  with  by  the  C.  A.),  that  even  if  the  resolution 
created  an  incumbranoe,  its  registration  under  the  L.  C.  Act, 
1925,  constituted  notice  to  the  purchaser  at  the  date  when 
he  entered  into  the  contract,  by  virtue  of  e.  198  of  the,  L.  P. 
Act,  1925,  and  the  purchaser  could  not  therefore  complain. 
It  would  seem,  however,  that  even  if  the  purchaser  had  actual 
notice  in  fact  of  an  existing  incumbrance,  there  would,  primd 
facie,  be  an  implied  term  of  the  contract  that  the  incumbrance 
should  be  removed  or  provided  for;  and  in  the  present  case  it 
was  not  necessary  to  imply  a  term,  the  contract  expressly 
providing  that  the  sale  was  "free  from  incumbrances." 

Agreement          iWhere  the  contract  for  sale  provided  that  the  conveyance 
n*  sped*  should  be  made  subject  to  certain  specified  stipulations  as  to 


fied  manner—  the  mode  of  building  upon  the  land,  and  also  to  "  a  covenant 

performance  »     i  i  i  •     t     •  i          • 

of,  how  to  be  on  the  part  of  the  purchaser,  his  heirs  and  assigns,  and 
proper  provisions  for  securing  the  due  observance  and 
performance  thereof,"  it  was  held  that  the  conveyance  should! 
contain,  not  only  the  covenant,  but  also  a  power  for  the 
vendor  or  his  representatives  to  enter  and  remove  any 
buildings  erected  in  breach  of  such  covenant,  and  to  retain 
possession  until  payment  of  the  consequent  expenses;  but 
that  he  was  not  entitled  to  have  a  term  of  years,  or  a 

(«)  L.  P.  Act,  1925,  8.  196  (1). 

(*)  Re  Forsey  and  Hollebone's  Contract,  1927,  2  Ch.  379. 
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rent-charge,  limited  to  a  trustee  by  way  of  security  for  the-    Chap.  XI. 
performance  of  the  covenant  (y}. 


Under  an  agreement  to  purchase  the  minerals  under  a  Vendor  of 
given  surface,  the  price  to  be  payable  by  instalments,  and  ^tled  to 
the  payments  to  be  accelerated  if  more  than  a  given  power  to  enter 

.  .         .          ,       .  .  and  ascertain 

quantity    of    minerals    be  gotten  from  time  to  time,   the  state  of 

vendor  is  entitled  to  a  covenant  in  the  conveyance,  reserving  workm£9- 
to  him  a  right  of  entry  for  the  purpose  of  ascertaining  the 
state  of  the  workings  (2). 

Under  an  agreement  to  purchase  land  in  consideration  of  Purchaser  in 
a  life  annuity,  "to  be  charged  on  the  land,"  the  vendor  is  Of  annuity, 
entitled  to,  not  only  the  charge,  but  also  the  purchaser's  covenants  for 
covenant  for  payment  (a)  . 

A  purchaser  who  accepts  the  benefit  of  the  conveyance,  Purchaser, 
is  usualljy  bound  both  at  Law  and  in  Equity  by  the  covenant  s 


on  his  part  therein  contained,  though  he  does  not  execute  covenants, 
it  (&),  and  statutory  covenants  implied  on  ,the  part  of  a  he  do  not 
grantee  under  ».  77  of  the  L.  P.  Act,  1925,  appear  to  be  execute- 
enforceable  notwithstanding  the  grantee's  non-execution  of 
the  conveyance  (c). 

The  question  what  covenants  ought  to  be  inserted  in  a  Question  as 

,        ,      .  ,    ,  /j\         j        to  proper 

conveyance,  may  now  be  decided  on  a  summons  (a)  under  covenants 
s.    49    of  the  L.  P.  Act,  1925,  which  re-enacts  s.  9  of  how  decided- 
the  V.  &  P.  Act,  1874. 

(y)  Ex  p.  Ralph,  (1845)  De  G.  219;  see  the  form  given,  p.  228. 

(z)  Blakesley  v.  Whieldon,  (1841)  1  Ha.  176;  11  L.  J.  N.  S.  Ch.  164. 

(a)  Sower  v.  Cooler,  (1843)  2  Ha.  408;  11  L.  J.  N.  S.  Ch.  2S7; 
Remington  v.  Deverall,  (1795)  2  Anst.  550;  IHxon  v.  Gay  fere,  (1853) 
17  Beav.  421;  (1855)  21  Beav.  118;  (185T)  1  D.  £  J.  655. 

(6)  Shep.  T.  177;  WUlson  v.  Leonard,  (1840)  3  Beav.  373.  Cf. 
Aspden  v.  Seddon,  1  Ex.  D.  496,  509. 

(c)  As  to  covenants  between  lessor  and  lessee,  see  I».  P.  Act,  1925, 
ss.  141,  142;  1  Wolst.  &  Cherry,  llth  ed.  p.  372  et  seq. 

(d}  Re  Gray  and  Metr.  R.  Co.,  (1881)  44  L.  T.  567;  Re  Mordy  and 
Cowman,  (1884)  51  L.  T.  721  ;  Re  Anderton  and  MUner,  (1890)  45  Ch.  D. 
476;  59  L.  J.  Ch.  765;  Re  Lander  and  Bagley,  1892,  3  Ch.  41;  61 
L.  J.  Ch.  707;  Re  Birmingham,  §c.  Co.  and  Allday,  1893,  1  Ch.  342; 
62  L.  J.  Ch.  90;  Re  Wallis  and  Barnard,  1899,  2  Ch.  515;  68  L.  J.  Ch. 
753;  Re  Hughes  and  Ashley,  1900,  2  Ch.  595;  69  L.  J.  Ch.  741;  Se 
Poole  and  Clarke's  Contract,  1904,  2  Ch.  173. 
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Chap.  XI. 
Sect.  6. 

The  word 
"  give"  or 
"grant"  not 
to  imply  a 
covenant. 


The  word 
"demise" 
implies  a 
covenant  for 
title. 


Fitness  for 

human 

habitation. 


Under  s.  59  (2)  of  the  L.  P.  Act,  1925,  which  replaces 
s.  4  of  the  R.  P.  Act,  1845,  the  word  "give"  or  the 
word  "  grant"  in  any  deed  executed  after  the  1st  October, 
1845,  is  not  to  imply  any  covenant  at  Law,  save  where 
otherwise  provided  by  statute  (e~).  In  a  conveyance  under 
the  L.  C.  C.  Act,  1845  (/),  by  the  promoters  of  the  under- 
taking, the  word  "  grant "  is  to  operate  as  covenants  for 
title,  unlese  limited  by  express  words  contained  in  the 
conveyance;  so,  in  a  conveyance  to  the  Governors  of  Queen 
Anne's  Bounty  under  the  Queen  Anne's  Bounty  Act,  1838, 
s.  22,  the  ordinary  covenants  for  title  are  to  be  implied, 
unlese  such  implication  is  expressly  negatived. 

The  word  "  demise "  or  the  word  "  let "  in  a  lease  for 
years  still  operate  as  an  implied  covenant  for  quiet  enjoy- 
ment (#),  and  even  (it  seems)  as  a  covenant  for  title  during 
the  continuance  of  the  lessor's  estate  (&),  but  this  implication 
is  negatived  if  an  express  covenant  is  inserted  (£).  If  the 
lease  is  by  parol,  a  covenant  for  quiet  enjoyment,  but  not 
a  covenant  for  title,  is  implied  (fc). 

If  a  dwelling-house  (Z)  is  let  for  habitation,  at  a  rent  in 
London  of  401.  or  less  and  elsewhere  of  261.  or  less,  there 


(0)  As  to  such  words  not  amounting  to  a  personal  covenant  when  used 
in  the  grant  of  a  rent-charge,  see  Monypenny  v.  M.,  (1859)  3  D.  &  J. 
572;  (1861)  9  H.  L.  C.  114.    See,  as  to  the  effect  of  these  words  formerly, 
Co.  Litt.  384a,  n. 

(/)  S.  132. 

(g)  Markham  v.  Paget,  1908,  1  Ch.  697;  Woodfall,  22nd  ed.  207,  868 
ct  seq. 

(A)  Schwartz  v.  Locket,  (1890)  61  L.  T.  719;  38  W.  R.  142;  Baynes 
$  Co.  v.  Lloyd  $•  Sons,  1895,  2  Q.  B.  610;  64  L.  J.  Q.  B.  787;  Jones 
v.  Lavington,  1903,  1  K.  B.  253. 

(1)  Line  \.  Stephenson,  (1838)  5  Bing.  N.  C.   183;   Shep.  T.   165; 
Grosvenor  Hotel  Co.  v.  Hamilton,  1894,  2  Q.  B.  836,  840;  and  it  would 
seem  that  any  words  which   will   create  a  good  lease   imply  the  same 
covenants   as  the   more   technical   word;    Hart   v.    Windsor,   (1843)    12 
M.  &  W.  66,  85;   13  L.  J.  Ex.  129;  Mottyn  v.  West  Mostyn  Coal  Co., 
(1876)  1  C.  P.  D.  145;  45  L.  J.  C.  P.  401;  Budd-Scott  v.  DanieU,  1902, 
2  K.  B.  351;  71  L.  J.  K.  B.  706.     A  mere  agreement  to  let  implies  a 
covenant  that  the  lessor  has  a  good  title;    Siranks  v.  St.  John,  (1867) 
L.  R.  2  C.  P.  376. 

(*)  Sudd-Scott  v.  DanieU,  tup. 

(I)  Including  part  of  a  dwelling-house;  Housing  Act,  1925,  s.  1  (3). 
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is  implied  a  condition  that  the  house  is,  and  an  undertaking  Chap.  XI. 
that  it  will  be  kept  by  the  landlord,  in  all  respects  reasonably 
fit  for  human  habitation;  but  this  implication  is  excluded 
where  the  lease  is  for  at  least  three  years  upon  the  terms  that 
the  lessee  is  to  put  the  house  into  a  condition  reasonably  fit 
for  habitation,  and  the  lease  is  not  deter minable  before  the 
three  years  (>m) .  This  section  does  not,  however,  apply  to 
certain  houses  in  comparatively  rural  areas,  which  were  let 
before  the  31st  July,  1923,  at  a  rent  exceeding  161.  (ri). 

A  vendor^  covenant  for  title,  whether  express  or  implied,  Covenant  for 
does  not  amount  to  a  sufficiently  precise  statement  that  he  estoppel.  * 
has  the  legal  estate  to  create  an  estoppel  (o). 

The  L.  T.  Act,  1897,  s.  16  (3)  (now  repealed),  provided  Astocove- 

•i-i  •  nants  on 

that,  in  the  case  01  land  registered  with  an  absolute  title,  transfer  of 

a  vendor,  in  the  absence  of  special  stipulation,  was  not  to 

be    required    to    enter  into  any  covenant  for  title.     This 

provision     has     not     been     reproduced     in     the    L.     B,. 

Act,  1925;   and  accordingly,  covenants  for  production,  and 

undertakings  for  safe  custody  of  documents  (which  should 

in  any  case  be  inserted  in  transfers  of  land  registered  with 

a  possessory  or  qualified  title  (p),  might  possibly  be  useful 

in  cases  where  the  land  transferred  is  registered  with  an 

absolute  title,  e.g.,  where  the  documents  contain  evidence 

of  matters  not  the  subject  of  registration  (q).    By  s.  24  of 

the  L.  R.  Act,  1925  (reproducing  s.  39  of  the  L.  T.  Act, 

1875),  it  is  provided  that,  on  the  transfer  of  leasehold  lands, 

unless  there  is  an  entry  on  the  register  negativing  such 

implication,  covenants  are  implied  by  the  transferor  that 

the  rents',  covenants  and  conditions  in  the  registered  lease 

have  been  paid,  performed  and  observed  up  to  the  date  of 

the  transfer,  and  by  the  transferee  that  he,  his  executors, 

O)  Ib.,  sub-s.  (1),  replacing  Housing,  Town  Planning,  etc.  Act, 
1909,  ss.  14,  15.  See  Fisher  v.  Walters,  1926,  2  K.  B.  315;  Morgan  v. 
Liverpool  Corp.,  1927,  2  K.  B.  131,  and  cases  there  cited. 

(n)  Ib.,  sub-s.   (4). 

(o)  General  Finance  Co.  v.  Liberator  Soc.,  (1878)  10  Ch.  D.  15;  and 
see  Fernando  v.  GunatittaJca,  1921,  1  A.  C.  357. 

(p)  See  Kule  110  of  the  L.  R.  Rules,  1925. 

(?)  Brickdale  &  Stewart-Wallace,  3rd  ed.  p.  81. 
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administrators  and  assigns  will  pay,  perform  and  observe 
the  rent,  covenants  and  conditions  in  the  registered  lease 
reserved  and  contained,  and  indemnify  the  transferor. 
These  covenants  may,  however,  be  negatived  or  modified  (r). 
On  the  transfer  of  freehold  land,  subject  to  an  existing 
xent,  similar  covenants  to  those  implied  by  s.  39  of  the 
L.  T.  Act,  1875,  are  to  be  implied,  but  such  implication 
may  be  negatived  or  modified  (s).  And  on  a  transfer  of 
land  subject  to  an  incumbranoe  appearing  on  the  register, 
or,  in  the  case  of  a  possessory  or  qualified  title,  an  incum- 
branoe not  affected  by  the  registration,  covenants  to  pay 
the  money  owing  and  to  indemnify,  may  be  added  to  the 
instrument  of  transfer ,(0- 


Section  6. 


As  to  the 
perusal  of 
drafts. 


(6)  The  draft  and  engrossment. 

The  draft  having  been  settled,  a  fair  copy  of  it  should  be 
submitted  to  the  vendor's  advisers  for  perusal;  and,  if 
practicable,  within  a  reasonable  time  prior  to  the  date  fixed 
for  completion.  The  date  of  delivery  is  sometimes  fixed 
by  the  conditions  (M)  . 

The  duties  of  counsel  (and  the  observations  apply  equally 
to  solicitors)  in  perusing  a  draft  drawn  or  settled  by  another 
practitioner  acting  for  the  other  side  are,  merely  and 
exclusively  to  protect  the  interests  of  the  client  on  whose 
behalf  he  is  consulted.  He  is  not  justified,  therefore,  in 
altering  the  structure  or  language  of  a  draft  merely  because 
it  is  not  such  as  he  would  himself  have  adopted,  or  approved 
of,  if  he  had  been  advising  on  the  other  side.  Sometimes,  of 
course,  in  the  case  of  a  very  obvious  slip,  it  may  be  allowable 
and  proper  to  direct  attention  to  it;  but  even  then  it  is 
better,  as  a  general  rule,  to  do  so  by  a  marginal  note;  and 
not  to  alter  the  draft  upon  points-  immaterial  to  the  client's 
interest.  And,  on  the  other  hand,  it  is  usually  better  to 

(r)  Rulea  115  and  117  of  the  L.  R.  Rules,  1925. 
(«)  Rule  109  of  the  L.  R.  Rules,  1925;  and  see  L.  P.  Act,  1925,  s.  77, 
and  Part*  VII.— X.  of  the  2nd  Sch. 
(0  Rule  110  of  L.  R.  Rules  of  1925. 
(«)  See  General  Conditions  of  1925,  No.  24. 
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allow  such  alterations,  if  made,  to  pass — with  or  without     Chap.  XI. 

marginal  comment — if  they  are  not  prejudicial,  rather  than  Sect'  g' 

to  insist  upon  the  draft  being  restored  to  its  original  shape. 

When  the  draft  has  been  approved,  any  alterations  made  Alteration  in 
in  it  should  be  communicated  to  the  other    party    before  bTcommuni- 
engrossment  (x).     Where  the  alterations  merely  consist  in  catfld- 
omissions  pf  passages  introduced  by  such  other  party,  or 
can  otherwise  be  easily  pointed  out,  it  is  submitted,  that  the 
opposite  solicitor  .(who  must  be  presumed  to  have  retained  a 
copy   of   the    draft)    would    not  be  entitled  to  a  general 
re-perusal:  this  is  a  question  which  sometimes    arises    in 
those  exceptional  cases  where  the  purchaser  has  to  pay  the 
vendor's  expenses.     The  draft  belongs  to  the  purchaser,  not  Draft  belongs 

to  his  solicitor  (y).  to  purchaser. 

The  engrossment  is  made  by  and  at  the  expense  of  the  Engross- 
purchaser  and  is  his  property:  when  executed  the  vendor 
has  a  lien  upon  it  for  unpaid  purchase-money  (2),  but  his  purchaser, 
solicitor  has  no  lien  on  it  for  costs  (a). 

Where  the  engrossment  was  executed  by  the  vendors,  but  Executed, 
the    purchase   went   off    in  consequence  of  other  material  contracT 
parties  refusing  to  execute,  and  the  vendors  made  no  claim  rescinded, 
to  it  as  a  deed,  the  purchaser  was  held  entitled  at  Law  to 
recover  it  from  their  solicitor,  they  being  allowed  to  cancel 
it  (6):  this -decision,  however,  as   observed    by    Lord    St. 
Leonards,  "  depended  upon  the  instrument  having  been  im- 
perfectly executed,  and  upon  the  sellers  not  interposing  to 
claim  any  interest  in  it "  (c):  and  where  the  deed  has  been 
executed   so   as   to   vest  the  legal  estate  in  the  purchaser, 
there  would  seem  to  be  a  difficulty  in  holding  that  he  could 
claim  to  retain  it  upon  the  contract  going  off,  even  though  he 
were  willing  to  execute  a  reconveyance. 

(*)  Staines  v.  Morris,  (1812)  1  V.  &  B.  at  p.  15. 
(y)  Ex  p.  Sorsfall,  (1827)  7  B.  &  C.  528;  6  L.  J.  (0.  S.)  K.  B.  48; 
Doe  v.  Seaton,  (1834)  2  A.  &  E.  171,  178. 
(z)  Sug.  14th  ed.  564. 

(a)  Oxenham  v.  Esdaile,  (1828)  2  Y.  &  J.  493;   (1829)  3  ib.  262. 
(i)  Esdaile  v.  Oxenham,  (1824)  3  B.  &  O.  225. 
(c)  Sug.  14th  ed.  564. 
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Chap.  XI. 
Sect.  6. 

Signing 
required  as 
well  as 
sealing. 


Prior  to  1926  the  sealing  of  an  instrument  followed  by 
delivery  was  sufficient  without  signature.  In  the  case  of 
deeds  executed  after  1925,  however,  it  is  provided  by 
&.  73  (1)  of  the  L.  P.  Act,  1925,  that  when  a  person 
executes  a  deed  he  shall  either  sign  or  place  his  mark  upon 
the  same  and  that  sealing  alone  shall  not  be  sufficient. 


What  is  good  iNo  particular  form  of  words  or  acts  is  necessary  to  render 
an  instrument  the  deed  of  the  party  sealing  it(<2).  The 
mere  affixing  of  the  seal  does  not  make  it  a  deed;  but  so 
soon  after  sealing  as  there  are  acts  or  words  sufficient  to 
show  that  it  is  intended  by  the  party  to  be  executed  as  his 
deed,  presently  binding  upon  him,  that  is  sufficient;  there  is 
no  .technical  necessity  for  the  grantee  or  his  agent  to  take 
corporeal  possession  of  the  instrument  (e) . 

(d)  Co.  Litt.  36a,  495;  Shep.  T.  54,  58. 

(e)  Doe  v.  Knight,  (1826)  5  B.  &  C.  at  p.  692;  Xenos  v.  Wickham, 
(1867)  L.  E.  2  H.  L.  296;  per  Pigott,  B.,  and  Blackburn,  J.     As  to  an 
escrow,  see  Bowker  v.  Burdekin,  (1843)  11  M.  &  W.  128;  12  L.  J.  Ex. 
329;    Watkins  \.  Nash,  (1875)  20  Eq.  262;   44  L.  J.  Ch.  505;   London 
Freehold,  §c.  Co.  \.  Baron  Suffield,  (1897)  66  L.  J.  Ch.  790;  77  L.  T. 
445. 
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CHAPTEK  XII.  Chap.  xii. 


MATTERS  RELATING  TO  THE  COMPLETION  OF  THE 
PURCHASE. 

(1)  The    Execution    of    the    Conveyance : — ~by   Married     Section  i. 
Women,  dc. — Conveyance  of  Trust  Estates  under  the 
Trustee  Act,  1925. 

THE  vendor  must,  if  practicable,  in  person  convey  (a);  Vendor  must 
the  purchaser  need  not  unnecessarily  rely  upon  a  power  of  person." 
attorney,  .which  (unless  made  irrevocable  (&))  may  have 
determined  by  the  death  of  the  principal  (c),  or  been  sus- 
pended by  his  mental  incapacity  (<?).  Any  assurance  of  a 
married  woman's  interest  in  real  estate,  executed  under  a 
power  of  attorney,  was  formerly  inoperative  (e).  But  she 
can  now,  whether  an  infant  or  not,  and  notwithstanding 
that  the  property  to  which  the  power  relates  does  not  belong 
to  her  as  separate  estate,  by  deed  appoint  an  attorney  ion 
her  behalf  for  the  purpose  of  executing  any  deed  or  doing 
any  other  act  which  she  might  herself  execute  or  do  (/). 
The  attorney  formerly  executed  in  the  name  of  his  principal : 
the  fact  being  noticed  in  the  attestation;  but  he  may  now 
execute  any  instrument  under  the  power  in  and  with  his  own 

(a)  Mitchel  v.  Neale,  (1755)  2  Ves.  sen.  p.  681;  Noel  v.  Weston, 
(1821)  6  Mad.  50;  see  Anon.,  cited  1  Esp.  116;  Richards  v.  Burton, 
(1795)  ib.  269. 

(6)  See  ss.  126  and  127  of  the  L.  P.  Act,  1925,  taking  the  place  of 
ss.  8  and  9  of  the  Conv.  Act,  1882.  ' 

(c)  Wallace  v.  Cook,  (1804)  5  Esp.  117;  see  Bailey  v.  Collet,  (1854) 
18  Beav.  179;  Webb  v.  Kirby,  (1856)  7  D.  M.  &  G.  376. 

(rf)  Duke  of  Beaufort  v.  Glynn,  (1855)  25  L.  T.  (0.  S.)  171;  but  see 
now  s.  124  (2)  of  the  L.  P.  Act,  1925. 

(e)  Graham  v.  Jackson,  (1845)  6  Q.  B.  811;  14  L.  J.  Q.  B.  129. 

(/)  S.  129  of  the  L.  P.  Act,  1925,  re-enacting  s.  40  of  the  Conv.  Act, 
1881.  See  Stewart  v.  Fletcher,  (1888)  38  Ch.  D.  627,  628;  57  L.  J.  Ch. 
765.  The  section  does  not  enable  a  married  woman,  by  appointing  an 
attorney,  to  dispense  with  her  husband's  concurrence. 

D. — VOL.  I.  33 
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Chap.  XII.    name  and  signature 


Sect.  1. 


The  execution  of  a  deed  by  the 


1 .  Sales  by 
married 
women  when 
married 
before  1883  as 
regards  pro- 
perty 
acquired 
before  that 
date. 


Married 
women. 


Separate  es- 
tate under 
M.  W..P. 

Act,  1870. 


committee  of  a  lunatic,  on  his  behalf,  must  be  made  in  the 
name  of  the  lunatic  (h~).  In  all  cases  where  a  transaction 
is  to  be  carried  out  under  a  power  of  attorney,  care  should 
be  taken  to  see  that  the  power  does,  in  fact,  authorise 

it  (9, 

In  the  cases — now  becoming  very  rare — in  which  a  married 
woman  whose  marriage  took  place  before  1883,  disposes  of 
property  her  title  to  which  accrued  before  that  date,  and 
which  does  not,  under  the  M.  W.  P.  Act,  1870,  or  under  a 
trust  in  Equity,  belong  to  her  as  her  separate  estate,  the 
husband's  concurrence  is  still  necessary  (except  in  certain 
special  cases  (&))>  but  an  acknowledgment  of  the  deed  is  no 
longer  required  (Z). 

A  married  woman,  who  is  not  restrained  from'  anticipation, 
has,  in  respect  of  her  separate  estate,  the  same  power  of  dis- 
position as  if  she  were  a  feme  sole:  In  Taylor  v.  'Meads  (m), 
Lord  Westbury  held  that  a  married  woman,  not  restrained 
from  anticipation,  has,  as  incident  to  her  separate  estate, 
and  without  any  express  power,  an  absolute  right  of  dis- 
position over  her  equitable  fee  by  deed,  not  acknowledged 
under  the  Act,  or  by  will;  and  the  interposition  of  trustees 
is  not  necessary  to  give  her  this  right  (w). 

Under  s.  8  of  the  M.  W,  P.  Act,  1870  (which  applies  to 
women  married  between  the  9th  August,  1870,  and  the  1st 
January,  1883),  the  rents  and  profits  of  any  (real  estate 
descending  upon  any  woman,  married  after  the  passing  of 
the  Acjt,  as  heiress  of  an  intestate,  belong  (subject  to  the 
trusts  of  any  settlement  which  may  affect  the  same)  to  such 

(g)  S.  23  of  L.  P.  Act,  1925,  re-enacting  s.  46  of  Oonv.  Act,  1881. 

(A)  See  124  of  the  Lunacy  Rules,  1892,  and  Lunacy  Act,  1890,  s.  120; 
L.  P.  Act,  1925,  8.  22. 

(t)  See  Hawkgley  v.   Outram,  1892,  3  Ch.  359. 

(A)  See  s.  91  of  Fines  and  Recoveries  Act,  1833 ;  e.  2  of  Malin's  .Act, 
1857;  Ord.  XLIV.,  R.  S.  O.,  r.  54u. 

(0  S.  167  of  L.  P.  Act,  1925. 

(m)  (1865)  4  D.  J.  &  S.  597;  and  see  Pride  v.  Bubb,  (1871)  7  Ch. 
64;  41  L.  J.  Ch.  105. 

(n)  HaU  v.  Waterhouie,  (1863)  5  Giff.  64. 
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•woman  for  her  separate  use.     But  the  Act  left  her  unable,     Chap.  XII. 
•during  coverture,  to  dispose  of  the  fee  by  will  or  by  deed, 
unless  such  deed  was  acknowledged  (o). 


An  assignment  (in  cases  not  within  the  M.  W.  P.  Acts)  As  to  her 

terms  * 
years. 


merely  by  the  husband,  of  his  wife's  legal  terms  for  years, 
is  sufficient;  but  as  respects  her  equitable  chattels  real,  it  is 
prudent  to  require  that  she  shall  join  in  the  assignment  (p). 

Under  s.  91  of  the  Fines  and  Recoveries  Act,  where  a  Concurrence 
liusband  is  of  unsound  mind,  or  from  any  'other  cause  ^i1^"8^8nd 
incapable  of  executing  a  deed,  or  if  his  residence  is  not  pensed  with, 
known,  or  he  is  in  prison,  or  is  living  apart  from  his  wife, 
•either  by  mutual  consent  (q),  or  by  sentence  of  divorce,  or 
from  any  other  cause,  the  Court  may  by  order,  upon  the 
application  (r)  of  the  wife,  dispense  with  the  concurrence 
of  the  husband  in  any  case  :in  which  his  concurrence  is 
required  by  the  Act  or  otherwise:  and  all  deeds,  &c.,  by  the 
wife,  pursuant  to  such  order,  are  to  be  executed,  &c.,  by  her, 
as  if  a  feme  sole,  and  will  be  as  valid  as  if  he  had  jcon- 
•curred  (s).  The  provision  does  not  extend  to  cases  in  which 
the  Lord  Chancellor  or  the  Court  of  Chancery  is  protector 
of  a  settlement  in  lieu  of  the  husband.  The  order  does  not 
deprive  the  husband  of  the  common  law  rights  which  he 
lias  acquired  in  the  property  by  reason  of  the  coverture  (£). 


(o)  Johnson  v.  J .,  (1887)  35  Ch.  D.  345. 

Q?)  See  sup.  p.  11. 

(q)  As  to  what  constitutes  living  apart  by  mutual  consent,  see  Re 
Alice  Rogers,  (1865)  L.  R,.  1  C.  P.  47;  35  L.  J.  M.  C.  71. 

(r)  Applications  should  be  made  in  the  King's  Bench  Division;  see 
Re  Ellen  Giles,  (1894)  70  L.  T.  757. 

(«)  For  cases  in  which  an  order  dispensing  with  the  husband's  con- 
currence has  been  obtained,  see  Ex  p.  Gill,  (1834)  1  Bing.  N.  C.  ,166; 
Ex  p.  Stone,  (1841)  9  Dowl.  843;  Ex  p.  Denny,  (1854)  2  O.  U  R.  1755; 
Re  Bruce,  (1841)  3  Sc.  N.  R.  592;  Re  Williams,  (1840)  2  Sc.  N.  R. 
120;  Ex  p.  Yarnall,  (1855)  17  C.  B.  189;  Ex  p.  Wimbush,  (1855)  3 
•C.  L.  R.  340;  Re  Alberici,  (1856)  4  W.  R.  208;  Re  Kelsey,  (1855)  16 
•C.  B.  197;  Re  Mary  Ann  Newman,  (1891)  36  Sol.  Jo.  79;  Re  Woodall, 

(1846)  3  C.  B.  639;  Re  Perrin,  (1854)  14  C.  B.  420.     Cf.  Ex  p.  Gilmore, 

(1847)  3  C.  B.  967;  Ex  p.  Taylor,  (1849)  7  C.  B.  1. 

(0  S.  91;  and  see  Fowke  \.  Draycott,  (1S85)  29  Ch.  D.  996;  54  L.  J. 
Ch.  577. 
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Chap.  XII.        A  husband  is  not  precluded  by  his  bankruptcy  from  con- 

'          curring  in  a  disposition  by  his  wife  to  which  his  concurrence 

is  necessary  under  the  Fines  and  Recoveries  Act(w). 


2.  Under  the        The  M.  W.  P.  Act,  1882,  has    enabled    every  woman. 

M   W  P 

Act,  1882.  married  on  or  after  the  1st  January,  1883,  and,  as  to  pro- 
perty the  title  to  which  has  accrued  to  her  on  or  subsequently 
to  that  date,  every  woman  married  before  that  date,  to  convey 
every  estate,  whether  real  or  personal,  legal  or  equitable^ 
in  possession  or  reversion,  as  fully,  and  in  the  same  manner, 
as  if  she  were  a  feme  sole  (x)..  The  provision  in  s.  5  en- 
titling a  woman  married  before  its  commencement  "  to  have- 
and  to  hold,  and  to  dispose  of,  as  her  separate  property, 
all  real  and  personal  property,  her  title  to  which,  whether 
vested  or  contingent,  and  whether  in  possession,  reversion  or 
remainder,  shall  accrue  after  the  commencement  of  the  Act," 
does  not  operate  retrospectively,  so  as  to  change  the  nature 
of  a  married  woman's  title  which  has  partially  accrued  before 
such  commencement — e.g.,  a  remainder,  which  after  such 
commencement  becomes  an  estate  in  possession, — but  the  title 
to  the  entire  interest,  whatever  that  may  be,  must  accrue 
after  1882  (?/) ;  a  mere  spes  successions  is  not,  however,  a 
title  within  the  section  (2). 

It  was  held  in  Re  Harkness  and  Allsop  (a)  that  the 
M.  W.  P.  Act,  1882,  did  not  enable  a  married  woman  to 
convey  as  a  trustee  without  a  deed  acknowledged,  except 
where  she  was  a  bare  trustee  within  the  meaning  of  s.  16 
of  the  T.  Act,  1893(6).  Now,  under  s.  170  (1)  of  the 
L.  P.  Act,  1925,  a  married  woman  is  able  to  acquire  as  well 
from  her  husband  as  from  any  other  person,  any  interest 
in  property,  real  or  personal,  either  solely  or  jointly  with 

(«)  Be  Jakeman's  Trusts,  (1883)  23  Oh.  D.  344;  52  L.  J.  Ch.  363. 

(a?)  See  ss.  1,  2,  5. 

(y)  Reid  v.  X.,  (1886)  31  Ch.  D.  402;  55  L.  J.  Ch.  294;  Re  Cuno^ 
(1889)  43  Ch.  D.  12;  Re  Bacon,  1907,  1  Ch.  475;  and  see  notes  to 
Wolst.  &;  Cherry,  llth  ed.  vol.  ii.  p.  647. 

(z)  Re  Parsons,  (1890)  45  Ch.  D.  51;  59  L.  J.  Ch.  666;  and  see  Re- 
Green,  1911,  2  Ch.  275;  Re  Mudge,  1914,  1  Ch.  115. 

(a)  1896,  2  Ch.  358;  65  L.  J.  Ch.  726. 

(4)  Now  repealed  by  the  T.  Act,  1925. 
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any  other  person,  as  a  trustee  or  personal  representative,  in     Ch»p.XII. 

like  manner  as  if  she  were  a  feme  sole.    And  by  eub-s.  (2)       8*ot>  *• 

(which  reproduces  in  substance  s.  1  (1)  of  the  M.  W.  P. 

Act,  1907),  a  married  woman  is  able,  without  her  husband, 

to  dispose  of  any  interest  in  real  or  personal  property  held 

by  her  solely  or  jointly  with  any  other  person  as  trustee  or 

personal  representative,  in  like  manner  as  if  she  were  a  feme 

sole.     The  section  applies  to  a  woman  married  on  or  after 

the  1st  January,  1883,  and  to  a  woman  married  before  that 

date  who  became  a  trustee  on  or  after  that  date(c).     By 

sub-s.  (4)  (which  takes  the  place  of  s.  1  (2)  of  the  Act  of 

1907)  the  section  is  to  operate  to  render  valid  and  confirm 

all  such  acquisitions  and  dispositions  made  after  the  31st 

December,  1882,  but  where  any  title    or    right  has  been 

acquired  through  or  with  the  concurrence  of  the  husband 

before  the  1st  January,  1908,  that  title  or  right  is  to  prevail 

over  any  title  or  right  which  would  otherwise  be  rendered 

valid  by  the  section  or  any  enactment  which  it  replaces. 

An  assignment  by  an  executor  who  dies  before  probate  Personal 
is  valid  provided  that  the  will  is  eventually  proved;  as  the 
probate  copy  is  the  only  evidence  of  the  appointment  of  the 
executor  (d} :  but  an  assignment  by  a  person  assuming  to 
act  as  administrator,  and  who  subsequently  obtains  letters 
of  administration,  is  void  (e);  at  all  events  unless  the  assign- 
ment was  for  the  benefit  of  the  estate  (/).  It  has  now  been 
decided,  after  some  conflict  of  authority  (#),  that  an  assign- 
ment by  a  person  to  whom  administration  has  been  granted 
to  a  bond  fide  purchaser  will  hold  good,  notwithstanding 
that  administration  may  afterwards  be  revoked  and  probate 
granted  to  executors  of  a  will  discovered  Qi).  This  decision 
is  confirmed  by  s.  37  of  the  A.  E.  Act,  1925  (»).  , 

(c)  Sub-s.  (3). 

(d)  Brazier  v.  Hudson,  (1836)  8  Si.  67;   but  whether  this  has  been 
altered  by  the  A.  E.  Act,  1925,  qucere. 

(<?)  Woodfall,  22nd  ed.  pp.  58,  353. 

(/)  Wms.  Exors.  llth  ed.  p.  317;  2  Wolst.  &  Cherry,  llth  ed.  481—2. 

(g~)  See  Abram  v.  Cunningham,  (1677)  2  Lev.  182;  Boxall  v.  S., 
(1884)  27  Ch.  D.  220;  Ellis  v.  Ellis,  1905,  1  Ch.  613;  Greater  v.  Thomas, 
1909,  2  Ch.  348. 

(A)  Hewson  v.  Shelley,  1914,  2  Ch.  13. 

(«)  See  also  s.  27;  Re  Bridgett  and  Hayes,  1928,  Ch.  163. 
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Chap.  XII. 
Sect.  1. 

A.  E.  Act, 
1925. 


Power  for 
promoters  of 
public  under- 
takings to 
convey  to 


Under  the  A.  E.  Act,  1925,  s.  1  (which,  in  the  case  -of 
deaths  occurring  after  1925,  takes  the  place  of  s.  1  of  the 
L.  T.  Act,  1897),  real  estate  to  which  a  deceased  person 
was  entitled  for  an  interest  not  ceasing  on  his  death  devolves 
on  his  personal  representative,  in  like  manner  as  before  the 
Act  chattels  real  devolved  on  the  personal  representative  of 
a  deceased  person.  And  by  s.  2  (repeating,  in  substancer 
s.  2  of  the  L.  T.  Act,  1897),  subject  to  the  provisions  of 
the  Act,  all  enactments  and  rules  of  law,  and  all  jurisdiction 
of  any  Court  with  respect  to  probate  or  letters  of  adminis- 
tration, or  to  dealings  before  probate  in  the  case  of  chattels 
real,  and  all  powers  and  duties  of  a  personal  representative 
in  force  at  the  commencement  of  the  Act  with  respect  to 
chattels  real,  are  to  apply  to  the  personal  representative,  and 
have  effect  with  respect  to  the  real  estate  vested  in  him.  But 
where  there  are  two  or  more  personal  representatives,  a  con- 
veyance of  real  estate  is  not  (save  as  otherwise  provided  as 
respects  trust  estates  (fc))  to  be  made  without  the  concurrence 
of  all  such  representatives  or  an  order  of  the  Court.  Where, 
however,  probate  is  granted  to  one  of  several  executors,  a 
conveyance  by  such  proving  executor  is  to  be  effectual  (Z). 
By  s.  3  "  real  estate,"  for  the  purposes  of  Part  I.  of  the 
Act,  includes  chattels  real  (m~)  and  land  in  possession, 
remainder,  or  reversion,  and  every  interest  in  or  over  land 
to  which  a  deceased  person  was  entitled  at  the  time  of  his 
death,  and  real  estate  held  on  trust  or  by  way  of  mortgage. 

By  the  L.  C.  C.  Act,  1845,  if,  upon  the  deposit  in  the 
Bank  of  the  purchase-money  or  compensation  agreed  or 
awarded  to  be  paid  in  respect  of  lands  purchased  or  taken 

(&)  See  the  A.  E.  Act,  1925,  a.  24,  giving  power  to  special  personal 
representatives  to  dispose  of  settled  land;  and  see  the  Jud.  Act,  1925, 
s.  155,  as  to  the  power  to  grant  separate  representation  in  respect  of 
trust  estates.  Be  Bordass,  1929,  P.  107. 

(Z)  Probate  or  administration  will  not  be  granted  to  more  than  four 
persons;  and  if  there  is  a  minority  or  a  life  interest,  administration 
cannot  be  granted  to  less  than  two  persons  unless  it  be  granted  to  a  trust 
corporation;  see  Jud.  Act,  1925,  s.  160;  and  see  Re  James  White,  1928, 
P.  75 ;  and  consider  Ad.  of  Justice  Act,  1928,  8.  9. 

(»n)  For  the  previous  law  concerning  the  power  of  disposition  of  one 
of  several  executors  over  a  chattel  real,  see  Simpson  v.  Outteridge,  (1816) 
1  Mad.  609;  Sneesby  v.  Thome,  (1855)  1  Jur.  N.  S.  1058;  Woodfall, 
22nd  ed.  pp.  57,  58. 
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by  the  promoters  of  the  undertaking,  the  owners  or  statutory    Chap.  XII. 
owners  fail  to  convey  the  land  upon  request,  the  promoters  _  Sect' l> 
may  execute  a  deed-poll,  which  will  have  all  jthe  effect  of  a  themselves 
conveyance  by  the  owners  or  statutory  owners  (ri) :  similar  oTdefaulTof 
powers  are  also  conferred  upon  the  promoters  of  the  under-  owner8- 
taking,  in  the  several  events  of  the  owners  refusing  to  convey, 
or  failing  to  make  a  title,  or  not  being  discoverable  (o). 

(Where  a  trustee  of  an  outstanding  legal  estate  refuses  in  a  Trustee 
plain  case  to  convey  at  the  request  of  a  party  entitled  to  a  ^"y^4^ 
conveyance,  he  will,  if   proceedings   are   taken    to  'Compel  request  of 
him,  be  fixed  with  costs  (p) :  so,  where  a  trustee  for  sale,  with  ^"/. '"' 
the  consent  of  his  cestui  que  trust,  refused  without  sufficient 
reason  to  concur  in  a  sale  which  they  had  agreed  upon,  he 
was  ordered  to  pay  the  costs  of  a  suit  for  his  removal  from 
the  trusteeship  (q).     A  trustee,  however,  when  required  to 
convey  the  estate  on  the  ground  of  the  trusts  having  ter- 
minated, is  entitled  to  clear  and  satisfactory  evidence  of 
such  being  the  fact(r).     And  he  cannot  be  required  from  But  only  by 
time  to  time  to  divest  himself  of  different  parcels  of  the  UnderPwhich 
trust  estate,  or  to  convey  by  other  words  and  descriptions  he  himself 
than  those  by  which  the  conveyance  was  made  to  himself  (s) ; 
and  the  rule  is  the  same  in  the  case  of  a  mortgage  (s). 

On  conveyance  of  property  in  mortgage  the  concurrence  Concurrence 
of  the  mortgagee  in  the  conveyance  should,  where  possible,  sho^loTbe^6 
be  obtained,  even  where  the  mortgage  is  intended  to  be  kept  obtained  in 
on  foot,  and  notice  of  the  conveyance  should  be  indorsed  on  Of  equity  of 
the  mortgage  deed;  for  as  a  mortgagee  with  several  securi-  redemPtion- 
ties  on  two  different  estates  is  entitled,  in  cases  not  coming 

(»)  S.  75. 

(o)  Ss.  76,  77.  See,  on  the  construction  of  a  clause  in  a  private  Act, 
similar  to  s.  76,  Doe  v.  Manchester  $  Bury  B.  Co.,  (1845)  14  M.  &  W. 
6S7. 

(p)  Willis  v.  Hiscox,  (1838)  4  M.  &  C.  197;  Hampshire  v.  Bradley 
(1845)  2  Coll.  34;  Lewin,  12th  ed.  p.  880.  See,  however,  now  the 
provisions  relating  to  the  automatic  vesting  of  legal  estates  outstanding 
at  the  commencement  of  the  L.  P.  Act,  1925,  1st  Sch.  Part  II. 

(?)  Palairet  v.  Carew,  (1863)  32  Beav.  564;  32  L.  J.  Ch.  508. 

(r)  Holford  v.  Phipps,  (1841)  3  Beav.  434;  10  L.  ,T.  N.  S.  209.  Sec, 
as  to  a  protector,  Buttanshaw  v.  Martin,  (1859)  John.  89. 

(s)  Goodson  v.  Ellisson,  (1827)  3  Kuss.  at  p.  594. 
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Chap.  XII. 
Sect.  1. 


Mortgagee, 
when  bound 
to  convey. 


within  s.  93  (1)  of  the  L.  P.  Act,  1925  (which  takes  the  place 
of  s.  17  of  the  Conv.  Act,  1881),  to  hold  both  until  full 
payment  of  all  that  is  due  to  him,  the  purchaser  of  the  equity 
of  redemption  of  one  estate  may  have  to  redeem  the  mortgage 
subsisting  on  the  other  (£). 

A  mortgagee  cannot  be  compelled  to  re-convey  before 
the  time  fixed  for  .redemption,  though  he  is  tendered  his 
principal  with  interest  up  to  that  time  (u) ;  nor,  if  the  day 
fixed  for  redemption  is  allowed  to  elapse,  can  he  subsequently 
be  compelled  to  convey  without  either  six  months'  notice  or 
six  months'  interest  paid  in  advance  (#) ;  though  it  is  other- 
wise if  the  mortgagee  himself  has  taken  steps  <to  compel 
payment  (y} ;  and  he  can  now,  even  in  the  case  of  an  equit- 
able mortgage  (z),  be  compelled  to  transfer  instead  of  recon- 
veying  (a).  An  incumbrancer,  though  not  a  party  to  the 
contract,  may  so  act  as  to  bind  himself  to  concur  in  a  sale  of 
part  only  of  the  property  (6).  And  where  a  mortgagee  has 
accepted  a  tender  of  his  principal,  interest,  and  costs  from 

(0  See  Jennings  v.  Jordan,  (1881)  6  A.  C.  6&8;  51  L.  J.  Ch.  129; 
Harter  v.  Colman,  (1882)  19  Ch.  D.  630;  51  L.  J.  Oh.  481;  Bird  v. 
Wenn,  (1886)  33  Ch.  D.  215;  55  L.  J.  Ch.  722;  M inter  v.  Carr,  ;1894, 
a  Ch.  498;  63  L.  J.  Ch.  705;  Pledge  v.  Carr,  1894,  2  Ch.  328;  63 
L.  J.  Ch.  651;  1895,  1  Ch.  51;  64  L.  J.  Ch.  51;  Pledge  v.  White,  1896|, 
A.  C.  1S7;  65  L.  J.  Ch.  449.  Of.  Sharp  v.  RicJcards,  1909,  1  Ch.  109. 

(M)  Brown  v.  Cole,  (1845)  14  Si.  427;  14  L.  J.  Ch.  167;  Coote, 
9th  ed.  p.  730. 

(x)  Johnson  v.  Evans,  (1889)  61  L.  T.  18;  Smith  v.  S.t  1891,  3.  Ch. 
550;  60  L.  J.  Ch.  694;  Coote,  9th  ed.  p.  732.  The  rule  does  not  apply 
Ln  the  case  of  an  equitable  mortgage  by  deposit  of  title-deeds;  Fitz- 
gerald's Trustees  v.  Mellersh,  1892,  1  Ch.  385,;  61  L.  J.  Ch.  231;  Coote, 
p.  73.3.  < 

(y)  Bovill  v.  Endle,  1896,  1  Ch.  648;  65.  L.  J.  Ch.  542;  and  see  Letts 
v.  Hutchins,  (1871)  14  Eq.  176;  Re  Moss,  (1885)  31  Ch.  D.  90;  65 
I».  J.  Ch.  87;  Edmondson  v.  Copland,  1911,  2  Ch.  301,  307—308. 

(r)  Everitt  v.  Automatic  Weighing  Co.,  1892,  3>  Ch.  506.  As  to  the 
transfer  of  a  building  society  mortgage,  see  Re  Rumney  and  Smith,  1897, 
2  Ch.  351;  66  L.  J.  Ch.  641;  Sun  Permanent  Benefit  Building  Soc.  v. 
Western  Suburban,  $c.  Building  Soc.,  1921,  2  Ch.  438. 

(a)  S.  95  of  L.  P.  Act,  1925,  taking  the  place  of  a.  15  of  Conv.  Act, 
1881.  See  Wolst.  &;  Cherry,  llth  ed.  vol.  i.  p.  290. 

(6)  See  Crosse  v.  Revy.  Soc.,  (1853)  3  D.  M.  &  G.  at  p.  712;  Rowe 
v.  May,  (1854)  18  Beav.  613. 
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a  person  having  a  partial  interest  and  entitled  to  redeem,  he     Ch»p.  XII. 
is  bound  to  reconvey  (c)  to  him,  and  to  deliver  up  the  title 
deeds,  though  there  may  be  other  claimants  to  the  property; 
but  the  re-conveyance    should   in    such  a  case  reserve  the 
equities  of  the  other  persons  interested  (d). 

.Under  s.  44  of  the  T.  Act,  1925  (taking  the  pkce  of  Ve«ting 
s.  26  of  the  T.  Act,  1893),  the  High  Court  (e)  may  make  an 
order  vesting  (f)  land,  or  releasing  or  disposing  of  a  con-  Act< 
tingent  right  therein,  to  any  person  in  any  of  the  following 
cases,  viz.: — (1)  Where  a  new  trustee  is  appointed  by  the 
Court  Q;);  (2)  where  a  trustee  is  under  disability  (A),  or 
is  out  of  the  jurisdiction,  or  cannot  be  found  (i);  (3)  where 
it  is  uncertain  who  was  the  survivor  of  two  or  more  trustees; 
(4)  where  it  is  uncertain  whether  the  last  trustee  known  to 
have  been  entitled  or  possessed  is  alive;  (5)  where  there  is 
no  personal  representative,  or  it  is  uncertain  who  is  the 
personal  representative  of  a  deceased  trustee  who  was  entitled 
to  or  possessed  of  an  interest  in  land;  (6)  where  a  trustee 
wilfully  refuses  or  neglects  to  convey  or  release  a  right  for 
twenty-eight  days  after  he  is  required  to  do  so;  and  (7)  where 
land,  or  any  interest  therein,  is  vested  in  a  trustee,  whether 
by  way  of  mortgage  or  otherwise,  and  it  appears  to  the 
Court  to  be  expedient. 

•By  s.  45,  where  land  is  subject  to  a  contingent  right  in  Orders  as  to 

1.  l  f        u  •         contingen 

an  unborn  person,  or  class  of  unborn  persons,  who  on  coming  rights  of 
into  existence  would,  in  respect  thereof,  become  entitled  to 
or  possessed  of  the  land  on  any  trust,  the  Court  may  release 
the  land  from  the  contingent  right,  or  vest  it  in  any  person 

(c)  Or  give  a  statutory  receipt  under  the  L.  P.  Act,  1925*  s.  115  (1). 

(d)  Pearce  v.  Morris,  (1869)  5  Ch.  227;   39  L.  J.  Ch.  342;  Coote, 
9th  ed.  p.  1418. 

(e)  The  provisions  as  to  the  High  Court  throughout  the  Act  apply, 
within  their  jurisdictions,  to  a  Palatinate  and  County  Court.     See  8.  67. 

(/)  As  to  the  effect  of  a  vesting  order,  see  s.  9  of  the  L.  P.  Act,  1925; 
see  also  s.  49  of  T.  Act,  1925. 

(gr)  See  s.  41  as  to  jurisdiction  to  appoint  new  trustees. 

(A)  Where  an  infant  is  a  lunatic,  the  jurisdiction  of  the  High  Court 
is  not  affected  by  the  Lunacy  Act,  1890;  see  ib.  a.  143. 

(t)  In  the  case  of  a  lunatic,  the  judge  in  lunacy  has  similar  powers; 
see  Lunacy  Act,  1890,  a.  135. 
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Chap.  XII.    for  the  estate  to  or  of  which  the  unborn  person  would,  on 


Sect.  1. 


coming  into  existence,  be  entitled. 


Vesting  order  And  by  s.  46  the  Court  may  vest  or  release  or  dispose  of 
conveyance  ^an(^  or  a  contingent  right  in  land  by  way  of  security  for 
by  infant  money  belonging  to  an  infant,  in  like  manner  as  in  the  case 

mortgagee.  „  ,        ,.     .... 

01  a  trustee  under  disability. 

Vesting  order  ;Where  any  Court  gives  a  judgment  or  makes  an  order 
directing  the  sale  or  mortgage  of  any  land,  every  person  who 
£8  entitled  to  or  possessed  of  the  land,  or  entitled  to  a 
contingent  right  therein,  and  is  bound  by  the  judgment  or 
order,  is  to  be  deemed  so  entitled  or  possessed  as  a  trustee 
within  the  meaning  of  the  Act;  and  the  Court  may,  if  it 
thinks  expedient,  make  an  order  vesting  the  land  or  any 
part  thereof  for  such  estate  as  it  thinks  fit  in  the  purchaser 
or  mortgagee,  or  in  any  other  person:  Provided  that,  in  the 
case  of  a  legal  mortgage,  the  estate  to  be  vested  in  the  mort- 
gagee is  to  be  a  term  of  years  (fc). 


for  sale  or 


Court  may 
declare  what 
parties  are 
trustees  of 
lands  com- 
prised in  any 
suit  for 
specific  per- 
formance &c. 


Court  may 
appoint  a 
person  to 
convey,  &c., 


Where  judgment  is  given  for  the  specific  performance  of  a 
contract  concerning  land,  or  exchange  of  land,  or  generally 
where  any  judgment  is  given  for  the  conveyance  of  land, 
either  in  cases  arising  out  of  the  doctrine  of  election  or  other- 
wise, the  Court  may  declare  that  any  of  the  parties  to  the 
action  are  trustees  of  the  land,  or  any  part  thereof,  within  the 
meaning  of  the  Act:  or  may  declare  that  the  interests  of 
unborn  persons  who  might  claim  under  any  party  to  the 
action,  or  under  the  will  or  voluntary  settiement.of  any  person 
deceased  who  was  during  his  lifetime  a  party  to  the  contract 
or  transactions  concerning  which  the  judgment  is  given,  are 
the  interests  of  persons  who,  upon  coming  into  existence, 
would  be  trustees  within  the  meaning  of  that  Act,  and  there- 
upon may  make  a  vesting  order  relating  to  the  rights  of  those 
persons  born  or  unborn  as  if  they  had  been  trustees  (I). 

In  all  cases  where  a  vesting  order  can  be  made  the  Court 
may,  if  it  is  more  convenient,  appoint  a  person  to  convey 

(*)  S.  47  of  T.  Act,  1925. 
(0  S.  48. 
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the  land  or  release  the  contingent  right;  which,  when  duly     Chap.  XII. 
made,  is  to  have  the  effect  of  a  vesting  or  releasing  order  (m). 

instead  of 

By  the  Jud.  Act,  1925,  s.  47  (replacing  s.  14  of  the  "stinf  order. 
Jud.  Act,  1884),  where  any  person  neglects  or  refuses  to  Execution  of 
comply  with  a  judgment  or  order  directing  him  to  execute  b^^r'o? 
any  conveyance,  contract,  or  other  document,  the  Court  may,  the  Court- 
on  such  terms  and  conditions  as  may  be  just,  order  that  such 
a  conveyance,  contract,  or  other  document  shall  be  executed 
by  such  person  as  the  Court  may  nominate  for  that  purpose; 
and  the  conveyance  or  other  document  so  executed  is  to 
operate,  and  be  for  all  purposes  available,  as  if  it  had  been 
executed  by  the  person  originally  directed  to  execute  it  (ri). 

Where  a  vesting  order  is  made  under  the  T.  Act,  1925,  Orders  made 
or  under  the  Lunacy  Act,  1890,  founded  on  an  allegation  attentions1  to 

of  the  personal  incapacity  of  a  trustee  or  mortgagee,  or  on  be  conclusive 
,,          .          .  ..    evidence. 

an  allegation  that  a  trustee  or  mortgagee,  or  the  personal 
representative  of  a  trustee  or  mortgagee,  is  out  of  the  juris- 
diction of  the  High  Court,  or  cannot  be  ,found,  or  that  it 
is  uncertain  which  of  several  trustees,  or  which  of  several 
persons  interested  in  a  mortgage,  was  the  survivor,  or  whether 
the  last  trustee  or  the  personal  representative  of,  or  other 
person  deriving  title  under,  a  trustee  or  mortgagee,  or  the 
last  surviving  person  interested  in  a  mortgage,  is  living  or 
dead,  or  on  an  allegation  that  any  trustee  or  mortgagee  has 
died  intestate  without  leaving  a  person  beneficially  interested 
under  the  intestacy,  or  has  died  and  it  is  not  known  who  is 
his  personal  representative  or  the  person  interested,  the  fact 
that  the  order  has  been  so  made  shall  be  conclusive  evidence 
of  the  matter  so  alleged,  in  any  Court  upon  any  question 
as  to  the  validity  of  the  order;  but  this  section  does  not 
prevent  the  High  Court  from  directing  a  reconveyance  or 
surrender,  or  the  payment  of  costs  occasioned  by  any  such 
order  if  improperly  obtained  (o). 

O)  S.  50. 

(«)  See  Re  Edwards,  (1885)  33  W.  R.  578;  Howarth  v.  H.,  (1886) 
11  P.  D.  95;  55  L.  J.  P.  49;  Re  Cathcart,  1893,  1  Ch.  466;  62  L.  J. 
Ch.  320;  Re  Lumley,  (1893)  W.  N.  13;  inf.  p.  1005. 

(o)  S.  55. 
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Chap.  XII. 
Sect.  1. 


Cases  where 
without  suit 
the  vendor  or 
his  heir  has 
been  held  a 
trustee  for  the 
purchaser. 


Vendor 
refusing  to 
convey 
declared  a 
trustee. 


By  s.  68  of  the  T.  Act,  1925,  ,the  expression  "trust" 
does  not  include  the  duties  incident  to  an  estate  conveyed  by 
way  of  mortgage;  but,  with  this  exception,  the  expressions 
"trust"  and  "trustee"  include  implied  and  constructive 
trusts  and  cases  where  the  trustee  has  a  beneficial  interest  in 
the  trust  property,  and  the  duties  incident  to  the  office  of 
personal  representative:  and  "  trustee,"  where  the  context 
admits,  includes  a  personal  representative.  Although  a 
vendor  is,  to  some  extent  at  least,  a  constructive  trustee  for 
the  purchaser  (p),  he  is  not  such  for  the  purposes  of  the 
Act  until  there  has  been  a  decree  for  specific  performance, 
unless  the  purchase-money  has  been  paid  (q). 

So  where,  on  a  sale  of  copyholds,  the  vendor  had  received 
the  purchase-money  and  covenanted  with  the  purchaser  for 
the  surrender  of  the  property,  but  died  before  any  surrender 
was  made,  the  Court  held  on  petition  that  the  customary  heir, 
who  was  under  disability,  was  a  trustee  for  the  purchaser, 
on  the  ground  that  the  contract  had  been  executed,  and 
appointed  a  person  to  convey  on  his  behalf  (r). 

Where  a  vendor,  after  tender  of  a  conveyance  settled  by 
the  judge,  refused  either  to  convey  or  to  receive  the  purchase-, 
money,  he  was  declared  a  trustee,  and,  on  the  purchaser 
paying  his  purchase-money  into  Court,  his  solicitor  was 
ordered  to  execute  the  conveyance  for  the  vendor  (s). 


(p)  See  sup.  pp.  265  et  seq. 

(?)  See  Re  Carpenter,  (1854)  Kay,  418;  Re  Colling,  (1886)  32  Ch.  D. 
333,  336;  55  L.  J.  Ch.  486;  Re  Burt,  (1851)  9  Ha.  289;  22  L.  J.  Ch. 
153;  Re  Weeding,  (1858)  4  Jur.  X.  S.  707;  Cust  v.  Middlcton,  (1861) 
9  W.  R.  242;  30  L.  J.  Ch.  260;  Re  Pagani,  1892,  1  Ch.  236. 

(r)  Re  Cuming,  (1869)  5  Ch.  72;  Re  Crowe's  Mortgage,  (1871)  13  Eq. 
26 ;  41  L.  J.  Ch.  32,  where  a  similar  order  was  made  against  a  mortgagor 
who  refused  to  surrender;  Re  Bradley' s  S.  E.,  (1885)  34  W.  R.  148;  Re 
Jones,  (1888)  W.  N.  217,  where  a  wife  died  without  having  surrendered 
copyholds  which  she  had  by  her  marriage  settlement  covenanted  to 
surrender  to  the  trustees;  Re  Beaufort's  Will,  (1898)  W.  N.  146  (5). 
See  also  Re  Lowry's  Will,  (1872)  15  Eq.  78;  42  L.  J.  Ch.  509. 

(«)  Warrender  v.  Foster,  (1854)  cited  Seton,  7th  ed.  p.  1233;  and  see 
Ex  p.  Mornington.  (1853)  4  D.  M.  &  G.  537;  22  L.  J.  Ch.  966;  and 
see  under  Jud.  Act,  1925,  s.  47,  sup.  p.  523;  inf.  p.  1005. 


MATTERS  RELATING  TO  COMPLETION  OF  PURCHASE.          525 

Where,  on  a  sale  of  copyholds,  the  vendor  covenanted  to    Chap.  XII. 
stand  seised  thereof  in  trust  for  the  purchaser,  until  the 


surrender  should  be  made,  he  was  held  to  be  a  constructive  Various  cases 

...        .         .  .  .  ...  where  vendor 

trustee  within  the  Act,  without  bill  hied  (£):  so,  'also,  the  has  been 

heir  of  a  vendor  who  died  before  completion  of  a  compulsory 
sale  to  a  railway  company  (u]  :  so,  where  an  equitable  rever- 
sionary interest  in  real  estate  had  ,been  sold  and  assigned  to 
the  purchaser,  the  legal  interest,  which  'had  been  improperly 
conveyed  to  the  vendor,  was,  without  suit,  vested  in  the 
purchaser  (a;):  so,  where  a  testator  directed  his  executors  to 
sell  and  apply  the  proceeds,  and  afterwards  himself  contracted 
to  sell,  his  heir  was  declared  a  trustee  of  the  outstanding  legal 
estate  (?/). 

(2)  The  discharge  of  incumbrances.  Section  2. 

Until  the  conveyance  is  executed  by  all  necessary  parties,  Vendor  liable 

•        TIT-  onin  •        •  i        *or  iQcum- 

the  vendor  remains  liable  in  respect  of  all  defects  in  title,  brances 
He  must,  for  instance,  refund  the  purchase-money,  if  the 


purchaser  having  paid  it,  even  though  he  has!  taken  possession,  conveyance 

is  evicted  by  an  adverse  claimant  (z).     So,  if  incumbrances 

are  discovered,  he  must  discharge  them,  or  the  purchaser  may 

pay  them  off  out  of  unpaid  purchase-money  (a)  :  and  a  person 

to  whom    the    vendor   has,  for  valuable  consideration  and 

without  notice  of  any  particular  incumbrance,  assigned  the 

unpaid   purchase-money,  takes   subject  to   the   purchaser's 

right  so  to  apply  it  (6):  but  the  purchaser  cannot  retain  any 

part   of   it   as   an   indemnity  against  a  contingent  charge 

against  which  he  has  agreed  to  accept  the  vendor's  cove- 

nant (c). 

(0  Re  Collingwood,  (1859)  6  W.  R.  536;  Be  Cuming,  (1869)  5  Ch. 
72,  where  there  does  not  appear  to  have  been  such  a  covenant. 

(«)  Re  Russell's  Est.,  (1866)  12  Jur.  N.  S.  224;  35  L.  J.  Ch.  461; 
cf.  Re  Lcwry's  Will,  (1872)  15  Eq.  78;  42  L.  J.  Ch.  509. 

(x)  Re  Wilkinson,  (1864)  12  W.  R.  522. 

(y)  Re  BadcocJc,  (1854)  2  W.  R.  386. 

(z)  Cripps  v.  Reade,  (1796)  6  T.  R.  606;  Johnson  v.  /.,  (1802)  3 
B.  &  P.  162;  Jones  v.  Ryde,  (1814)  5  Taun.  488,  494;  Awbry  v.  Keen, 
(1687)  1  Vern.  472;  Sug.  14th  ed.  549;  secus  where  the  eviction  is  after 
conveyance,  see  Thomas  v.  Powell,  (1794)  2  Cox,  394. 

(a)  Sug.  14th  ed.  552.  (6)  Lacey  v.  Ingle,  (1847)  2  Ph.  413. 

(o)  Vane  v.  Lord  Barnard  (case  of  a  marriage  settlement),  (1708) 
Gilb.  R.  6. 
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Chap.  XH. 
Sect.  2. 

Retention  of 
incuinbrances 
•oat  of  unpaid 
purchase- 
money  after 
conveyance 
•executed. 


Discharge  of 
incumbrances 
under  L.  P. 
Act,  1925, 
.«.  50. 


Discharge  of 
incumbrances 
under  the 
L.  C.  C.  Act, 
1845. 


In  some  cases  a  purchaser  may,  after  the  conveyance  is 
executed,  retain  out  of  unpaid  purchase-money  the  amount  of 
incumbrances  which  then  come  to  his  knowledge  (d}..  And  a 
purchaser,  with  notice  of  an  incumbrance  which  he  intends  to 
be  discharged,  should  take  care  that  it  is  discharged,  or  that 
satisfactory  security  for  its  being  done  is  given  to  him,  before 
he  pays  his  money.  Where,  on  a  sale  by  the  Court,  a 
purchaser,  with  knowledge  of  an  incumbrance,  and  without 
waiting  to  have  his  requisitions  in  respect  of  it  answered, 
accepted  the  title  and  took  his  conveyance,  he  was  held  not 
to  be  entitled  to  have  it  discharged  out  of  the  purchase- 
money  which  he  had  paid  into  Court  (e). 

.By  s.  50  of  the  L.  P.  Act,  1925  (which  takes  the 'place 
of  s.  5  of  the  Conv.  Act,  1881),  where  land  subject  to  any 
incumbrance,  whether  immediately  payable  or  not,  is  sold, 
the  Court  has  a  discretion,  on  the  application  of  any  party  to 
the  sale,  to  direct  or  allow  payment  into  Court  of  such  an 
amount  as  when  invested  in  Government  securities  will  be 
sufficient  to  provide  for  the  incumbrance  with  an  additional 
amount  not  exceeding  10  per  cent.,  except  in  special  cases,  to 
meet  contingencies.  And  the  Court  may  thereupon  declare 
the  land  to  be  free  from  the  incumbrance  and  make  any 
necessary  order  for  conveyance  or  vesting  (/). 

The  L.  C.  C.  Act,  1845,  enables  promoters  of  undertakings 
to  dispense  with  the  concurrence  of  incumbrancers  who  refuse 
to  receive  their  money  or  to  release,  or  who  cannot  make  out 
a  satisfactory  title  (g] :  and  also  provides  for  cases  where  part 
only  of  incumbered  lands  is  required  for  the  purposes  of  the 
undertaking. 

00  See  inf.  Ch.  XIII.  s.  7. 

00  Miller  v.  Pridden,  (1856)  3  Jur.  N.  S.  78;  26  L.  J.  Ch.  183. 

(/)  See  Wolst.  &  Cherry,  vol.  i.  llth  ed.  p.  219,  where  the  view  is 
expressed  that  the  powers  conferred  by  s.  50  of  the  L.  P.  Act,  1925,  will 
seldom  be  required,  in  view  of  s.  2  of  that  Act  and  ss.  1  (1)  (v),  21  and 
72  of  the  S.  L.  Act,  1925.  But  see  now  s.  1  of  the  L.  P.  (Amend.)  Act, 
1926.  And  see  inf.  p.  972 

(^)  Ss.  108  et  seq.,  115  et  teg. 
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(3)  Purchaser's  freedom  from  liability  to  see  to  s£t.  3.  ' 

application  of  trust  purchase-money.  ^    ]dl 

It  may  be  mentioned,  as  a  matter  of  historical  interest,  SJSJJ1* 
that,    primd    facie,    every    purchaser   from    trustees    was,  receipts. 
formerly,  in  Equity,  bound  to  see  to  the  application  of  his 
purchase-money;  and  whether  he  was,  in  any  particular  case, 
exempt  from  this  liability  was  simply  a  question  of  intention 
on  the  part  of  the  author  of  the  trust:  in  other  words,  the 
power  of  his  trustees  to  give  receipts  depended  solely  upon 
the  degree   of  confidence,   either  expressly    or  impliedly, 
reposed  in  them. 

'.With  executors,  the  case  was  different.      Executors  (h]  Old  **w, 

,,.  i      T     i  PI  concerning 

could  give  a  good  discharge  lor  the  purchase-money  of  executors' 
chattels  real,  though  specifically  bequeathed  (i).  The  same  receiPts- 
rule  seems  to  have  applied  to  cases  where  executors  took, 
either  expressly  or  by  implication,  a  power  to  sell  freeholds 
or  copyholds,  the  proceeds  of  sale  to  be  applied  by  them  as  a 
mixed  fund  with  the  residuary  personal  estate  (A:)  :  and,  as 
respects  chattels  real,  any  one  of  several  executors  could 
sell,  and  give  a  good  discharge  for  the  entire  purchase- 
money  (?)  ;  though  it  was  open  to  question  whether  either 
party  could  enforce  specific  performance  of  a  contract  entered 
into  by  less  than  the  entire  body  ofi  executors  (m). 


(A)  Johnson  v.  Kennett,  (1835)  3  M.  &  K.  624;  Eland  v.  E.,  (1839) 
4  M.  &  O.  420;  8  L.  J.  N.  S.  Ch.  289;  Forbes  v.  Peacock,  (1844)  1  Ph. 
717;  15  L.  J.  Ch.  371;  Page  v.  Adam,  (1841)  4  Beav.  269,  283;  10  L.  J. 
N.  S.  Ch.  407;  Glynn  v.  Locke,  (1842)  3  D.  &  War.  11,  22;  Robinson 
v.  Lowater,  (1854)  5  D.  M.  &  G.  272;  Howling  v.  Hudson,  (1853)  17 
Beav.  248;  Re  Langmead,  (1855)  7  D.  M.  &  G.  353;  and  see  Stroughill 
v.  Anstey,  (1852)  1  D.  M.  &  G.  635;  22  L.  J.  Ch.  130. 

(i)  See  Ewer  v.  Corbet,  (1723)  2  P.  Wms.  148;  Burling  v.  Stonard, 
(1723)  ib.  150;  Andrew  v.  Wrigley,  (1792)  4  Br.  C.  C.  125;  and  see 
Thomlinson  v.  Smith,  (1678)  Finch,  378;  A.-ff.  v.  Potter,  (1844)  9  Jur. 
241;  14  L..  J.  Ch.  16;  Re  Culverhouse,  1896,  2  Ch.  251;  65  L.  J.  Ch. 
484;  Re  Pix,  (1901)  W.  N.  165;  Thome  v.  T.,  1893,  3  Ch.  196;  63 
I/.  J.  Ch.  3S;  Graham  v.  Drummond,  1896,  1  Oh.  968;  65  L.  J.  Ch.  472. 

(k)  Tylden  \.  Hyde,  (1825)  2  S.  &  S.  238;  Jones  v.  Price,  (1841) 
11  Si.  557;  10  L.  J.  Ch.  195. 

(0  Cole  v.  Maes,  (1852)  10  Ha.  179;  Sneesby  v.  Thome,  (1855)  7 
D.  M.  &  G.  399. 

0»)  Sneesby  v.  Thome,  ib.  at  p.  403;  Fry,  S.  P.  6th  ed.  p.  195. 
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Chap.  XII. 
Sect.  3. 


Personal 
representa- 
tives :  all 
must  convey. 


Special 
executors  of 
settled  land. 


Modern  legislation  has  provided  complete  protection  for 
persons  dealing  bond  fide  with  trustees  (other  than  a  sole 
trustee  not  being  a  trust  corporation),  and  has  exempted 
them  from  seeing  to  the  application  of  trust  purchase-money. 
As  regards  personal  representatives,  the  wide  powers  pos- 
sessed by  them  at  Common  Law  have  been  still  further 
enlarged,  and  have  been  extended  to  real  estate;  subject, 
however,  to  restrictions  in  the  case  of  dealings  by  a  sole 
personal  representative. 

By  the  A.  E.  Act,  1925,  s.  2  (2)  (which  takes  the  place 
of  s.  2  (2)  of  the  L.  T.  Act,  1897),  it  is  provided  that  where, 
as  respects  real  estate,  there  are  two  or  more  personal  repre- 
sentatives, a  conveyance  of  real  estate  (save  as  otherwise 
provided)  is  not  to  be  made  without  the  concurrence  of  all 
such  representatives  or  an  order  of  the  Court;  but  where 
probate  is  granted  to  one  or  some  of  two  or  more  persons 
named  as  executors  (whether  or  not  power  is  reserved  to  the 
other  or  others  to  prove),  a  conveyance  may  be  made  by  the 
proving  executor  or  executors  for  the  time  being  without  an 
order  of  the  Court. 

'By  s.  3  (1)  (i),  it  is  provided  that  in  Part  I.  of  the  Act 
(which  comprises  the  first  three  sections)  "  real  estate " 
includes  chattels  real  and  every  interest  in  or  over  land  to 
which  a  deceased  person  was  entitled  at  the  time  of  his 
death. 

'By  s.  22  of  the  A.  E.  Act,  1925,  a  testator  may  appoint, 
and  in  default  of  appointment  is  to  be  deemed  to  have 
appointed,  as  his  "special  executors"  in  regard  to  settled 
land  (i.e.,  land  vested  in  the  testator  which  was  settled  pre- 
viously to  his  death  and  not  by  his  will)  the  trustees  of  the 
settlement,  and  probate  (mm)  may  be  granted  to  such  trustee 
limited  to  the  settled  land.  Where  a  person  dies  wholly 
intestate,  administration,  as  regards  land  settled  previously 
to  his  death,  is  to  be  granted  to  the  trustees  (if  any)  of  the 
settlement  if  willing  to  act(w).  By  s.  24,  the  special  per- 
sonal representatives  may  dispose  of  the  settled  land  without 

(mm)  See  Re  Bridgett  and  Hayes,  1928,  Ch.  163;  Re  Gibbings,  1928, 
P.  28;  RJ  Bordasg,  1929,  P.  107. 

(n)  Jud.  Act,  1925,  a.  162,  amended  bv  Ad.  of  Justice  Act,  1928,  s.  9. 
See  Re  Birch,  (1929)  W.  N.  42. 
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the  concurrence  of  the  general  personal  representatives,  who    Chap.  XII. 

may  likewise  dispose  of  the  other  property  and  assets  without 

the  concurrence  of  the  special  representatives.  Under  s.  155 
of  the  Jud.  Act,  1925,  separate  representation  may  be 
granted  in  respect  of  the  real  and  personal  estate. 

Sect.  39  (1)  of  the  A.  E.  Act,  1925,  provides  (inter  alia)  Poweraof 
that  in  dealing  with  the  real  and  personal  estate  of  the  Pereon*| J®^ 
deceased  his  personal  representatives  shall,  for  purposes  of 
administration,  or  during  the  minority  of  any  beneficiary, 
or  the  subsistence  of  any  life  interest,  or  until  the  period  of 
distribution  arrives,  have  the  same  powers  and  discretione 
as  a  personal  representative  had  before  the  commencement 
of  the  Act,  with  respect  to  personal  estate  vested  in  him; 
and  shall  also  have  the  powers  and  discretions  conferred 
by  law  upon  trustees  for  sale.  The  expression  "  personal 
representatives  "  in  this  clause  includes  the  "  special  repre- 
sentatives "  of  a  deceased  tenant  for  life  (o). 

In  a  case  decided  before  the  new  legislation,  where  a 
testator  had  appointed  special  executors  as  to  property  situate 
abroad,  and  appointed  other  persons  general  executors,  it 
was  held  that  on  a  sale  of  property  in  England  the  general 
executors  could  make  a  good  title  without  the  concurrence 
of  the  special  executors  (p). 

Sect.  36  of  the  A.  E.  Act,  1925,  .contains  important  Assents, 
provisions  concerning  assents  by  a  personal  representative. 
By  sub-s.  (5)  any  person  in  whose  favour  an  assent  or  con- 
veyance of  a  legal  estate  is  made  by  a  personal  representative 
may  require  notice  of  the  same  to  be1  endorsed  on  the  probate 
or  letters  of  administration.  A  statement  in  writing  by  a 
personal  representative  that  he  has  not  given  an  assent  or 
made  a  conveyance  is,  in  favour  of  a  purchaser  (but  without 
prejudice  to  any  previous  disposition  in  favour  of  -another 
purchaser),  to  be  sufficient  evidence  that  an  assent  or 
conveyance  has  not  been  given  or  made,  unless  notice  of  a 

(o)  See  the  general  definition  clause,  s.  55  (1)  (xi). 

O)  Re  Cohen's  Executors  and  the  L.  C.  C.,  1902,  1  Ch.  187. 

D. — VOL.  I.  34 
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Chap.  XII. 
Sect.  3. 


previous  assent  or  conveyance  affecting  the  estate  has  been 
placed  on  or  annexed  to  the  probate  or  administration.  And 
a  conveyance  by  a  personal  representative  of  a  legal  estate  to 
a  purchaser  accepted  on  the  faith  of  such  a  statement  is 
(without  prejudice  as  aforesaid)  to  operate  to  transfer  the 
legal  estate  as  if  no  previous  assent  or  conveyance  had  been 
made  (sub-s.  (6)).  By  sub-s.  (7),  an  assent  or  conveyance 
by  a  personal  representative  is,  in  favour  of  a  purchaser 
(unless  notice  of  a  previous  assent  or  conveyance  affecting 
the  same  has  been  placed  on  or  annexed  to  the  probate  or 
administration),  to  be  taken  as  sufficient  evidence  that  the 
person  in  whose  favour  the  assent  or  conveyance  is  given  or 
made  is  the  person  entitled  to  have  the  legal  estate  conveyed 
to  him.  And  a  conveyance  by  a  personal  representative  to 
a  purchaser  is  not  to  be  invalidated  by  the  purchaser  having 
notice  that  the  debts,  funeral  and  testamentary  expenses  and 
legacies  have  been  paid  or  provided  for  (sub-s.  (8)). 

Beet.  110  (3)  of  the  S.  L.  Act,  1925,  provides  that  the 
purchaser  of  a  legal  estate  in  settled  land  from  a  personal 
representative  shall  be  entitled  to  assume — (a)  if  the  capital 
money  payable  in  respect  of  the  transaction  is  paid  to  the 
personal  representative,  that  such  representative  is  acting 
under  his  statutory  or  other  powers,  and  requires  the  money 
for  purposes  of  administration;  (b)  if  the  capital  money  is, 
by  direction  of  the  personal  representative,  paid  to  persons 
who  are  stated  to  be  the  trustees  of  a  settlement,  that  such 
persons  are  the  duly  constituted  trustees  of  the  settlement 
for  the  purposes  of  the  S.  L.  Act,  1925,  and  that  the  personal 
representative  is  acting  under  his  statutory  powers  during 
a  minority;  (c)  in  any  other  case  that  the  personal  repre- 
sentative is  acting  under  his  statutory  or  other  powers. 


Trusts  for  As  regards  trustees,  it  is  provided  by  s.  23  of  the  L.  P. 

cntinu"  Act,  1925,  that  where  land  has  become  subject  to  an  express 
or  implied  trust  for  sale,  such  trust  shall,  so  far  as  regards 
the  safety  and  protection  of  any  purchaser  thereunder,  be 
deemed  to  be  subsisting  until  the  land  has  been  conveyed  to  or 
under  the  direction  of  the  persons  interested  in  the  proceeds 
of  sale.  Under  this  provision  a  purchaser  will  be  protected 
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notwithstanding  that  he  has  notice  that  the  beneficial  interests    Chap.  XII. 
have  become  absolutely  vested  in  persons  sui  juris,  and  he 
will  not  be  concerned  with  any  question  as  to  whether  the 
beneficiaries  have  elected  to  take  the  property  as  land  (q). 

Sect.  26  (1)  provides  that  if  by  the  instrument  the  consent  Consents  to: 
of  more  than  two  persons  is  made  requisite  to  the  execution 
of  a  trust  for  sale  of  land,  then,  in  favour  of  a  purchaser, 
the  consent  of  any  two  of  such  persons  to  the  execution  of 
the  trust,  or  to  the  exercise  of  any  powers  vested  in  the 
trustees,  shall  be  deemed  sufficient.  By  sub-s.  (2),  where  the 
person  whose  consent  to  the  execution  of  any  such  trust  or 
power  is  expressed  to  be  required  is  under  a  disability,  his 
consent  is  not,  in  favour  of  a  purchaser,  to  be  deemed  requisite 
to  the  execution  of  the  trust  or  power;  but  the  trustees  must 
obtain  the  separate  consent  of  the  parent  or  guardian  of 
an  infant,  or  of  the  committee  or  receiver  of  a  lunatic. 
Sub-s.  (3)  (qq)  provides  that  trustees  for  sale  shall,  so  far  as 
practicable,  consult  the  persons  of  full  age  for  the  time  being 
beneficially  interested  in  the  rents  and  profits  of  the  land 
until  sale,  and  shall,  so  far  as  consistent  with  the  general 
interest  of  the  trust,  give  effect  to  the  wishes  of  such  persons, 
or,  in  the  case  of  dispute,  of  the  majority  (according  to  the 
value  of  their  combined  interests)  of  such  persons,  but  a 
purchaser  is  not  to  be  concerned  to  see  that  the  provisions  of 
this  sub-section  have  been  complied  with. 

By  s.  27  (1)  a  purchaser  of  a  legal  estate  from'  trustees  Receipts  of 
for  sale  is  not  to  be  concerned  with  the  trusts  affecting1  the  t] 
proceeds  of  sale  of  land  subject  to  a  trust  for  sale.    Sub-e.  (2) 
provides  that  notwithstanding  anything  to  the  contrary  in 
the  instrument  creating  a  trust  for  sale  of  land,  or  in  the 
settlement  of  the  proceeds,  the  proceeds  of  sale  or  other 
capital  money  shall  not  be  paid  to  or  applied  by  the  direction 
of  fewer  than  two  persons  as  trustees  for  sale,  except  where 

{<?)  As  to  the  old  law  on  this  subject,  see  Re  Tweedie  and  Miles,  (1884) 
27  Ch.  D.  315;  Re  Douglas  and  Powell,  1902,  2  Ch.  296.  See  also  Re 
Cotton's  Trustees  and  the  London  School  Board,  (1882)  19  Ch.  D.  624; 
Re  Lord  Sudeley  and  Baines,  1894,  1  Ch.  334. 

(qq)  As  amended  by  the  L.  P.  (Amend.)  Act,  1926,  Sched. 

34(2) 
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Ch»p.  XII.     the  trustee  is  a  trust  corporation  (r) ;  but  this  does  not  affect 

_ —    — the  right  of  a  sole  personal  representative  to  give  receipts 

for,  or  direct  the  application  of  the  proceeds  of  sale  or  other 
capital  money,  nor,  except  where  capital  money  arises  on 
the  transaction,  render  it  necessary  to  have  more  than  one 
trustee. 

As  the  law  now  stands  (s),  capital  money  arising  on  a  sale 
of  land  cannot  be  paid  to  a  sole  trustee,  unless  such  trustee 
is  a  trust  corporation. 

By  s.  14  of  the  T.  Act,  1925  (which  replaces  s.  20 
of  the  T.  Act,  1893),  it  is  provided  that  the  receipt 
in  writing  of  any  trustee  for  any  money,  securities,  or  other 
personal  property  or  effects,  shall  be  a  sufficient  discharge 
for  the  same,  and  shall  exonerate  the  person  paying,  trans- 
ferring, or  delivering  the  same  from  seeing  to  the  application 
thereof.  This  provision  (which  only  relates  to  receipts  given 
after  1925  (£))  applies  notwithstanding  anything  to  the 
contrary  in  the  instrument,  if  any,  creating  the  trust;  but 
the  section  does  not  (except  where  the  trustee  is  a  trust  cor- 
poration) enable  a  sole  trustee  to  give  a  valid  receipt  for 
the  proceeds  of  sale  or  other  capital  money  arising  under  a 
trust  (u)  for  sale  of  land,  or  for  capital  money  (x)  arising 
under  the  S.  L.  Act,  1925  (*/). 

By  s.  18  (2)  (reproducing,  in  substance,  s.  8  (1)  of  the 
Conv.  Act,  1911),  until  the  appointment  of  new  trustees, 
the  personal  representatives  or  representative  of  a  sole 
trustee,  or,  where  there  are  several  trustees,  of  the  last 

(r)  For  the  meaning  of  "trust  corporation,"  see  S-  L.  Act,  1925, 
s.  117  (1)  (xxi),  and  the  L.  P.  (Amend.)  Act,  1926,  ss.  3  and  8>  (2). 
See  also  Wolst.  &  Cherry,  llth  ed.  vol.  ii.  pp.  282,  595. 

(a)  L.  P.  Act,  1925,  s.  27  (2);  S.  L.  Act,  1925,  s.  94. 

(<)  As  to  receipts  given  between  1881  and  1894,  the  Conv.  Act,  1881. 
s.  36,  applies;  and  as  to  receipts  between  1&93  and  1926,  the  T.  Act, 
1893,  applies. 

(«)  The  words  "  disposition  on "  before  the  words  "  trust  for  sale " 
are  omitted  having  regard  to  the  L.  P.  (Amend.)  Act,  1926,  Sch.  See 
Wolst.  &  Cherry,  llth  ed.  vol.  ii.  p.  366, 

(*)  See  S.  L.  Act,  1925,  s.  94. 

(y)  As  to  the  right  of  a  sole  trustee  of  charity  land  to  give  a  valid 
receipt,  see  Re  Booth  and  Southend-on-Sea,  $c.  Co.,  1927,  1  Ch.  579. 
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surviving  or  continuing  trustee,  is  capable  of  exercising  any    Chap.  III. 
power  or  trust  which  was  capable  of  being  exercised  by  the  _ 
sole  or  last  surviving  or  continuing  trustee;  but  this  provision 
is  subject  (eub-s.  (3))  to  the  restrictions  imposed  in  regard 
to  receipts  by  a  sole  trustee,  not  being  a  trust  corporation. 

By  s.  95  of  the  S.  L.  Act,  1925,  the  trustees  of  a  settlement 
have  power  to  give  a  discharge  for  money  paid  to  them  or 
by  their  direction. 

Apart  from  statute,  where  there  are  several  trustees,  all  Alltnutees 
who  have  not  effectually  disclaimed  (2)  must  join  in  the 
receipt  (a) ;  and  payment  to  one  only  cannot  safely  be 
made  (6).  The  inconvenience  often  arising  from  this  state 
of  the  law  has  been  removed  by  statute.  By)  s.  23  (1)  of  the 
T.  Act,  1925,  trustees  or  personal  representatives  may, 
instead  of  acting  personally,  employ  and  pay  an  agent, 
whether  a  solicitor  or  other  person,  to  do  any  act  required 
to  be  done  in  the  execution  of  the  trust  or  the  administration 
of  the  estate,  including  the  receipt  and  payment  of  money; 
and  by  sub-s.  (3),  without  prejudice  to  the  general  power 
of  appointing  agents,  a  trustee  may  appoint  a  solicitor  to 
receive  trust  money  by  permitting  him  to  have  the  custody 
of  and  to  produce  a  deed  containing  any  such  receipt  as 
is  referred  to  in  s.  69  of  the  L.  P.  Act,  1925,  which  takes 
the  place  of  s.  56  of  the  Conv.  Act,  1881  (c).  An  attorney 
of  a  trustee  cannot,  however,  under  a  general  power  give  such 
a  receipt,  though  he  can  if  expressly  authorised  (d).  If  a 
receipt  is  not  given  under  the  statutory  provisions,  the  safest 
plan  is  to  pay  the  money  to  the  ^rustees'  joint  account  at 
a  bank.  Where  trustees  have  the  estate  and  not  a  mere 
power  of  sale,  the  concurrence  of  a  disclaiming  ^trustee  is 
unnecessary  (e) ;  and  formerly  this  was  so,  even  though  the 

(z)  As  to  which  see  Lewin,  13th  ed.  p.  314. 

(a)  See  Crewe  v.  Dickin,  (1798)  4  Ves.  97;  Sag.  14th  ed.  664. 

(&)  See  Lewin,  13th  ed.  p.  236. 

(c)  For  the  former  law,  see  Re  Bellamy  and  Metr.  Board,  (1883)  24 
Ch.  D.  at  p.  387;  52  L.  J.  Gh.  870;  Re  Flower  and  Metr.  Board,  (1884) 
27  Ch.  D.  592,  597;  5»  L.  J.  Ch.  955. 

(d)  Re  Hetling  and  Merton,  1803,  3  Ch.  269,  280;  62  L.  J.  Ch.  783. 
(«)  Crewe  v.  Dicken,  (179»)  4  Vee.  97,  100;  Nicloson  v.  Wordsworth, 

(1818)  2  Sw.  365;  Hawkins  v.  Kemp,  (1803)  3  Ea.  410,  421,  434,  437. 
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Ch*p.  XII.    receipt  clause  specially  referred  to  receipts  by  the  trustees  or 

'..   °  '   ' —  the  survivor,  &c.  (/);   but  a  mere  power  of  sale  was  more 

strictly  construed  (g~).  Under  the  legislation  of  1925,  how- 
ever, a  power  to  sell  land,  as  distinguished  from  a  trust  for 
such  purpose,  is  generally  useless,  excepting  for  the  purpose 
of  constituting  S.  L.  Act  trustees,  or  of  enlarging  the  powers 
of  a  tenant  for  life  (^). 

Investment          When  trust  moneys  have,  in  breach  of  trust,  been  invested 

trust^rustees  upon  mortgage,  or  in  the  purchase  of  real  estate,  and  the 

can  sell  or        trust  appears  upon  the  title,  the  trustees  only  do  their  duty  in 

remedying  the  breach  of  trust  and  realising  the  .investment, 

whether  more  or  less  than  the  sum  expended  is  realised  (i) ; 

and  are  therefore  competent,  without  the  concurrence  of  their 

cestuis  que  trust,  by  all  available  means  to  realise  the  security. 

(/)  Adams  v.  Taunton,  (1820)  5  Mad.  435.  [The  following  remarks 
taken  by  permission  from  an  opinion  given  by  Mr.  Hayes,  are  of  interest: 
"  As  a  general  rule,  where  the  legal  estate  is  vested  in  two  or  more  as 
trustees  for  sale  or  other  purposes,  the  trust  survives  and  devolves  with 
the  estate,  notwithstanding  any  loose  expressions  of  a  different  tendency ; 
which,  in  sound  construction,  ought  to  be  rejected  as  informalities,  or 
reconciled  with  a  due  regard  to  the  nature  of  the  property  and  other 
circumstances.  In  such  cases  (i.e.,  where  the  trust  is  created  in  respect 
of  an  estate  vested  in  the  trustees)  it  ought  to  be  treated  as  wholly 
immaterial  whether  in  point  of  form  the  trust  is  simply  '  to  sell,  &c.,' 
or  '  that  they  the  said  trustees  do  and  shall  sell,  &c.,'  or  '  that  they  the 
said  trustees  or  the  survivor,  &c.,'  or  '  that  they  the  said  trustees,  their 
heirs  or  assigns,  or  their  heirs,  executors,  administrators,  or  assigns,'  &c., 
&c.,  and  so  as  to  the  power  to  give  discharges,  &c.  It  must  be  confessed, 
however,  that  this  plain  rule  has  been  lost  sight  of  in  some  of  the  later 
cases;  and  that,  in  deciding  upon  the  effect  of  such  expressions,  trusts 
have  been  confused  with  powers,  to  an  extent  which  renders  it  very 
difficult  to  advise  upon  titles  which  involve  questions  of  this  nature. 
Another  sound  rule  is  that  trustees  have  impliedly  all  the  powers  of 
giving  discharges,  &c.,  which  are  requisite  to  enable  them  to  execute  the 
trusts  with  effect.  But  this  rule  has  also  been  much  broken  in  upon  by 
decisions  which  greatly  embarrass  its  application  in  practice."] 

(?)  See  Townscnd  v.  Wilson,  (1818)  1  B.  &  Aid.  608;  Hall  v.  Dewes, 
(1821)  Jac.  180,  193;  Wilson  v.  Bennett,  (1852)  5  De  G.  &  S.  475;  21 
L.  J.  Ch.  741 ;  Saloway  v.  Strawbridge,  (1855)  1  K.  &  J.  371 ;  aff .  (1855) 
7  D.  M.  k  G.  594;  25  L.  J.  Ch.  121. 

(A)  See  Wolst.  &  Cherry,  vol.  i.  llth  ed.  p.  Ixxxviii. 

(i)  Power  v.  Banks,  1901,  2  Ch.  487,  496;  70  L.  J.  Ch.  700;  R* 
Jenkins  and  Randall,  1903,  2  Ch.  362;  72  L.  J.  Ch.  693;  and  see 
Collinson  v.  Lister,  (1856)  20  Beav.  366;  25  L.  J.  Ch.  38,  where  the 
security  was  ft  third  mortgage  which  on  sale  realised  nothing. 
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Where  land  has  been  purchased  by  trustees  who  have  no  Chap.  XII. 
power  to  invest  in  the  purchase  of  land,  they  hold  the  pur- 
chased property  under  an  implied  trust  for  sale,  and  could, 
even  before  the  legislation  of  1926,  make  a  ,good  title  to  a 
purchaser  with  notice,  provided  that  all  the  beneficiaries  were 
not  at  once  competent,  and  desirous  to  take  the  land  in  lieu 
of  the  money;  and  the  concurrence  of  any  ,one  of  them  in 
the  sale  or  the  personal  incompetency  of  any  ,one  of  them 
to  elect  was  sufficient  evidence  of  the  validity  of  the  sale  (fc). 
Under  the  L.  P.  Act,  1925,  however,  a  .purchaser  is  not 
concerned  in  such  a  case  with  the  question  ,of  whether  the 
beneficiaries  have  elected  to  take  the  property  as  land. 
Sect.  23  provides  (7)  that  where  land  has  (either  .before -or 
after  the  commencement  of  the  Act)  become  subject  ,to  an 
express  or  implied  trust  for  sale,  such  trust  .shall,  so  far  as 
regards  the  protection  of  a  purchaser,  be  deemed  ,to  be  sub- 
sisting until  the  land  has  been  conveyed  to  ,or  under  the 
direction  of  the  persons  interested  in  the  proceeds  of  sale. 
Where  a  settlement  contained  a  power  to  vary  securities,  a 
mere  declaration  that  purchased  realty  should  be  considered 
personalty  was  (^before  1926)  held  to  give  the  .trustees  an 
implied  power  of  sale  (ra). 

Doubts  have  been  suggested  as   to  the  competency  of  Whether 
trustees,  upon  the  sale  of  a  portion  only  ,of  the  property  ^^fef^n 
comprised  in  their  security,  to  release  it  from  the  mortgage  release  with- 
debt,  without  receiving  the  purchase-money  or  an  adequate  purchase- 
proportion  of  it.     The  preponderance  of  professional  opinion  money- 
seems  to  be  in  favour  of  the  view  that  such  a  release  could  be 
made  by  trustees  with  a  power  to  vary  investments,  and  that 
a  purchaser  of  part  of  the  land  is  entitled  to  assume  that  the 
trustees  are  exercising  their  powers  properly,  and  may  abstain 
from  making  inquiries  if  there  is  nothing  in  the  transaction 

(ft)  Re  Patten  and  Edmonton  Guardians,  (1883)  52  L.  J.  Ch.  787; 
Power  v.  Banks,  1901.  2  Oh.  487,  496;  70  L.  J.  Oh.  700;  Re  Jenkins  and 
Randall,  1903,  2  Ch.  362;  72  L.  J.  Ch.  693;  and  see  Wiles  v.  Gresham. 
(1854)  2  Dr.  258,  270;  Garner  v.  Moore,  (1855)  3  Dr.  277;  24  L.  J.Ch. 
687;  Holloway  v.  Radclifa,  (1857)  23  Beav.  163;  26  L.  J.  Ch.  401. 

(Z)  This  section  replaces  s.  10  (3)  of  Conv.  Act,  1911. 

(w)  Tait  v.  Lathbury,  (1865)  1  Eq.  174. 
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Chap.  XII.    suggestive  of  fraud  (»).     So,  it  is  conceived,  a  trustee  may 

1  3' release  mortgaged  property  which  is  clearly  valueless,  in 

order  to  avoid  being  made  a  defendant  to  a  foreclosure  suit. 
In  Pell  v.  De  Winton  (o),  no  question  appears  to  have  been 
raised  as  to  the  competency  of  trustees,  with  a  power  to  vary 
securities,  to  release  part  of  the  property  from  the  mortgage, 
on  having  an  adequate  portion  of  their  debt  satisfied. 

Trustee  Act,  Any  difficulty  arising  from  the  inability  of  trustees, 
Courtunder°  whether  vendors  or  mere  incumbrancers,  to  give  discharges 
for  the  purchase-money,  can  generally  be  overcome  by  their 
receiving  the  money  and  paying  it  into  Court  under  the 
T.  Act,  1925  (p);  or,  where  the  fund  is  under  500L,  into 
a  post-office  savings  bank,  under  the  County  Courts  Act, 
1888  (q),  or  by  an  application  in  Chambers  by  originating 
summons  (r). 


L.  C.  C.  Act, 
1845. 


Charge  of 
debts  by 
will. 


Upon  a  sale  of  superfluous  lands  under  the  L.  C.  C.  Act, 
1845,  a  receipt  under  the  common  seal  of  the  undertaking, 
or  under  the  hands  of  two  of  the  directors  or  managers  of 
the  undertaking  acting  by  the  authority  of  the  body,  is  a 
sufficient  discharge  for  the  purchase-money  (s). 

Under  the  old  law,  where  there  was  a  charge  of  debts 
created  by  a  testator's  will,  either  by  express  words  or  by  a 
general  direction  that  the  debts  should  be  paid,  and,  subject 
thereto,  the  land  was  so  limited  by  the  .will  as  to  preclude 
any  sale  being  effected,  except  by  means  of  a  power  in  the 
executors,  the  executors  took  an  equitable  power  of  sale  (£). 
And,  though  they  had  not  the  legal  estate  (M),  yet  the  person 

(n)  See  Lewin,  13th  ed.  p.  358,  and  the  T.  Act,  1925,  8.  15. 

(o)  (1858)  2  D.  &  J.  13;  27  L.  J.  Ch.  230. 

(p)  S.  63;  E.  S.  C.  1883,  Ord.  LIVE.;  see  Cox  v.  C.,  (1855)  1  K.  &  J. 
251. 

(?)  See  s.  70;  formerly  30  &  31  Viet.  c.  142,  s.  24. 

(r)  R.  S.  C.  1883,  Ord.  LV.  r.  3. 

(•)  S.  181. 

(*)  Robinson  v.  Lowater,  (1854)  5  D.  M.  &  G.  275;  Storry  v.  Walsh, 
(1864)  18  Beav.  559,  566;  Hamilton  v.  Buckmaster,  (1866)  3  Eq.  323; 
36  L.  J.  Ch.  58;  Greetham  v.  Colton,  (1865)  34  Beav.  615. 

(«)  Doe  v.  Hughes,  (1851)  6  Ex.  223;  Re  Tanqueray-WUlaume  and 
Landau,  (1882)  20  Ch.  D.  465,  477;  51  L,.  J.  Ch.  434. 
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in  whom  the  legal  estate  was  vested,  whether  ;as  trustee,     Chap.  XII. 
devisee,  or  heir,  was  a  trustee  thereof  for  the  executors,  and  '  3' 

was  bound  in  that  capacity  to  convey  the  legal  estate  to 
any  purchaser  with  whom  the  executors  had  entered  into  a 
contract  for  sale  (#). 

The  power  of  an  executor  to  sell  real  estate  under  the  Mere  lapse 
authority  implied  from  a  charge  of  debts  was  not  barred  by  notaffect'the 
lapse  of  time,  but  generally  after  twenty  years  the  debts  authority 
would  be  presumed  to  have  been  satisfied  (t/).     The  twenty 
years'  rule  did  not  apply  in  the  case  of  leaseholds  on  the 
ground   that   the  executor's   duty  in   connection  with   the 
testator's  personal  estate  is  not  confined   to  payment  of 
debts  (2) ;  but  where  the  sale  was  made  after  eighteen  years 
and  the  purchaser  had  notice  that  the  debts  of  the  testator 
were  all  paid,  and  no  other  reason  for  sale  was  suggested,  the 
title  of  the  executrix,  without  the  consent  of  the  beneficiary, 
was  in  the  special  circumstances  of  the  case  not  forced  on 
the  purchaser  (a). 

Under  the  A.  E.  Act,  1925,  s.  1  (which  takes  the  place  of 
s.  1  of  the  L.  T.  Act,  1897),  the  legal  title  to  the  real  estate 
of  a  deceased  person  vests  in  the  legal  personal  representative, 
in  the  same  manner  as  a  chattel  real;  and  in  the  event  of  an 
intestacy  as  to  any  real  or  personal  estate,  the  same  is  held 
by  the  personal  representative  upon  trust  for  sale  (6).  And 
now,  having  regard  to  s.  36  of  the  A.  E.  Act,  1925,  lapse 
of  time  is  immaterial  to  a  purchaser  who  satisfies  himself 
that  no  previous  assent  or  conveyance  has  been  given  or  made, 
even  though  he  may  have  notice  that  all  the  debts,  &c.  of 
the  deceased  have  been  discharged. 

(a;)  Hodkinson  v.  Quinn,  (1860)  1  J.  &  H.  303;  30  L.  J.  Ch.  118; 
Re  Wise,  (1852)  5  De  G.  &  S.  415.  See  also  ss.  14—18  of  ^22  &  23  Viet. 
c.  35,  now  repealed. 

(y)  Re  Tanqueray-Willaume  and  Landau,  sup. 

<z)  Re  Whistler,  (1887)  35  Ch.  D.  561;  56  L.  J.  Ch.  827;  Re  Venn 
•and  Furze,  1894,  2  Ch.  101. 

(a)  Re  Verrell,  1903,  1  Ch.  65.  (6)  S.  33. 
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Chap.  XII. 
Sect.  4. 


Purchaee- 
money  deter- 
mined by 
arbitration. 


(4)  Amount  payable  in  respect  of  purchase-money ; — how 
ascertained,  increased,  or  diminished. 

When  the  contract  leaves  the  price  to  be  fixed  by  arbitra- 
tion (c),  the  arbitrators  (d]  must  strictly  pursue  the  terms  of 
their  authority  (e):  if  directed  to  choose  an  umpire,  they 
must  do  so  by  an  exercise  of  discretion,  and  not  by  lot  (/)r 
or  chance  (g) ;  nor  can  they,  nor  can  the  umpire,  previously 
agree  to  adopt,  though  they  may  be  assisted  by  and  act 
upon,  the  opinion  of  a  third  person  (h).  Misconduct  in 
making  the  valuation  will  invalidate  the  award  (£);  as,  e.g., 
if  trustees  appoint  one  of  their  own  number,  who  happens 
to  be  a  surveyor,  to  act  as  surveyor  for  the  purposes  of  the 
L.  C.  C.  Act  (fc);  but  either  party  to  the  contract  may  bind 
himself  by  acquiescence  in  a  voidable  award  (1} :  and  mere 
irregularity  in  the  proceedings,  e.g.,  the  election  by  lot  of  an 
umpire,  may  be  waived  by  the  parties  or  their  agents  autho- 
rised to  act  in  the  matter  of  the  reference  (m) :  and  where 
the  parties  have  left  the  price  to  be  determined  between 
them  by  a  sole  valuer,  the  Court,  in  the  absence  of  fraud  or 
mistake,  will  enforce  the  contract,  notwithstanding  that  the 
price  fixed  is  exorbitant  (n).  Where,  however,  the  arbitrator 

(o)  As  to  agreement  to  arbitrate  as  to  value,  and  agreement  to  have 
a  valuation,  see  Taylor  v.  Yielding,  (1912)  56  Sol.  Jo.  p.  253. 

(rf)  The  appointment  of  an  arbitrator  must  be  communicated  to  the 
other  party  within  the  time  limited  for  making  the  appointment;  Tew 
v.  Harris,  (1847)  11  Q.  B.  7;  17  L.  J.  Q.  B.  1. 

(e)  See  Emery  \.  Wase,  (1801)  5  Ves.  846;  Milnes  v.  Gery,  (1807)  14 
Ves.  400,  406;  Gourlay  v.  Duke  of  Somerset,  (1815)  19  Ves.  at  p.  432. 

(/)  Ee  Hodson  and  Drewry,  (1839)  7  Dowl.  569;  Backhouse  v.  Taylor, 
(1851)  2  Pract.  R.  75;  20  L.  J.  Q.  B.  233. 

(g)  See  Re  Greenwood  and  Titterington,  (1839)  9  A.  &  E.  699. 

(A)  Emery  v.  Wase,  (1801)  5  Ves.  848;  Hopcraft  v.  Hickman,  (1824) 
2  S.  &  S.  130;  Anderson  v.  Wallace,  (1835)  3  C.  &  P.  26. 

(t)  Re  Hawley,  (1848)  2  De  G.  &  S.  33. 

(*;  Peters  v.  Lewes,  $c.  R.  Co.,  (1861)  18  Ch.  D.  429;  50  L.  J.  Ch. 
172,  839. 

(0  Blundell  v.  Brettargh,  (1810)  17  Ves.  232,  241 ;  Re  Elliot,  (1848) 
2  De  G.  &  S.  17;  Ex  p.  Harrison,  (1849)  13  Jur.  381. 

(m)  Backhouse  v.  Taylor,  (1851)  2  Pract.  K.  70;  20  L.  J.  Q.  B.  233; 
and  see  sup.  p.  222  et  seq. 

(»)  Collier  v.  Mason,  (1858)  25  Beav.  200;  and  see  Fuller  v.  Fenwick. 
(1846)  3  C.  B.  705;  16  L.  J.  C.  P.  79;  Hodgkinson  v.  Fernie,  (1857) 
27  L.  J.  C.  P.  66.  As  to  invalidating  an  award  on  the  ground  that  the 
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lias,  upon  his  own  showing,  made  a  mistake,  either  as  to  the    Chap.  XII. 

subject-matter  of  the  reference,  or  as  to  the  legal  principle 

on  the  basis  of  which  the  award  was  to  be  made,  the  award 

may  either  be  set  aside,  or  referred  back  to  him  (o) ;  and  in 

all  cases  of  reference  to  arbitration  the  Court  has  a  discretion 

under  s.   10  of  the  Arbitration  Act,  1889,  to  remit  the 

award  (p) ;  and  his  own  evidence  is  admissible  in  explanation 

of  the  award  (#) ;   but  he  cannot  be  asked  what  passed  in 

his  own  mind  when  exercising  his  discretionary  power  in 

the   matters   submitted    to   him(fi).     Where  the  award  or 

valuation  is  made  by  two  arbitrators,  it  should  be  signed 

by  them  both  at  the  same  time  and  place  (s) . 

Sect.  9  of  the  L.  C.  C.  Act,  184o,  provides  that,  in  the  case  Under  L.C.C. 
of  a  party  under  disability  or  incapacity,  the  purchase  or 
compensation  money  payable  to  him  shall  not,  except  where 
the  same  shall  have  been  determined  by  the  verdict  of  a  jury 
or  by  arbitration,  or  by  the  valuation  of  a  surveyor  appointed 
by  two  justices  under  the  Act,  be  less  than  shall  be  deter- 
mined by  two  able  practical  surveyors,  one  nominated  by  the 
promoters,  and  the  other  by  the  party  under  disability,  or 
incapacity;  with  provision  for  the  appointment  of  a  third 
surveyor,  in  case  the  two  originally  named  fail  to  agree. 
The  requirements  of  this  section  must  be  strictly  complied 

arbitrator  has  not  used  his  own  judgment,  see  Bads  v.  Williams,  (1854) 
4  D.  M.  &;  G.  674.  As  to  an  agreement  between  parties  that  the  award 
shall  not  be  impeached  on  the  ground  of  fraud,  see  Tullis  v.  Jacson. 
1892,  3  Ch.  441;  61  L.  J.  Ch.  655:  and  cf.  Czarnikow  v.  Roth  Schmidt 
$  Co.,  1922,  2  K.  B.  478. 

(o)  Re  Dare  Valley  R.  Co.,  (1869)  4  Ch.  554. 

(p)  Re  Keighley  Maxsted,  1893,  1  Q.  B.  405;  62  L.  J.  Q.  B.  105, 
where  material  evidence  was  subsequently  discovered;  R°.  Montgomery, 
Jones  3f  L.  Co.,  (1898)  78  L.  T.  406;  and  8ee  Re  Stringer  and  Rtiey, 
1901,  1  K.  B.  105;  70  L.  J.  K.  B.  19. 

(y)  Re  Dare  Valley  R.  Co.,  sup. 

(r)  Duke  of  Buccleuch  v.  Metrop.  Board,  (1872)  L.  R.  5  H.  L.  418; 
41  L.  J.  Ex.  137;  O'Rourke  v.  Commrs.  for  Rlys.,  (1890)  15  A.  C.  371; 
59  L.  J.  P.  C.  72;  and  see  Falkingham  v.  Victorian  Rlys.  Commr.,1900, 
A.  C.  452;  69  L.  J.  P.  C.  89;  Bourgeois  v.  Weddell  $  Co.,  1924,  1 
K.  B.  539. 

(«)  Wade  v.  Dowling,  (1854)  4  E.  &  B.  44;  23  L.  J.  Q.  B.  302;  and 
see  Eads  v.  Williams,  (1854)  4  D.  M.  &  G.  674,  684,  688. 
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with  (£).  Sect.  9  applies  to  compensation  for  injuriously 
affecting  lands  not  taken,  as  well  as  to  compensation  for  land 
actually  taken  (u).  By  the  L.  P.  (Amend.)  Act,  1924, 
9th  Sched.,  para.  2,  the  L.  C.  C.  Acts,  and  other  statutes 
giving  powers  to  make  title  in  case  of  persons  under  dis- 
ability, take  effect  as  if  the  references  to  the  disabilities 
which  have  been  removed  had  been  omitted.  It  should  be 
borne  in  mind,  howrever,  that  where  practicable  title  should 
be  made  under  the  L.  P.  Act,  1925,  or  the  S.  L.  Act,  1925, 
or  the  A.  E.  Act,  1925,  instead!  of  under  the  L.  C.  C.  Act  (a;). 

In  cases  of  arbitration  under  the  L.  C.  C.  Act,  1845,  the 
umpire  (*/)  may  under  s.  31  be  appointed  by  the  arbi- 
trators (z\  after  the  expiration  of  the  time  within  which 
they  are  themselves  competent  to  make  an  award  (a) :  if  they 
cannot  agree  upon  an  (umpire,  and  the  time  allowed  to  the 
Board  of  Trade  (&)  for  appointing  one  has  expired,  the  land- 
owner is  entitled  to  an  assessment  by  jury,  and  may  enforce 
his  right  by  mandamus  (c) .  But  where  two  arbitrators  have 
been  appointed,  and  one  refuses  to  appoint  an  umpire,  or  to 
act,  the  other  may  proceed  ex  parte  to  make  an  award,  with- 
out a  previous  application  to  the  Board  of  Trade  (<?).  The 

(«)  See  Wycombe  S.  Co.  v.  Donnington  Hospital,  (1866)  1  Ch.  268; 
Bridgend  Gas  Co.  v.  Dunraven,  (1885)  31  Ch.  D.  219;  55  L.  J.  Ch.  91; 
and  see  Peters  v.  Lewes,  $c.  S.  Co.,  (1881)  18  Ch.  D.  429;  50  L.  J.  Ch. 
172,  839;  Langham  v.  G.  N.  S.  Co.,  (1847)  16  L.  J.  Ch.  437,  440. 

(«)  Stone  v.  Mayor  of  Yeovil,  (1S76)  2  C.  P.  D.  99;  46  L.  J.  C.  P. 
137;  and  see  this  case  as  to  the  meaning  of  "such  lands." 

(*)  See  Wolst.  &  Cherry,  llth  ed.  vol.  i.  p.  117;  see  also  L.  P.  Act, 
1925,  B.  7  (3)  and  a.  42  (7). 

(y)  The  umpire's  declaration  under  s.  33  need  not  be  taken,  ice.  before 
a  justice  of  the  particular  locality  in  which  the  lands  are  situate;  Be 
Davies  and  S.  Staff.  S.  Co.,  (1851)  2  Pract.  R.  599. 

(z)  See  as  to  the  appointment  by  one  party  of  an  arbitrator  to  act  for 
both  parties,  Bradley  v.  L.  $  N.  W.  B.  Co.,  (1851)  5  Ex.  769;  20 
L.  J.  Ex.  3.  An  arbitrator  ought  not  to  be  in  the  personal  interest  of 
the  party  appointing  him;  see  Be  Ettiot,  (1848)  2  De  G.  &  S.  17;  Re 
Clout,  (1862)  46  L.  T.  141;  cf.  Be  Haigh,  1896,  1  Q.  B.  649;  65  L.  J. 
Q.  B.  511,  as  to  impartiality  of  an  umpire.  As  to  time  for  application 
to  set  aside  award,  see  R.  S.  C.  1883,  Ord.  LXIV.  r.  14,  in  Ann.  Pr. 

(a)  Be  Bradshaw,  (1848)  12  Q.  B.  562;  17  L.  J.  Q.  B.  362. 

(6)  See  ss.  23,  28. 

(c)  Be  South  Yorkshire,  &e.  B.  Co.,  (1849)  18  L.  J.  Q.  B.  333. 

(rf)  Shepherd  v.  Norwich  Corp.,  (1885)  30  Ch.  D.  553;  54  L.  J.  Ch. 
1050;  sed  quaere. 
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umpire,  if  appointed,  may  make  his  award  at  any  time  within    Chap.  XII. 

three  months  after  the  duty  devolves  upon  him  (e) :  it  need       8eot>  *• 

not  assess  different  sums  for  the  price   of  land   and  for 

damage  by  severance  (/) ;  but  it  must  not  determine  the  one 

point  and  leave  the  other  undecided  (<$ :  nor  can  it  be  set 

aside  on  the  ground  of  its  being  contrary  to  evidence  (ft) : 

though  this  relief  has  been  afforded  chiefly  on  the  ground  of 

an  omission  to  allow  one  of  the  parties  an  opportunity  pf 

producing  further  evidence  (i).     The  company  are  bound  at 

their  own  expense  to  take  up  the  award,  and  furnish  a  copy 

to  the  landowner  (fc).    Where,  land  having  been  taken  under 

s.  68,  the  landowner  gives  notice  of  his  claim,  exceeding  5QI., 

and  of  his  desire  to  have  compensation  assessed  by  a  jury,  he 

is  not  entitled  to  a  notice  from  the  company  of  their  intention 

to  issue  a  warrant  to  summon  a  jury  (?). 

On  a  sale  the  amount  of  the  purchase-money  originally  Increase  or 
fixed  or  subsequently  ascertained  to  be  payable,  may  in  the 
several  ways  hereinafter  noticed  be  increased  or  diminished,  money. 

O)  Re  Bradshaw,  sup.;  Skerratt  v.  N.  Staff.  R.  Co.,  (1648)  2  Ph. 
476;  17  L.  J.  Oh.  161.  The  three  months  within  which  the  umpire  must 
make  his  award  date  from  his  actual  appointment,  and  not  from  the 
expiration  of  the  awarding  power  of  the  arbitrators;  Re  Pullen  and 
Liverpool  Corp.,  (1882)  51  L.  J.  Q.  B.  285. 

(/)  Re  Bradshaw,  sup.  So  in  cases  where  the  amount  is  assessed  by 
a  jury;  Corrigal  v.  L.  $  Blackwall  R.  Co.,  (1843)  5  Man.  &  G.  219; 
12  L.  J.  C.  P.  209;  Re  London  and  Greenwich  R.  Co.,  (1835)  2  A.  &  E. 
678;  4  L.  J.  N.  S.  K.  B.  103;  Cobb  v.  Mid  Wales  R.  Co.,  (1866)  L.  R. 
1  Q.  B.  342.  As  to  an  omission  to  specify  the  interests  of  the  claimants 
in  the  land,  Re  N.  Staff.  S.  Co.,  (1848)  2  Ex.  235.  As  to  other  cases 
of  doubtful  or  bad  awards  under  the  Act,  Re  Wilts  $  Somerset  R.  Co., 

(1849)  3   Ex.   728;    Lindsay  v.   Direct  London  $  Portsmouth  R.   Co., 

(1850)  1  Pract.  R.  529;   Bradley  v.  L.  §  N.  W.  R.  Co.,  (1851)  5  Ex. 
769;  20  L.  J.  Ex.  3;  Re  N.  Staff.  R.  Co.,  (1848)  6  R.  C.  25;  Re  Dare 
Valley  R.  Co.,  (1869)  4  Ch.  554. 

(^)  Wakefield  v.  Llanelly  R.  Co.,  (1865)  3  D.  J.  &  S.  11;  and  as  to 
the  finality  of  an  award  where  one  of  the  points  referred  is  not  specifically 
disposed  of,  see  Jewell  v.  Christie,  (1867)  L.  R.  2  O.  P.  296;  36  L.  J. 
O.  P.  168. 

(h)  Re  Bradshaw,  (1848)  12  Q.  B.  562;   17  L.  J.  Q.  B.  362. 

(t)  Re  Hawley,  (1848)  2  De  G.  &  S.  33,  48. 

(K)  Railstone  v.  York  R.  Co.,  (1850)  15  Q.  B.  404;  19  L.  J.  Q.  B. 
464;  Burnard  v.  Wainwright,  (1850)  19  L.  J.  Q.  B.  423;  L.  $  N.  W. 
R.  Co.  v.  Walker,  1900,  A.  C.  109;  69  L.  J.  Q.  B.  367. 

(0  R.  v.  South  Devon  R.  Co.,  (1851)  15  Q.  B.  1043;  20  L.  J.  Q.  B. 
145. 
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The  most  ordinary  mode  of  increase  is  by  the  accrual  of 
interest:  as  respects  which,  it  will  be  convenient  to  consider, 
Increased  by    first,  those  cases  where  there  is  no  special  agreement  as  to 

interest;  .  .  .  °    . 

rate  of,  if  no  interest;  in  such  cases,  interest,  when  payable,  is  payable  at 
^aw  at  such  rate,  not  exceeding  51.  per  cent.,  as  may  be 
allowed  by  the  jury(rw);  and  in  Equity  now,  the  rate  of 
interest  allowed  is  generally  4  per  c&nt.  per  annum  (n). 


Chap.  XII. 
Sect.  4. 


agreement. 


Payable  from 

completion       there 
delay  rests 

chaser. 


If,  then,  a  time  is  fixed  for  completion  of  the  contract,  and 
delay  attributable  to  the  purchaser,  he  must  from 
that  time  pay  interest  upon  his  purchase-money  (o),  though 
it  has  been  lying  idle  and  appropriated  to  the  purchase  (p), 
and  though  he  has  not  had  possession  of  the  estate,  which  (as 
in  the  case  of  a  house  bought  for  &  residence)  has  therefore 
been  unproductive;  but  he  will  be  entitled  to  any  actual 
profits  arising  from  it(q).  If  the  purchase  includes  the 
goodwill  of  a  business,  and  there  is  deliberate  delay  on  the 
part  of  the  purchaser  in  completion,  the  vendor  is  entitled 
to  carry  on  the  business  at  the  risk  of  the  purchaser,  and  to 
be  indemnified  by  him,  provided  that  the  vendor  informs  the 
purchaser  of  what  he  is  doing,  and  (if  such  is  the  case)  that 
the  business  is  being  carried  on  at  a  loss  (r). 

From  what  If,  on  the  other  hand  (a  time  being  fixed  for  completion), 

if'deiay^reste    there  is  delay  attributable  to  the  vendor,  the  purchaser,  if 
with  vendor.    ne  has  been  in  actual  possession,  or  in  receipt  of  the  rents 


(m)  Civil  Procedure  Act,  1833,  s.  28;  see  Usury  Laws  Repeal  Act, 
1854,  a.  3;  L.  C.  $  D.  B.  Co.  v.  8.  E.  R.  Co.,  ,1892,  1  Ch.  120;  61 
L.  J.  Ch.  294;  1893,  A.  C.  429;  63  L.  J.  Ch.  93.  As  to  whether  com- 
pound interest  can  be  claimed,  see  Attwood  v.  Taylor,  (1840)  1  Man.  &  G. 
279,  332;  Stratton  v.  Symon,  (1838)  2  Mo.  P.  C.  125;  SUkstone  §  Haigh 
M.  Co.  v.  Edey,  1900,  1  Ch.  167;  69  L.  J.  Ch.  73;  Re  Magheramorne, 
(1901)  W.  N.  152. 

(n)  Re  Davy,  1908,  1  Ch.  61;  and  see  Sug.  14th  ed.  643;  Calcraft  v. 
Roebuck,  (1790)  1  Vea.  221. 

(o)  See  General  Conditions  of  1925,  No.  7. 

(?)  Calcraft  v.  Roebuck,  sup.;  Enraght  v.  Fitzgerald,  (1842)  2  Ir. 
Eq.  R.  87;  Sug.  14th  ed.  628.  See  Hyde  v.  Price,  (1837)  8  Si.  at  p.  593; 
A.-G.  v.  Corp.  of  Ludlow,  (1849)  1  H.  &  Tw.  218.  If  the  agreement 
fix  the  rate,  any  subsequent  agreement  for  reduction  will  be  construed 
strictly  against  the  purchaser;  Attwood  \.  Taylor,  (1840)  1  Man.  &  G. 
279;  and  see  Minchin  v.  Nance,  (1841)  4  Beav.  332. 

(?)  Sec  tup.  p.  268. 

(r)  Golden  Bread  Co.,  Ltd.  v.  Hemming t,  1922,  1  Ch.  162. 
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and  profits,  must  pay  interest,  unless  and  until  his  money  has    Chap.  XII. 

been  appropriated  to  the  purchase  and  lying  idle,  and  notice 

of  such  being  the  case  has  been  given  to  the  vendor  (s) ;  and, 

in  one  case,  where,  after  notice  of  appropriation  given  to  the 

vendor,  the  purchase-money  had,  through  his  default,  lain 

idle,  the  vendor  was  disallowed  interest  on  the  purohase- 

money,  though  held  accountable  for  the  rerits(£);   but  it 

appears  that  (if  out  of  possession)  a  purchaser  will  be  charged 

with  interest  only  from  the  time  when  he  might  prudently 

have  taken  possession:  i.e.,  when  a  good  title  was  shown  (w) 

and  verified  (#) :  or  (in  an  action  for  specific  performance) 

from  the  date  of  the  Master's  certificate  («/).     And  though 

he  may,  if  he  please,  in  the  interim,  pay  interest  and  take 

the  rents  and  profits  from  the  time  fixed  for  completion,  he 

is  not  bound  to  do  so,  where  the  interest  exceeds  the  rents 

and  profits  (2).     Where  the  purchaser  pays  interest  on  the 

purchase-money  from  the  date  fixed  for  completion,  but  the 

vendor  is  in  occupation,  the  latter  must  pay  a  fair  occupation 

rent  (a).     The  vendor  may,  like  a  mortgagee,  be  made  to 

account  for  not  only  what  he  actually  has,  but  for  what  he 

might,  without  wilful  default,  have  received  (&).     Such  a 

direction  is  not  as  of  course,  but  must  be  founded  on  a  special 

case  made  against  him  (c). 

(s)  Powell  v.  Martyr,  (1803)  8  Ves.  146;  Roberts  v.  Massey,  (1807) 
13  Ves.  561;  Rowland  v.  Norris,  (1784)  1  Cox,  59,  62;  Sug.  14th  .ed. 
628;  Fry,  6th  ed.  p.  658. 

(£)  Regent's  Canal  Co.  v.  Ware,  (1857)  23  Beav.  575;  26  L.  J.  Ch. 
566;  and  see  Vickers  v.  Hand,  (1859)  26  Beav.  630. 

(«)  Forteblow  v.  Shirley,  (1806)  cited  2  Sw.  223;  13  Ves.  81;  Sinks 
v.  Lord  Rokeby,  (1819)  2  Sw.  222;  Jones  v.  Mudd,  (1827)  4  Rus.  118; 
<6  K  J.  (0.  S.)  Oh.  26;  MoncJe  v.  Huskisson,  (1827)  4  Rus.  121;  Carrodus 
v.  Sharp,  (1855)  20  Beav.  56.  See  Re  Bayley -Worthing  ton  and  Cohen's 
Contract,  1909,  1  Ch.  648. 

(x)  Parr  v.  Lovegrove,  (1857)  4  Dr.  170. 

(y)  Halkett  v.  Earl  Dudley,  1907,  1  Ch.  590. 

(z)  Esdaile  v.  Stephenson,  (1822,)  1  S.  &  S.  123;  Jones  v.  Mudd, 
(1827)  4  Rus.  118,  123;  6  L.  J.  (O.  S.)  Ch.  26;  Paton  v.  Mogers,  (1822) 
6  Mad.  257;  Collard  \.  Roe,  (1859)  4  D.  &  J.  525;  28  L.  J.  Ch.  560. 

"(a)  Met.  R.  Co.  v.  Defries,  (1877)  2  Q.  B.  D.  189;  387;  but  see  inf. 
p.  549. 

(6)  Acland  v.  Cuming,  (1816)  2  Mad.  28;  Wilson  v.  Clapham,  (1819) 
1  J.  &  W.  37;  Crosse  v.  Duke  of  Beaufort,  (1851)  5  De  G.  &  S.  7. 

(c)  Sherwin  v.  Shakspear,  (1854)  5  D.  M.  &  G.  517;  23  L.  J.  Ch. 
177,  899;  but  see  and  consider  Phillips  v.  Silvester,  (1872)  8  Ch.  173; 
42  L.  J.  Ch.  225;  and  see  inf.  p.  563. 
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Chap.  XII. 
Sect.  4. 

Whether  until 
title  is  shown 
purchaser 
may  appro- 
priate his 
money  and 
claim  exemp- 
tion from 
interest. 

Interest 
payable  by 
purchaser  in 
possession 
notwithstand- 
ing ambiguity 
in  contract. 


Claim  not 
confined  by 
statute  to  six 
years'  arrears. 


Agreement 
giving  pur- 
chaser rents 
and  interest. 


In  De  Visme  v.  De  V.  (d)  it  was  held  that  a  purchaser, 
out  of  possession,  was  not  justified  in  laying  aside  his 
purchase-money,  and  rendering  it  wholly  or  in  part  unpro- 
ductive, until  the  time  when  a  good  title  was  shown;  but  this 
case  cannot,  it  is  thought,  be  upheld  (e). 

The  cases  seem  to  show,  that  when  a  purchaser  is  in 
actual  possession  or  receipt  of  the  rents  and  profits,  he  must 
pay  interest  upon  his  purchase-money  (unless  lying  idle  with 
notice  of  the  fact  to  the  vendor)  from  the  time  fixed  for 
completion,  even  though  the  vendor  delay  to  show  a  good 
title,  and  the  contract  does  not  in  terms  make  the  purchase- 
money  payable  until  a  good  title  is  shown.  Thus,  where 
parties  already  in  possession  agreed  to  purchase  land,  the 
purchase-money  to  be  paid  on  the  25th  March  next,  "  on 
a  good  and  valid  title  being  made  and  executed,"  and  a 
title  was  not  made  until  many  years  afterwards,  but  they 
continued  in  possession,  and  did  not  appropriate  the  purchase- 
money,  they  were  held  liable  to  pay  interest  from  the  above 
date  (/). 

And  inasmuch  as,  until  a  title  is  shown,  there  is  no  right 
to  either  principal  or  interest,  arrears  of  interest,  not  for  six 
years  only,  but  for  an  indefinite  period,  may  be  recovered 
when  a  title  is  shown:  the  case  in  the  interval  not  being 
within  the  Statutes  of  Limitation  (</). 

As  a  general  rule,  possession  and  interest  are  mutually 
exclusive;  so  that  if  the  purchaser  is  in  possession  he  is 
chargeable  with  interest  (independently  of  special  contract), 
but  if  the  vendor  is  in  possession,  the  purchaser  will  not 
usually  be  chargeable  with  interest.  A  special  bargain, 
purporting  to  give  either  party  both  rents  and  interest,  will 
be  narrowly  scrutinized  by  the  Court  (ft). 

(d)  (1850)  1  Mac.  &  G.  336;  18  L.  J.  Oh.  159;  19  L.  J.  Uh.  52; 
stated  inf.  p.  552. 

(«)  See  Dyson  v.  Hornby,  (1851)  4  De  G.  &  S.  481;  and  see  inf. 
p.  552  et  seq. 

(f)  A.-G.  v.  Christ  Church,  (1843)  13  Si.  214;  12  L.  J.  N.  S.  Ch. 
2«;  Powell  v.  Martyr,  (1803)  8  Ves.  145;  Fludyer  v.  Cocker,  (1806)  12 
Ves.  25;  Birch  v.  Joy,  (1852)  3  H.  L.  C.  565;  Bollard  v.  Shutt,  (1880) 
15  Ch.  D.  122;  49  L.  J.  Ch.  618. 

(ff)  Toft  v.  Stephenson,  (1854)  5  D.  M.  &  G.  735,  737;  21  L.  J.  Ch. 
129.  (A)  Birch  v.  Joy,  (1852)  3  H.  L.  C.  565. 
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If  no  time  is  fixed  for  completion,  the  purchaser  pays    Ch»p.  X£I. 
interest  upon  his  purchase-money,  unless  lying  idle  with       8eot-  4- 
notice  of  the  fact  to  the  vendor,  from  (it  is  conceived)  the  H  no  time 
date  of  the  contract,  if  the  purchaser  is  then  in  possession, 
&c.  (i):  or,  if  he  is  not  then  in  possession,  from  the  time  i 
of  his  taking  possession  (fc)  ;  or  from  the  time  at  which  he 
might  prudently  have  taken  possession  (Z),  —  supposing  it  to 
have  been  offered  to  him;  —  i.e.,  the  time  when  a  good  title 
was  shown. 

With  regard  to  purchases  by  a  railway  company  under  its  The  TOle  M  to 
statutory  powers,  the  ordinary  rule  in  respect  of  payment  of  purchases'1 
interest  as  between  vendor  and  purchaser  applies,  accordingly  under  8tatu- 

i 

interest  is  to  be  calculated  from  the  time  when  the  company 
might  prudently  take  possession  (n). 

And  a  vendor's  claim  to  interest  from  the  time  when  a  Eight  to  in 
good  title  was  actually  shown,  may  be  enforced,  notwith- 


standing  his  having  subsequently  and  unnecessarily  adduced  affect®d  by 

.  .,  i  •   ,        ,  production  or 

further  evidence   upon   which  the  purchaser  accepted  the  non-produc- 
title  (o).     And  the  non-production  of  material  evidence  will  ^^^ 
not  negative  the  vendor's  claim  to  interest,  if  it  has  been 
occasioned  by  the  purchasers  having  taken  and  insisted  on  an 
untenable  objection  to  the  title,  and  has  not  in  itself  been 
a  point  in  dispute  (p). 

A  purchaser  taking  possession  subsequently  to  the  contract  Payment 

,.  i_          .    .  .  i  •     i  .    i-i",  not  evaded  by 

cannot,  by  giving  up  possession,  escape  his  liability  even  to  Diving  up 
subsequent  interest  (q).  possession. 

(t)  Ex  p.  Manning,  (1727)  2  P.  W.  410. 

(fc)  Fludyer  v.  Cocker,  (1806)  12  Ves.  25;  A.-G.  v.  Christ  Church, 
(1842)  13  Si.  214;  12  L.  J.  N.  S.  Ch.  28. 

(T)  Sinks  v.  Lord  Rokeby,  (1818)  2  Sw.  at  p.  226;  and  see  Portman 
v.  Mill,  (1833)  3  Jur.  356;  8  L.  J.  N.  S.  Ch.  161;  Maloney  v.  Henshaw, 
(1891)  29  L.  E.  Ir.  363;  Re  Cary-Elwes'  Contract,  1906,  2  Ch.  143,  148. 

(»)  Rhys  v.  Dare  Valley  R.  Co.,  (1874)  19  Eq.  93;  Re  Pigott  and 
G.  W.  R.  Co.,  (1881)  18  Ch.  D.  146;  50  L.  J.  Ch.  679;  Spencer-Bell 
to  L.  $  S.  W.  R.  Co.,  (1886)  33  W.  E.  771;  and  see  Re  Shaw  and 
Birmingham  Corp.,  (1884)  27  Ch.  D.  614;  54  L.  J.  Ch.  51;  Fletcher  v. 
Lanes.  $  T.  R.  Co.,  1902,  1  Ch.  901;  71  L.  J.  Ch.  590. 

(o)  Litch  field  v.  Brown,  (1853)  23  L.  J.  Ch.  176. 

(p)  Monro  v.  Taylor,  (1852)  3  M.  &  G.  713;  21  L.  J.  Ch.  525. 

(?)  See  Sinks  v.  Lord  Rokeby,  (1818)  2  Sw.  222,  226. 
D.  —  VOL.    I.  35 
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Chap.  XII. 
Sect.  4. 

Vendor's 
default 
excludes 
purchaser's 
liability  to 
interest  under 
statutory 
conditions. 

Wasting  of 
particular 
estate  on  sale 
of  reversion 
equivalent  to 
possession. 


In  cases,  however,  to  which  the  statutory  conditions  of  sale 
of  1925  apply,  it  would  seem  that  a  purchaser  in  possession 
is,  primd  facie,  not  liable  to  »pay  interest  if  the  delay  in 
completion  is  due  to  the  default  of  the  vendor  (r). 

Upon  the  purchase  of  a  reversion,  'the  mere  wasting  of 
the  particular  estate  by  lapse  of  time  appears  to  be  (for  the 
purpose  of  the  above  rules)  equivalent  to  possession  by  the 
purchaser  (s) ;  and  where  an  estate  which  has  been  let  for  a 
long  term,  which  has  some  years  to  run,  at  a  rent  originally 
representing  its  agricultural  value,  is  sold  as  building  land, 
subject  to  the  term,  the  purchase  may  be  considered  as  the 
buying  of  a  reversion,  within  the  stringency  of  the  rule  (£). 

In  an  unreported  case,  where  delay  had  occurred  in  making 
out  the  title  upon  a  sale  by  the  Court  of  an  estate  Isubject 
to  a  lease  for  a  life  at  a  low  rent,  it  was  contended  jand 
acquiesced  in  that  the  purchaser,  paying  interest  during  the 
delay,  should  be  allowed  by  way  of  compensation  the  differ- 
ence between  such  interest  and  the  sum  of  the  rents  received, 
and  the  increase  in  value  of  the  reversion  by  the  wearing  out 
of  the  life,  such  increase  being  ascertained  by  an  actuary; 
so  that  he  was,  in  effect,  charged  with,  in  lieu  of  interest, 
merely  his  actual  receipts  and  the  estimated  improvement 
of  the  reversion;  and  this  seems  correct  (u). 

Mortgagee,          Upon  a  purchase  by  a  mortgagee,  the  Court  after  ,the 

set'off'on         lapse  of  several  years  held  that,   in  the  absence  of  any 

purchase  by.    etpress  agreement,  interest  upon  his  mortgage  debt  must 

be  set  off  against  the  interest  of  a  corresponding  portion 


(r)  See  the  Condition  No.  4  set  out  in  the  Appendix. 

(«)  Ex  p.  Manning,  (1727)  2  P.  W.  410;  Owen  v.  Davies,  (1747)  1 
Ves.  sen.  80;  Child  v.  Lord  Abingdon,  (1790)  1  Ves.  94;  Davy  v.  Barber, 
(1742)  2  Atk.  490;  Trefusis  v.  Lord  Clinton,  (1828)  2  Si.  359;  Vesey 
v.  Elwood,  (1842)  3  D.  &  War.  at  p.  82;  Sug.  14th  ed.  631  et  teg.; 
Hutchinson  v.  Cathcart,  (1838)  J.  &  C.  260;  Champernowne  v.  Brooke, 
(1835)  3  O.  &  F.  4;  Wallis  v.  Sarel,  (1852)  5  De  G.  &  S.  429;  21  L.  J. 
Ch.  717;  Bailey  v.  Collett,  (1854)  18  Beav.  179;  23  L.  J.  Ch.  230. 

(0  Williamt  v.  Olenton,  (1866)  1  Ch.  200,  206;  35  L.  J.  Ch.  284. 

(«)  Morrit  v.  Wood,  15th  Nov.  1850,  MS. 
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of    the    purchase-money,    from    the    time    of   his    taking    chap.  XII. 
possession  (x).  8«ot.  4. 

Where  timber  is  agreed  to  be  taken  at  a  valuation,  and  the  luterest  upon 
valuation  is  delayed  after  the  time  fixed  for  it,  or  if  no  time  ^Y^0?  of 

n       j        t>  T  n  i  timber,  from 

is  nxed   alter    the   date   for  completion,  interest  upon  the  what  date 

purchase-money  is  payable  only  from  the  date  of  the  actual  p"yable- 

valuation  (?/),  the  reason  for  the  rule  being,  that  its  aug- 

mented value  by  growth  is  included  in  the  valuation,  and  is 

an  equivalent  to  interest  :  nor  does  it  appear  that  in  the  case 

of  timber  which  has  arrived  at  maturity  interest  ought,  as  a 

general  rule,  to  be  paid  prior  to  the  valuation;  for  there  has 

been  no  increase  nor  any  advantage  to  the  purchaser;   fche 

•case  might,  however,  probably  be  different  if  the  purchaser 

had  been  the  cause  of,  or  consenting  to,  the  delay  in  valua- 

tion: or  if  the  chief  value  of  the  timber  consisting  in  its 

ornamental  character,  he  had  been  in  possession  of  the  estate. 

And,  on  the  other  hand,  it  does  not  seem  that  the  purchaser 

has  any  claim  against  the  vendor  where  the  delay  has  been 

•caused  by  the  vendor,  even  though  the  timber  is  decaying: 

for  the  decreased  value  is  covered  by  the  valuation;  but  in 

the  case  of  perishing  ornamental  timber  it  might  conceivably 

l>e  otherwise.     If  no  time  were  originally  fixed  either  for 

valuation  or  for  completion,  the  time  for  valuation  might,  it 

is  conceived,  be  fixed  by  notice  from  either  party  requiring 

it  to  be  made  immediately. 

The  case  of  fixtures,  agreed  to  be  taken  at  a  valuation,  Interest  upon 


seems  to  be  the  converse  of  that  of  growing  timber;  fixtures         *11  ' 


being  a  deteriorating  property.     Where  they  are  of  large  occupation 
value,  the  purchaser,  if  let  into  possession  after  the  time  at  respect  of  ; 
-which  the  valuation  ought  to  be,  but  before  it  is  actually 
made,  should,  it  is  conceived,  pay  an  occupation  rent  for 
the  intermediate  period:    the  case  seems  to  be  conversely  and  of 
within  the  principle  of  Dyer  v.  Har  grave  (z),  where  it  was 

(*)  Wallis  v.  Bastard,  (185J)  4  D.  M.  &  G.  251. 
(y)  See  Waldron  v.  Forester,  (1807)  cited  Sug.  14th  ed.  631. 
(z)  (1805)   10  Ve8.  505;   and  see  Cheetham  v.   Sturtevant,  (1849)  3 
J)e  G.  &  S.  468. 

35  (2) 
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Chap.  XII.    decided  that  when,  upon  the  sale  of  leaseholds,  the  vendor 

^'.j retains  possession  after  the  time  fixed  for  completion,  he 

must  pay  an  occupation  rent  to  the  purchaser,  and  receive- 
interest  upon  the  purchase-money. 

Coal  worked         Where  through  the  vendor's  fault  there  was  a  delay  of  two- 
received  years  in  completing  the  purchase  of  a  mine,  and  during  the- 
during  delay,    interval  the  vendor  continued  to  wrork  the  colliery,  specific 
performance  was  granted  at  the  suit  of  the  purchaser,  with 
compensation  for  the  coal  so  worked  (a).     Where  there  was 
delay  in  completion  without  default  on  the  part  of  either 
the  vendor  or  the  purchaser,  and  after  the  date  fixed  for 
completion  the  vendor  received  arrears  of  rent,  he  was  held 
liable  to  the  purchaser  to  account  for  such  arrears  (&). 

Where  price        ;Where  the  price  is  payable  by  instalments,  and  nothing  is 
mstalments      sa^  ^  to  possession,  it  would  appear  that  the  purchaser  is 

entitled  to  possession  only  from  the  time  of  paying  the  last 

instalment  (c). 


The  general 
rule  is  subject 

to  variation  . 


The  rule  that  a  vendor  remaining  in  occupation  after  the 
fixed  for  completion  must  pay  an  occupation  rent  to  the 

r    J  r 

purchaser  is  not  an  invariable  one.  Thus,  where  on  a  sale 
to  a  railway  company  the  delay  in  completion  was  solely 
attributable  to  the  purchasers,  and,  under  the  pressure  arising 
from  their  default,  the  vendor  continued  to  occupy  the 
premises  for  his  business,  which  he  carried  on  for  his  own 
benefit,  the  company  were  held  liable  to  pay  interest  upon 
the  purchase-money  as  from  the  date  fixed  for  comple- 
tion, without  being  entitled  to  any  allowance  for  occupation 
rent  (<?).  In  this  case  it  is  to  be  observed  that  the  premises 
(a  public-house)  were  not  sold  as  a  going  concern,  or  with 
a  view  to  the  business  being  carried  on  by  the  purchasing 
company.  The  case  is  therefore  distinguishable  from  the 

(a)  Brown  v.  Bibbs,  (1878)  37  L.  T.  171;  and  see  S.  C.  as  to  mode 
of  valuation. 

(6)  Plewt  v.  Samuel,  1904,  1  Ch.  464. 

(c)  Kenney  v.  Wexham,  (1822)  6  Mad.  355. 

(d)  Leggott  v.  Metr.  R.  Co.,  (1870)  5  Ch.  716;  but  the  vendor  had  to 
pay  the  outgoings  during  his  occupancy;  and  see  Metr.  R.  Co.  v.  Defn'e»,. 
(1877)  2  Q.  B.  D.  189. 
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•Golden  Bread  Co.  v.  Hemmings  (e),  which  was  a  case  of  a    Ch»p.  xil. 
business  being-  sold  as  a  going  concern. 

;Where,  upon  a  sale  of  the  lease  of  ,a  public-house,  and  Vendors 
the   stock   in   trade,  the  purchaser  wrongfully   refused   to 


perform  the  contract,  and  the  vendors  retained  possession  trade  premie* 
and  carried  on  the  business,  the  purchaser  was  compelled  to  liable  to  occu- 
pay  interest  on  his  purchase-money,  and  also  all  sums  which  P8*-10111"611*- 
the  vendors   had   laid  out  for  the   rent,  taxes,  and   other 
necessary  outgoings,  with  interest,  and  was  not  allowed  to 
•charge  the  vendors  with  an  occupation  rent;  but  it  was  held 
that  the  business  must  be  treated  as  carried  on  at  the  vendor's 
risk,  so  that  the  purchaser  could  not  be  made  liable  for 
losses  (/).     In  the  case  just  cited,  it  should  be  observed  that 
the  business  was  carried  on  without  giving  any  notice  to  the 
purchaser,  or  giving  him  any  opportunity  of  deciding  the 
•course  to  be  adopted  (g]  .     If  it  had  been  carried  on  with  the 
purchaser's  sanction,  he  would  no  doubt  have  been  held  liable 
for  the  loss  thus  incurred  (<?). 

Before  proceeding  to  examine  the  cases  in  which  appro-  Appropria- 
priation  of  the  purchase-money  has  been  held  to  be  sufficient  chase-money  : 

to  prevent  interest  from  running,  it  may  be  remarked  that  jt«  effect  on 

interest. 
the  principle  upon  which  these  cases  proceed  appears  unsatis- 

factory. Whether  there  is,  or  is  not,  an  express  stipulation 
for  payment  of  interest,  it  is  difficult  to  see  why  any  dealing 
by  the  purchaser  with  the  purchase-money,  short  of  payment 
to  the  vendor  under  the  contract,  should  prevent  interest 
being  payable.  The  authorities  (/&),  however,  appear  to 
establish  that  appropriation  may  in  certain  cases  prevent 
interest  from  running.  To  avoid  dispute,  it  seems  desirable 
that  the  contract  or  conditions  should  expressly  provide  that 
in  all  cases  of  delay  in  completion  other  than  when  caused 

(e)  1922,  1  Ch.  162.  See  the  observations  of  Sargant,  J.,  at  p.  168. 
Cf.  Bennett  v.  Stone,  1902,  1  Ch.  226;  1903,  1  Ch.  509. 

(/)  Dakin  v.  Cope,  (1827)  2  Rus.  p.  176.  Cf.  Halkett  v.  Earl  Dudley, 
1907,  1  Ch.  590,  606. 

O)  See  The  Golden  Bread  Co.  v.  Hemmings,  1922,  1  Ch.  162,  173. 

(A)  Williams  v.  Glenton,  (1865)  34  Beav.  628;  1  Ch.  200;  Re  Monckton 
and  Gilzean,  (1884)  27  Oh.  D.  555;  54  L.  J.  Ch.  257;  Be  Goldt  and 
Norton,  (1885)  33  W.  R.  333;  but  see  Re  Riley  to  Streatfield,  (1886) 
34  Ch.  D.  386;  56  L.  J.  Ch.  442. 
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Chmp.  XII. 
Sect.  4. 


What  a 
sufficient 
appropriation 
of  purchase- 
money  to 
relieve  pur- 
chaser from 
interest. 


Payment  into 
bank  at  call. 


Purchaser 
acceding  to 
delay  cannot 
afterwards 
appropriate 
purchase- 
money. 


from  the  wilful  default  or  capricious  refusal  on  the  part  of 
the  purchaser,  a  purchaser  should  be  allowed  to  determine  his 
liability  to  pay  interest  by  appropriating  his  purchase-money, 
and  giving  notice  in  writing  of  such  appropriation  to  the 
vendor  or  his  solicitor  (i). 

The  cases  do  not  define  satisfactorily  what  is  a  sufficient 
appropriation  of  money  by  the  purchaser  to  relieve  him  from 
the  liability  to  interest.  In  Winter  v.  Blades  (Ar),  the  pur- 
chaser, upon  entering  into  the  contract,  paid  into  his  general 
account  at  his  banker's  a  sum  less  than  the  purchase-money, 
but  which,  together  with  his  existing  balance,  exceeded  the 
purchase-money:  and  until  completion  his  balance  was  never 
less  than  the  purchase-money,  except  for  a  period  of  three 
days,  when  it  was  less  by  a  small  amount.  The  Court  dis- 
charged the  purchaser  from  payment  of  interest,  in  respect 
of  the  difference  between  his  average  balance  for  the  period 
between  the  date  of  his  notice  to  the  vendor  and  completion, 
and  his  average  balance  for  three  years  immediately  preceding 
the  contract.  Lord  St.  Leonards  describes  the  order  in  this 
case  as  "  a  singular  order,"  and  the  correctness  of  the  decision 
seems  open  to  serious  doubt  (Z). 

If  a  purchaser  pays  the  money  into  a  bank  at  which  he 
has  an  account,  it  is  prudent,  if  not  essential,  to  make  the 
payment  to  a  separate  account;  and  it  should  be  placed  on 
deposit,  so  that  it  would  carry  at  least  some  interest  (m], 

When  it  appears  that  some  considerable  time  must  elapse 
before  the  title  can  be  perfected,  and  the  purchaser  agrees 
to  take  possession  and  pay  interest,  he  cannot,  (unless  there 
is  great  and  unexpected  delay,)  by  subsequently  appro- 
priating the  purchase-money  and  giving  notice,  escape  his 
liability  to  interest  (ri) ;  but  in  one  case(o),  subsequently 

(»')  See  Statutory  Condition  No.  4  (2),  in  Appendix,  and  General  Con- 
ditions of  1925,  No.  7  (2).  (*)  (1825)  2  8.  k  8.  393. 

(/)  See  Sug.  14th  ed.  628;  Macdonnell  v.  Harding,  (1834)  7  Si.  178; 
4  L.  J.  N.  S.  Ch.  10;  Kershaw  v.  A'.,  (1869)  9  Eq.  p.  57. 

(»j)  See  Statutory  Conditions,  No.  4,  in  Appendix,  and  General  Con- 
ditions of  1925,  No.  7  (2). 

(»)   Dickinson  v.  Heron,  Sug.  14th  ed.  630,  n. 

(o)  Kershaw  v.  A'.,  sup. 
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to  the  purchaser  being  let  into  possession,  a  difficulty  arose  Ch»p.  XII. 
in  completing  the  title,  and  the  purchaser  paid,  to  a  separate 
account  at  his-  bankers,  a  sum,  as  he  thought,  sufficient,  but 
which  was  not  quite  sufficient  to  answer  his  purchase-money, 
and  gave  notice  of  the  payment  to  the  vendors,  who  merely 
objected  to  the  form  of  the  notice.  Some  months  later,  the 
purchaser  having  discovered  his  mistake,  paid  into  the  account 
the  balance  of  the  purchase-money  with  interest  on  such 
balance  up  to  the  time  of  such  payment.  It  was  held  that 
the  original  payment  into  a  separate  account  was  a  valid 
appropriation  pro  tanto,  and  relieved  the  purchaser  from 
liability  to  interest. 

In  Esdaile  v.  Stephenson  (p),  Sir  John  Leach  laid  it  down  Rule  where 
that  where  there  is  an  express  stipulation  as  to  the  payment  provides  for 
of  interest  by  the  purchaser  it  applies  to  every  delay,  however  Payment  °f 
occasioned ;  unless,  of  course,  the  delay  is  owing  to  the  gross 
misconduct  or  wilful  delay  of  the  vendor.  In  two  subse- 
quent cases,  where  the  agreement  was  to  pay  interest  dur- 
ing delay  caused  "by  any  unforeseen  \ or  unavoidable 
obstacles  "  (q),  or  "by  any  unavoidable  obstacle  "  (r),  ,it 
was  held  that  the  stipulation  did  not  apply  :to  delays  im 
making  out  the  title.  Where,  however,  the  agreement  was  to 
pay  interest  during  delay  arising  "from  any  cause  whatever 
except  the  wilf  ul  (s)  default  of  the  vendor"  (£),  or  simply 
"from  any  cause  whatever"  (w),  it  was  held,  that  interest 
was  payable  during  delays  occasioned  by  -the  state  of  the 
title;  but,  in  the  latter  case,  the  order  was  made  without 
prejudice  to  any  application  by  the /purchaser  for  compensa- 
tion; and  a  different  decision  wasvcome  to,  when  the  expres- 
sion was,  "  if  from  any  cause  whatever  the  purchase-money 

O)  (1822)  1  S.  &  S.  122;  Jones  v.  Mudd,  (1827)  4  Rus.  118 ;  6  L.  J. 
(O.  S.)  Oh.  26;  Matson  v.  Swift,  (1841)  5  Jur.  645. 

(q)  Monck  v.  Huskisson,  (1827)  4  Rus.  121,  n. 

(r)  Birch  v.  Podmore,  (1828)  Sug.  14th  ed.  635. 

(s)  As  to  what  is  wilful  default,  see  Elliott  v.  Turner,  (184a)  13  Si. 
477;  Ex  p.  Bradshaw,  (1848)  16  Si.  174;  17  L.  J.  Ch.  454;  Re  Windsor 
W.  JR.  Act,  (1850)  12  Beav.  522;  Gregory  v.  Wilson,  (1852)  9  Ha. 
p.  689;  Re  Bayley-Worthington  and  Cohen's  Contract,  1909,  1  Ch.  648. 

(f)  Oxenden  v.  Lord  Falmouth,  (1833)  Sug.  14th  ed.  637. 

(«)  Greenwood  \.  Churchill,  (1845)  8  Beav.  413;  14  L.  J.  Ch.  143. 
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Chap.  XII. 
Sect.  4. 

•'  Purchaser 

making 

default." 

"  Purchaser 
failing  in 
making 
payment." 

De  Visme  v. 
De  V. 


Remarks  on 
De  Vitme  v. 
De  V. 


shall  not  be  paid  on,  &c.,  the  purchaser  making  default  shall 
pay  interest"  (z).  A  condition  containing  the  words  "  any 
cause  whatever,"  even  without  anything  to  qualify  theiflo 
effect,  would  not,  of  course,  authorise  .wilful  delay  on  the 
part  of  the  vendor  («/) .  In  a  later  case  where,  upon  a  sale  by 
the  Court,  the  expression  "from  whatever  cause  the  delay 
may  have  arisen  "  was  used,  and  a  complete  abstract,  showing 
a  good  title,  was  not  delivered,  though  repeatedly  applied  for, 
until  eighteen  months  after  the  time  fixed  for  completion,  and 
the  purchaser  at  the  commencement  of  the  delay  paid  the 
purchase-money  into  a  bank  at  a  low  rate  of  interest,  and 
gave  notice  thereof  to  the  vendors,  and  that  he  should  require 
compensation,  it  was  held  on  appeal  by  Lord  Cottenham, 
reversing  the  decision  of  Wigram,  V.-C.  (2),  either  that 
interest  did  not  begin  to  run  until  the  delivery  of  an  abstract 
showing  a  good  title;  or  that,  if  the  condition  bound  the 
purchaser  to  pay  interim  interest,  he  was  entitled  to  compen- 
sation for  the  non-performance  by  the  vendor  of  his  part  of 
the  contract  (a). 

In  the  same  case,  it  having  been  decided  that  the  right 
to  interest  on  the  one  hand,  and  to  the  income  of  the  estate 
on  the  other,  was  not  to  commence  until  a  good  title  was 
shown,  the  purchaser,  when  he  applied  for  it,  was  refused 
compensation  in  respect  of  his  money  having  been  compara- 
tively unproductive  in  the  interim,  on  the  ground  that  the 
vendors  being  in  default  and  being  therefore  unable  to  exact 
from  the  purchaser  interest  until  a  good  title  was  shown,  the 
purchaser  on  his  side  was  not  justified  in  setting  aside  his 
purchase-money  until  such  title  was  shown  (6). 

This  decision  seems  open  to  criticism.  If,  on  the  ground 
of  hardship,  the  strict  words  of  the  agreement  (which  are 

(ar)  Denning  v.  Henderson,  (1.847)  1  De  G.  &  S.  689;  17  L.  J.  Ch.  8; 
Jones  v.  Gardiner,  1902,  1  Ch.  191;   71  L.  J.  Ch.  93. 
(y)  See  Paton  v.  Rogers,  (1822)  6  Mad.  256. 
(z)  (1849)   18  L.  J.  Ch.   159. 

(a)  De  Visme  v.  De  V .,  (1849)  1  M.  &  G.  336;   19  L.  J.  Ch.  52;  and 
see  Robertson  v.  Skelton,  (1850)  12  Beav.  363;   19  L.  J.  Ch.  140.    In 
Morrit  v.  Wood,  15th  Nov.  1850,  MS.,  Lord  Cranworth  stated  that  he 
adopted  the  latter  of  Lord  Cottenham's  two  alternatives. 

(b)  (1849)    1   M.  ii  O.   336,  352,  353. 


MATTERS  RELATING  TO  COMPLETION  OF  PURCHASE.          553 

sufficiently  large  in  terms,  and  are  notoriously  intended  in     Chap.  XII. 
practice  to  extend  to  delays  in  making  out  the  title)  may  be  _  8flct'  4> 
disregarded  on  the  like  principle,  the  purchaser  (who  may 
possibly  have  called  in  money  upon  the  faith  of  the  vendor's 
agreement  to  complete  on  a  certain  day)  ought  to  be  allowed 
to  appropriate  and  reinvest  it  in  such  a  manner  as  that  it  may 
produce  some  income  and  yet  be  ready  when  required,  and  to 
throw  the  loss  of  interest  on  the  vendor  (c). 

Later  decisions  have  brought  the  doctrine  back  into  much  Later 
the  same  state  as  that  in  which  it  was  before  De  Visme  v.  deciwon*- 
De  "P.,  viz.,  that  where  there  is  neither  vexatious  conduct, 
dealing  in  bad  faith,  nor  gross  negligence  on  the  part  of  the 
vendor,  the  special  condition  containing  the  expression  "  from 
any  cause  whatever,"  will  extend  to  delays  fairly  arising 
from  the  state  of  the  title  (d) .  And  where  the  conditions 
provided  that  interest  should  be  paid  "  if  from  (any  cause 
whatever  other  than  the  default  of  the  vendor  " — (the  word 
"wilful"  not  being  inserted) — the  purchase  should  not  be 
completed  on  the  day  named,  and  a  delay  arose  owing  to  a 
defect  in  title,  which  was  not,  and  could  not  be  known  to  the 
vendor  at  the  date  of  the  contract,  it  was  held  that  there  was 
no  "default  "  within  the  meaning  of  the  contract  and  that 
the  purchaser  must  accordingly  pay  interest  (e). 

iWhere  a  vendor  died  on  the  eve  of  completion,  having 
devised  the  estate  to  an  infant,  which  rendered  a  suit  neces- 
sary, the  purchaser  was  held  liable  to  pay  interest  from 
the  time  originally  fixed  for  completion  (/);  so,  also,  where, 
after  the  contract,  a  suit  was  found  to  be  necessary  in  order 
to  clear  the  title  (g).  And  where  there  was  a  contract  for 
the  purchase  of  an  undivided  moiety  of  an  estate  subject 

(c)  See  Dyson  v.  Hornby,  (1851)  4  De  G.  &  S.  481. 

(ef)  See  Sherwin  v.  Shakspear,  (1854)  5  D.  M.  &  G.  517;  23  L.  J. 
Ch.  177,  899. 

(e)  Re  Woods  and  Lewis,  1898,  1  Ch.  436;  1898,  2  Ch.  211.  Cf.  Re 
Bayley-Worlhington  and  Cohen's  Contract,  1909,  1  Ch.  648. 

(/)  Bannerman  v.  Clarke,  (1856)  3  Dr.  632;  26  L.  J.  Ch.  77;  and 
see  Tewart  v.  Lawson,  (1856)  3  S.  &  G.  307;  Vickers  v.  Hand,  (1859) 
26  Beav.  630. 

(^)  Lord  Palmerston  v.  Turner,  (1864)  33  Beav.  524;  33  L.  J.  Ch.  457. 
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Chap.  XII.    to  a  lease,  and,  in  consequence  of  the  owner  of  the  other 

'  *'  _  moiety  claiming  the  entirety,  and  refusing  to  produce  the 

deeds,  the  vendor  was  compelled  to  file  a  bill  for  partition 
against  him,  but  died  pending  the  suit,  having  devised  his 
estate  to  infants,  and  there  was  a  delay  of  eleven  years  before 
a  title  was  made,  it  was  held  by  Lord  Romilly  that  the  pur- 
chaser was  not  under  the  circumstances  compellable  to 
complete;  but  that  if  he  elected  to  do  so,  he  must  pay  interest 
from  the  time  fixed  for  completion  (ft).  In  this  case  the 
delay  was  not  wholly  caused  by  the  difficulties  of  the  title, 
but  was  partly  attributable  to  the  vendor.  There  had,  how- 
ever, been  no  appropriation  of  the  purchase-money;  and  the 
purchaser,  who  was  not  prejudiced  by  the  delay,  had  neither 
threatened  to  rescind  the  contract  nor  taken  active  measures 
to  enforce  completion.  On  appeal  this  decision  was  affirmed. 
Turner,  L.  J.,  considered  that  there  was  no  obligation  on  a 
vendor  to  enter  into  litigation  with  an  adverse  claimant  in 
order  to  perfect  his  title  (i) ;  but  this,  it  is  thought,  would 
only  apply  to  cas«s  where  the  vendor,  at  the  time  of  entering 
into  the  contract,  is  not  aware  of  any  adverse  claim  which 
may  probably  give  rise  to  litigation,  ;for  the  Court  will 
prevent  a  vendor  from  taking  advantage  of  his  own 
wrong  (ft). 

Meaning  of  jWhere  there  is  a  condition  making  interest  payable  if 
default."  delay  is  due  to  the  wilful  default  of  the  vendor,  the  pur- 
chaser will  not,  it  seems,  thereby  escape  the  payment  of 
interest  if  the  delay  is  not  entirely  due  to  such  default  but 
also  to  the  unreadiness  of  the  purchaser  himself  to  com- 
plete (Z).  "  It  is  now  settled  that  though  moral  delinquency, 
intentional  delay,  or  wilful  obstruction  on  .the  part  of  the 
vendor  may  all  be  absent,  yet  there  may  be  wilful  default  on 
his  part,  disentitling  him  to  interest"  (m).  "Default  is 'a 
purely  relative  term,  just  like  negligence.  It  means  nothing 

(A)  Williamt  v.  Glenton,  (1866)  1  Ch.  200;  cf.  Re  Mayor  of  London 
and  Tubbs,  1894,  2  Ch.  524;  63  L.  J.  Ch.  580. 

(t)  1  Ch.  p.  208. 

(A)  Re  Woods  and  Lewis,  1898,  2  Ch.  p.  213;  Bennett  v.  Stone,  1903, 
1  Ch  509,  525;  Re  Let  Reaux  and  Setchfield,  1926,  Ch.  p.  190. 

(0  See  Bennett  v.  Stone,  1903,  1  Ch.  509;  72  L.  J.  Ch.  240. 

(m)  Per  Lindley,  L.  J.,  in  Re  Hetling  and  Mcrton,  1893,  3  Ch.  269; 
62  L.  J.  Ch.  783. 


MATTERS  RELATING  TO  COMPLETION  OP  PURCHASE.  555 

more,  nothing  less,  than  not  doing  what  is  reasonable  under  Ch»p.  XII. 
the  circumstances; — not  doing  something  which  you  ought  8eot<  4> 
to  do,  having  regard  to  the  relations  which  you  occupy 
towards  the  other  persons  interested  in  the  transaction. 
Wilful  is  a  word  of  familiar  use  in  every  branch  of  law,  and 
although  in  some  branches  of  the  law  it  may  have  a  special 
meaning,  it  generally,  as  used  in  Courts  of  Law,  implies 
nothing  blameable,  but  merely  that  the  person  of  whose 
action  or  default  the  expression  is  used  is  a  free  agent,  and 
that  what  has  been  done  arises  from  the  spontaneous  action 
of  his  will.  It  amounts  to  nothing  more  than  this,  that  he 
knows  what  he  is  doing,  and  intends  to  do  what  he  is  doing, 
and  is  a  free  agent "  (rc). 

This  statement  by  Bowen,  L.  J.,  that  default  means  not 
doing  what  is>  "  reasonable,"  and  a  dictum  by  Stirling,  L.  J., 
in  Bennett  v.  Stone  (o)  to  the  like  effect,  were  criticised  in 
Re  Bayley-Worthington  and  Cohens  Contract  (p)  by 
Parker,  J.,  who  pointed  out  that  a  person  might  act  reason- 
ably and  nevertheless  be  guilty  of  breach  of  duty  and  accord- 
ingly of  default.  "  Default,"  said  Parker,  J.,  "must  involve 
either  not  doing  what  you  ought  or  doing  what  you  ought 
not,  having  regard  to  the  other  parties  concerned  in  the 
transaction;  in  other  words,  it  involves  the  breach  of  some 
duty  you  owe  to  another.  It  refers  to  personal  -conduct  and 
is  not  the  same  thing  as  .breach  of  contract.  ...  If  the 
Court  decide  that  an  objection  or  requisition  is  untenable, 
it  in  effect  decides  that  it  ought  not  to  'have  been  insisted  on, 
and  consequently  that  the  purchaser  was  in  default  in  refus- 
ing to  complete  till  it  was  complied  with  or  removed.  If,  on 
the  other  hand,  the  Court  decide  that  the  requisition  or 
objection  was  good,  it  in  effect  decides  that  the  vendor  was 
in  default  in  not  complying  with  or  removing  it,  if  it  was  in 
his  power  to  do  so.  The  honest  belief  of  either  party  withe 
validity  of  his  own  view  ivttl  not  prevent  such  party  being  'in 
default,  though  it  may  prevent  such  default  being  a  wilful 
default  ivithin  the  meaning  of  the  contract."  In  this  case  the 

(n)  Per  Bowen,  L.  J.,  in  Re  Young  and  Hartton,  (1885)  31  Ch.  D. 
168,  174;  and  see  per  Lindley,  L.  J.,  in  Re  Hetling  and  Merton,  tup.; 
Re  Mayor  of  London  and  Tubbs,  1894,  2  Ch.  524;  63  L.  J.  Ch.  580. 

(o)  1903,  1  Ch.  509.  (p)  1909,  1  Ch.  648. 
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Chap.  XII.     conditions  provided  that  if  the  purchase  should  not  be  com- 

'  *'       pleted  at  the  time  appointed,  the    purchaser    should  pay 

interest  on  the  balance  of  the  purchase-money,  subject  to  a 
proviso  that  if  the  delay  should  arise  "from  any  cause  other 
than  the  neglect  or  default  of  the  purchaser,"  he  might  place 
the  balance  of  the  purchase-money  on  deposit  in  a  bank .  The 
purchaser  raised  an  objection  to  the  title  which  Neville,  J., 
held  to  be  well-founded.  The  vendor  appealed,  and  the  pur- 
chaser thereupon  placed  the  balance  of  the  purchase-money  on 
deposit.  The  Court  of  Appeal  over-ruled  Neville,  J. 
The  purchaser  appealed  to  the  House  of  Lords,  which  upheld 
the  decision  of  the  Court  of  Appeal.  In  completing  the 
purchase,  a  dispute  arose  upon  the  question  of  interest  which 
came  before  Parker,  J.,  who  held  that  the  pur- 
chaser's objection  having  gone  to  the  root  of  the  title  and 
raised  a  difficult  point  of  law,  which  the  Court 
of  first  instance  had  decided  in  his  favour,  and 
having  regard  also  to  the  large  amount  of  the  purchase- 
money  (110,OOOZ.),  the  purchaser  had  not  acted  unreason- 
ably in  refusing  to  complete  until  the  decision  of  the 
House  of  Lords  had  been  obtained.  But  although  the  pur- 
chaser had  acted  reasonably,  the  learned  judge  held  that  he 
had  been  guilty  of  "default"  within  the  meaning  of  the 
condition  and  must  pay  interest  accordingly. 

;Where  the  vendor  fixed  a  date  for  completion  which  he 
ought  to  have  known  was  too  short  for  him  to  procure  the 
concurrence  of  necessary  parties,  the  delay  in  completion  was 
held  to  be  due  to  the  vendor's  wilful  default  (q).  So,  where 
the  vendor  went  abroad  two  days  before  the  day  fixed  for 
completion,  he  was  allowed  no  interest  beyond  a  period  of  a 
fortnight,  which  was  held  by  the  Court  to  be  a  reasonable 
period  within  which  to  obtain  the  execution  of  ithe  con- 
veyance by  certain  necessary  parties  (r).  And,  where  the 
draft  conveyance  was  sent  to  the  vendor's  solicitors  six  days 
before,  but  was  not  returned  till  six  days  after,  the  day  fixed 
for  completion,  and  a  still  further  delay  then  occurred 
through  the  absence  of  the  vendor's  solicitors,  no  interest 

(?)  Re  Hetling  and  Merto^,  sup.;  Re  Earl  of  Strafford  and  Maple* , 
1896,  1  Ch.  235;  65  L.  J.  Ch.  124.  (r)  Re  Touny  and  Harston,  sup. 
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was  given,  except  that  allowed  by  'the  bank  at  which  the    Ch»p.  XII. 

money  had  been  deposited  (s). 


The  mere  fact  of  the  abstracts  delivered  having  shown  an 
imperfect  title,  or  being  supported  by  insufficient  evidence, 
will  not  negative  the  vendor's  claim  to  interest  (£).  "  When 
you  are  dealing  with  a  contract  for  the  sale  of  land,  a  long 
series  of  decisions  has  established  that  you  ought  not  to 
try  the  obligation  of  the  vendor  by  the  standard  applied  by 
the  Common  Law  in  cases  of  ordinary  sales  of  chattels  "  (M). 
Where  the  vendor  claimed  rescission  of  a  contract  on  the 
ground  of  mistake  and  the  purchaser  obtained  a  decree  of 
specific  performance,  it  was  held  in  the  circumstances  of 
the  case  that  whether  or  not  there  had  been  default  on  the 
part  of  the  vendor,  the  default  had  not  been  wilful  and  that 
the  purchaser  must  pay  interest  accordingly  (x). 

A.  stipulation  binding  the  purchaser  to  pay  interest  during  Where  the 
delay  in  completion,  according  to  an  ascending  scale,  is  not  fo°  payment 

in  the  nature  of  a  penalty  from  which  he  may  be  relieved,  of  interest 

i-i  ,  according  to 

but  a  separate  contract   which   may     be   eniorced   against  an  ascending 

scale- 


;Where,  after  the  title  had    been    accepted,    long   delay  Delay  caused 
resulted  from  notice  being  given  of  an  adverse  claim  which 
was  subsequently  ascertained  to  be  unfounded,  the  purchaser 
was  held  liable  to  pay  interest  from  the  time  fixed  by  the 
contract  (0). 

(s*)  Re  Gold  and  Norton,  (1885)  33  W.  R.  333;  and  see  Re  Monckton 
and  Gilzean,  (1884)  27  Ch.  D.  555;  54  L.  J.  Ch.  257. 

(0  Rowley  v.  Adams,  (1850)  12  Beav.  476;  Cowpe  v.  Bakewell, 
(1851)  13  Beav.  421;  Vickers  v.  Hand,  (1859)  26  Beav.  630;  Re  Mayor 
of  London  and  Tubbs,  1894,  2  Ch.  524. 

(«)  Per  Collins,  L.  J.,  in  Re  Woods  and  Lewis'  Contract,  1898,  2  Ch. 
p.  216. 

(x)  North  v.  Percival,  1898,  2  Ch.  128;  67  L.  J.  Ch.  321;  see  the 
observations  of  Parker,  J.,  in  Re  Bayley-Worthington  and  Cohen's  Con- 
tract, 1909,  1  Ch.  p.  660.  See  also  Savory  v.  Underwood,  (1854)  23 
L.  T.  (O.  S.)  141. 

(y)  Herbert  v.  Salisbury  and  Yeovil  S.  Co.,  (1866)  2  Eq.  221. 

(z)  Grove  v.  Bastard,  (1851)  1  D.  M.  &  G.  69,  79;  and  see  Williams 
v.  Glenton,  (1866)  1  Ch.  200;  35  L.  J.  Ch.  284,  in  which  case  the 
conditions  made  interest  payable  if  "  from  any  cause  whatever  "  com- 
pletion should  be  delayed. 
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Chap.  XII. 
tj  *' 


An  agreement  which  reserves  to  the  vendor  the  rents  and 
profits  of  the  estate  until  actual  completion,  precludes  any 


Agreement  to  claim  to  interest  on  the  purchase-money  (o). 
take  rents 
and  profits. 

As  to  cases 

Jie 
.  Act, 


L.  C. 

1845. 


Deposit. 


^he  Court,  upon  a  petition  under  the  L.  C.  C.  Act,  has  no 

jurisdiction  to  direct  payment  by  the  company  of  interest 

'  .  i  •  »     i         i  •  i    •     '      yi 

upon  purchase-money  which  has  been  paid  into  Court,  but 

has  remained  uninvested  (6). 

The  vendor  cannot  claim  from  the  purchaser  interest  upon 
the  deposit  for  the  time  during  which  it  has,  through  the 
latter's  default,  been  retained  by  the  auctioneer  earning  no 
interest  (c)  ;  but  he  can  claim  interest  upon  purchase-money 
left  in  the  purchaser's  hands,  to  answer  incumbrances  payable 
at  a  future  date  (d}.  Lord  St.  Leonards  considered  it  doubt- 
ful whether  the  vendor  could  be  compelled  to  pay  interest 
on  the  deposit  (e);  but  where  the  vendor  was  plaintiff,  asking 
for  specific  performance,  and  his  action  was  dismissed  for 
want  of  title,  he  was  ordered  tQ  repay  the  deposit  with  interest 
at  4  per  cent.  (/). 

Income  tax.          In  paying  the  interest  the  purchaser  may  deduct  income 
tax(sO-  i  •   j,. 


Vendor's 


generally 

questionable. 


Where  there  is  no  express  agreement  on  the  quantity,  and 
the  contract  in  general  terms  includes  property  which  ;it 
was  not  proposed  to  sell,  Equity  would  not  'enforce  it 

.  r  .... 

against  the  vendor,  without  at  least  giving  him  compensa- 

(a)  Brooke  v.  Champernowne,  (1837)  4  C.  &  F.  589;  Sweetland  v. 
Smith,  (1833)  1  Cr.  &  M.  585,  where  a  like  effect  was  attributed  to  a 
condition  providing  for  payment  of  expenses,  but  not  referring  to  interest. 

(i)  Re  Crystal  Palace  R.  Co.,  (1855)  1  Jur.  N.  S.  995;  Ex  p.  Topple, 
(1871)  19  W.  R.  1058.  See  Ex  p.  Lord  Hardwicke,  (1852)  1  D.  M.  & 
G.  297,  where  the  jurisdiction  was  given  by  consent. 

(c)  Bridges  v.  Robinson,  (1811)  3  Mer.  694;   and  see  Townshend  v. 
T.t  (1826)  2  Rus.  303;  Sug.  14th  ed.  638. 

(d)  Hughes  v.  Kearney,   (1803)   1   Sch.   &  L.  at  p.   134;    Comer  v. 
Walkley,  (1784)  Sug.  14th  ed.  677,  n. 

(0)  See  Sug.  14th  ed.  638;  but  allowed  in  bankruptcy,  see  Re  Page, 
(1837)  1  D.  &  Wai.  31. 

(/)  Turner  v.  Marriott,  (1867)  3  Eq.  744. 

(g)  Bebb  v.  Bunny,  (1854)  1  K.  &  J.  216;  and  see  Gosling  and  Sharpe 
v.  Blake,  (1889)  23  Q.  B.  D.  324. 
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tion(ft);   but  a  vendor  has  no  general  right  to  additional    Chap.  XII. 

purchase-money,    merely    because    the   estate    exceeds    the 

quantity  stated  in  the  particulars.    Since,  however,  if  it  were 

sold  professedly  by  the  acre,  the  excess,  if  taken,  must,  it 

is  conceived,  be  paid  for,  it  seems  to  follow,  from  the  doctrine 

laid  down  in  Hill  v.  BucH&y  (i)   (viz.,    that   where    the 

quantity  is  stated  the  price  must  be  considered  as  fixed  with 

reference  thereto),  that  if  called  upon  to  fulfil  the  contract, 

he  might,  independently  of  agreement,  refuse  to  complete 

unless  he  were  allowed  compensation;   at  any  rate  where 

the  excess  is  considerable  (fc). 

A  special  condition  for  compensation  has  been,  as  respects  Alleged 
different  lots  on  the  same  sale,  held  to  apply  as    well    in  f^nira*1116 
favour  of  as  against  a  vendor  (Z).    Where  fields  described  as  ment  being 
"fourteen  acres  more  or  less,"  were  sold  for  973Z.,  under  an 


order  of  the  Court,  and  with  the  usual  condition  as  to  mis-  kstead  of 

..  ..  .  ini-i-p  •  statutory 

description,  a  petition  stating  thlat  the  fields  in  fact  contained  acres,  no 
twenty-seven  statutory  acres  '(the  acres  mentioned  in  the  c 
particulars  being  intended  for  customary  acres),  and  that  the 
real  value  was  1,600Z.,  and  praying'that  the  purchaser  might 
pay  the  difference,  or  that  the  property  might  be  re-sold, 
was  dismissed  with  costs  (m).  The  decision,  however,  was 
chiefly  on  the  ground  of  delay,  four  years  having  elapsed 
since  the  sale;  and  the  case  may,  perhaps,  be  considered  to 
differ  in  principle  from  cases  where  there  is  a  misstatement 
of  quantity,  incapable  of  being  explained  by  the  difference 
between  statutory  and  customary  measurement;  for,  possibly, 

(A)  See  A.-G.  v.  Sitwell,  (1885)  1  Y.  &  O.  559;  5  L.  J.  N.  S.  Ex. 
Eq.  86;  Marquis  Townshend  v.  Stangroom,  (1801)  6  Ves.  328;  see  Tyler 
v.  Beversham,  (1673)  Finch,  80;  Alvanley  v.  Kinnaird,  (1849)  2 
M.  &  G.  1. 

(«')   (1811)  17  Ves.  394,  401. 

(k)  See  Leslie  v.  Tompson,  (1851)  9  Ha.  at  p.  273;  20  L.  J.  Ch.  561; 
Newby  v.  Paynter,  (1853)  17  Jnr.  483;  but  see  Re  Orange  to  Wright, 
(1885)  54  L.  J.  Ch.  590,  where  there  was  a  compensation  clause;  cf. 
North  v.  Percival,  1898,  2  Ch.  128;  67  L.  J.  Ch.  321;  Connor  v.  Potts, 
<1897)  1  Ir.  E.  534. 

(0  Leslie  v.  Tompson,  sup.;  and  see  Painter  v.  Newby,  (1853)  11  Ha. 
26;  22  L.  J.  Ch.  871. 

(m)  Price  v.  North,  (1837)  2  Y.  &  O.  620;  7  L.  J.  N.  S.  Ex.  Eq. 
9;  and  see  sup.  p.  139.  See  Lethbridge  v.  Kirkman,  (1856)  25  L.  J. 
Q.  B.  89. 
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Chap.  XII. 
Sect.  4. 


Difficulty  of 
forcing  a 
more  expen- 
sive purchase 
on  a  pur- 
cliHser. 


When  vendor 
entitled  to 
specific 
performance 
making'  com- 
pensation for 
misdescrip- 
tion. 


Case  of  large 
excess  of 
acreage,  and 
condition 
against  com- 
pensation. 


Case  of 
deficiency  of 
acreage,  and 
condition 
against 
compensation. 


the  purchasers  at  the  sale  might  have  bid  under  the  full 
impression  that  the  fourteen  acres  were  in  fact  customary 
acres,  and  this  was  alleged  to  have  really  happened.  Lord 
St.  Leonards'  comment  (w)  upon  the  case  is,  "  that  no  doubt 
it  would  be  difficult  in  such  a  case  to  make  a  purchaser  in 
good  faith  buy  an  estate  twice  as  large  as  that  for  which  he 
had  contracted,  and  pay  double  the  amount  of  the  purchase- 
money  for  it:"  and  it  may  be  doubted  whether  a  purchaser 
ought  ever  to  be  compelled,  under  such  conditions,  to  pay  a 
sum  materially  exceeding  the  contemplated  amount  of 
purchase-money;  in  the  above  case,  the  Court  seems  to  have 
considered,  that  had  any  relief  been  granted,  it  must  have 
consisted  in  avoiding  the  sale  altogether;  and  thus  nullifying 
the  condition.  There  appears  no  reason  to  doubt  that  such  a 
condition  can  be  insisted  on  by  a  vendor  as  defendant. 

In  the  absence  of  a  condition  as  to  misdescription  the 
rule  is  that  if  the  vendor  is  in  a  position  to  convey  sub-i 
stantially  what  the  purchaser  contracted  to  buy,  the  Court 
will,  at  the  instance  of  the  vendor,  decree  specific  perform- 
ance with  compensation  in  respect  of  any  small  and  prac- 
tically immaterial  compensation,  provided  that  the  vendor 
has  not  disentitled  himself  to  this  remedy  by  intentional 
misrepresentation  or  otherwise  (o). 

A  condition  that  "  the  description  and  quantity  stated  are 
believed  to  be  correct;  and  that  the  sale  shall  not  be 
annulled  or  rendered  voidable,  neither  shall  any  compensa- 
tion be  required  by  vendors  or  purchaser,  in  case  any 
inaccuracy  or  omission  shall  be  discovered  therein,"  may 
bind  the  vendor,  though  there  has  -  been  a  serious  error, 
shared  in  by  all  parties  as  to  the  acreage.  'But  where 
property,  sold  under  a  decree  of  the  Court,  was  described 
in  the  particulars  as  containing  753  square  yards,  and  in  fact 
contained  only  573  square  yards,  and  there  was  the  usual 
condition  against  any  compensation  for  misdescription  being 
allowed  by  either  vendor  or  purchaser,  it  was  held  that  the 


(n)  Sag.  14th  ed.  320. 

(o)  Rutherford  v.  Acton-Adams,  1915,  A.  C.  866,  879,  880;  and  see 
the  note  in  Key  &  Elph.  12th  ed.  vol.  i.  pp.  259  and  260. 
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condition  was  intended  only  to  cover  small  unintentional    Chap.  XII. 
errors,  and  that,  as  the  vendor  by  his  counsel  insisted  on      ?*°^*' 
specific     performance,     the     purchaser    was     entitled     to 
compensation  (p). 

|As  to  the  right  to  compensation  in  respect  of  variations  in  Variation*  ID 
the  quality  of  the  estate,—  there  does  not  appear  to  be  any 


case  in  which  a  vendor  has  obtained  an  increase  of  purchase- 
money,  upon  the  ground  of  the  character  of  the  property  favour'of 
being  better  than  he  had  himself  described  it.  vendor. 

<On  the  other  hand,  the  purchase-money  is  liable  to  be  Purchase- 
diminished  by  deductions,  either  (1)  in  respect  of  proceeds  of 
the  estate  received,  or  which  ought  to  have  been  received  by 
the  vendor,  and  which  belong  to  the  purchaser;  or  (2)  in 
respect  of  mere  deteriorations  to  the  estate;  or  (3)  of  original 
defects  in  the  estate. 

As  to  deductions  of  the  first  description;  —  We  have  already  By  proceeds 
seen  that  the  entire  inheritance  belongs  to  the  purchaser  from  recdved  or 
the  date  of  the  contract;  but  that  the   profits   or   income  rhio^.°^h 
belong  to  him  only  from  the  time  fixed  for  completion.     If  received  by 
timber  is  blown  down,  or  felled,    or   stone   or    materials  yendor- 
quarried  or  worked,  after  the  date  of  the  contract,  the  pro- 
ceeds must  be  accounted  for  at  completion;  so,  the  vendor 
must  account  for  such  rents  and  profits  as  he  has,  or  might, 
but  for  his  wilful  default  (q),  have  received  from  the  time 
appointed  for  completion  up  to  such  time  as  the  purchaser  has, 
or  might  safely  have,  taken  possession  (r)  :  and,  in  one  case, 
where  many  years'  delay  had  occurred  by  the  default  of  the 
vendor,  who  had  received  one-third  of  the  purchase-money 
and  retained  possession  of  the  estate,  he  was  charged  with 
interest  at  41.  per  cent,  upon  one-third  of  the  rents  (s).    In 

Qp)  Whittemore  v.  W.,  (1869)  8  Eq.  603;  and  see  this  case  discussed 
in  Re  Terry  and  White,  (1866)  32  Ch.  D.  14;  55  L.  J.  Ch.  345.  Of. 
Re  Courtier  and  Harrold's  Contract,  1023,  1  Oh.  565. 

(?)  Acland  v.  Cuming,  (1816)  2  Mad.  28;  Wilson  v.  Cktpham,  (1819) 
1  J.  &  W.  36;  see  Crosse  v.  Duke  of  Beaufort,  (1851)  5  DC  G.  &  S.  7; 
Maloney  v.  Henshaw,  (1891)  29  L.  R.  Ir.  352;  Bennett  v.  Stone,  1903. 
1  Ch.  509;  72  L.  J.  Ch.  240.  See  sup.  p.  543. 

(r)  See  sup.  p.  543. 

(«)  Burton?  .  Todd,  (1818)  1  Sw.  255.    See  the  order,  ib.  263,  264. 

D.  —  VOL.  I.  36 
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Chap.  XII. 
Sect.  4. 
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one  case  in  which  completion  had  been  delayed  without  any 
fault  on  the  part  of  the  purchaser,  and  the  vendor  received 
rents  after  the  date  fixed  for  completion,  it  was  held  that  the 
vendor  could  not  appropriate  the  money  so  received  to  rent 
due  at  the  date  of  the  contract,  or  subsequently  but  before 
the  date  fixed  for  completion  (£). 


By  amount  As  to  deductions  of  the  second  description ;  — The  vendor 
tions  to  estate  from  the  date  of  the  contract  holds  the  estate  in  trust  for  the 
through  fault  purchaser,  subject  to  payment  of  the  purchase-money  (w); 
with  a  right,  until  the  time  fixed  for  completion,  to  receive 
the  interim  profits;  and  his  fiduciary  position  demands  that 
he  shall,  while  in  possession,  take  reasonable  care  to  preserve 
the  property  in  a  fair  state  of  preservation,  and,  so  far  as 
may  be,  as  it  was  when  the  contract  was  made  (#).  If,  there- 
fore, by  his  wilful  acts  ($!),  or  mere  negligence  (z),  he  cause 
or  permit  the  property  to  deteriorate  («), — as  by  allowing 
hedges  and  fences  to  get  out  of  repair,  or  the  land  to  remain 
uncultivated  (•&),  or  by  an  improper  course  of  husbandry  (c), 
or  by  determining  tenancies  without  the  purchaser's  consent, 
or  acting  so  improvidently  as  to  occasion  their  loss  (d),  or  per- 
mitting injury  by  trespass  to  the  land  (e),  or  by  improperly 
neglecting  to  relet  (/), — the  purchaser  is  entitled  to  an  allow- 
ance: and,  of  course,  deterioration  may  be  of  such  a  nature, 

(0  Plews  v.  Samuel,  1904,  1  Ch.  464. 

(«)  See  Royal  Bristol  Permanent  Building  Soc.  v.  Bomash,  35  Ch.  D. 
pp.  397 — 398;  and  see  sup.  p.  265. 

(a;)  Per  Coleridge,  C.  J.,  in  Clarice  v.  Ramuz,  1991,  2  Q.  B.  456,  460; 
60  L.  J.  Q.  B.  679. 

(y)  Foster  v.  Deacon,  (1818)  3  Mad.  394. 

(*)  See  Regent's  Canal  Co.  v.  Ware,  (1857)  23  Beav.  575;  26  L.  J. 
Ch.  566;  Clarke  v.  Ramuz,  1891,  2  Q.  B.  456;  60  L.  J.  Q.  B.  679. 

(a)  Ferguson  v.  Tadman,  (1827)  1  Si.  530;  Hoggart  v.  Scott,  (1830) 
Tamlyn,  500;  9  L.  J.  (0.  S.)  Ch.  54;  Royal  Bristol  Building  Soc.  v. 
Bomash,  (1887)  35  Ch.  D.  390,  397. 

(6)  Foster  v.  Deacon,  sup.;  Townsend  v.  Champernowne,  (1839)  3 
Y.  &  C.  505,  508. 

(o)  Lord  v.  Stephens,  (1835)  1  Y.  &  C.  222. 

(<*)  Harford  v.  Furrier,  (1816)  1  Mad.  532;  Raffety  v.  Scho field,  1897, 
1  Ch.  937;  66  L.  J.  Ch.  448;  and  see  Maloney  v.  Henshaw,  (1891)  29 
L.  R.  Ir.  352,  as  to  duty  of  vendor  of  house  property  let  at  weekly  rents 
and  responsibility  for  acts  of  his  agent. 

(«)  Clarke  v.  Ramuz,  sup. 

(/)  Bennett  v.  Stone,  1903,  1  Ch.  509;  72  L.  J.  Ch.  240. 
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or  to  such  an  extent,  as  to  relieve  him  from  the  contract:     Ch»p.  XII. 
and  the  vendor  must  answer  for  deteriorations  occasioned  by 
the  conduct  of    his    tenant,    even    though    the    lease    has 
•expired  (0). 

In  Phillips  v.  Silvester  (h~)  there  was  a  dispute  between  the  PMUip$  r. 
vendor  and  purchaser  as  to  what  was  included  in  the  contract, 
the  latter  claiming,  and  the  former  not  admitting,  that  a 
small  strip  of  land  formed  part  of  the  purchase;  pending  the 
dispute,  the  vendor  (i)  refused  to  give  up  possession  of  the 
estate,  except  upon  payment  of  the  whole  purchase-money, 
and  took  no  steps  either  to  procure  a  tenant  for  the  property, 
or  to  preserve  it  from  dilapidation.  Long  past  the  time  fixed 
for  completion,  the  vendor  obtained  a  decree  for  specific  per- 
formance, excluding  the  strip.  It  was  held  by  Lord  Selborne, 
affirming  Lord  Romilly,  that,  as  a  set  off  to  the  interest  pay- 
able by  the  purchaser  under  the  contract  on  his  purchase- 
money,  the  vendor  must  be  charged  with  what  he  would,  but 
for  wilful  default,  have  received  for  rent,  and  also  with  the 
dilapidations;  and  accounts  between  the  parties  were  directed 
on  this  footing.  It  was  admitted  that  the  delay  in  completion 
was  solely  attributable  to  the  purchaser,  and  that  the  vendor 
in  refusing  to  give  up  possession  acted  only  within  his  strict 
rights;  but  it  was  held  that  having  retained  possession,  he 
was  under  the  same  obligations  as  any  other  person  who, 
having  a  charge  on  the  land,  insists  on  the  possession  of 
the  land  itself  as  a  further  security.  This  decision,  though 
disapproved  of  by  Jessel,  M.  R.,  when  the  cause  came  on 
before  him  for  further  consideration  (fe),  has  been  followed 
in  subsequent  cases,  and  must  now  be  considered  as  good 
law  (Z). 

(ff)  Foster  v.  Deacon,  (1818)  3  Mad.  p.  395. 

(A)  (1873)  8  Ch.  173;  42  L.  J.  Ch.  225;  Royal  Bristol  Building  Soc. 
v.  Bomash,  (1887)  35  Ch.  D.  390;  56  L.  J.  Ch.  840. 

(t)  The  dispute  was  in  fact  between  the  purchaser  and  the  representa- 
tives of  the  vendor,  who  had  died  shortly  after  the  contract. 

(k)  This  further  hearing  is  not  reported. 

(I)  Clarke  v.  Ramuz,  1891,  2  Q.  B.  456;  60  L.  J.  Q.  B.  679;  E.  of 
Egmont  v.  Smith,  (1877)  6  Ch.  D.  469;  46  L.  J.  Ch.  356;  Royal  Bristol 
Buildiny  Soc.  v.  Bomash,  sup. 

36  (2) 
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Chap.  XII. 
Sect.  4. 


Abatement 
purchase- 
money  in 
respect  of 
original 
defects  in 
estate. 


A  vendor  who  retains  possession  of  the  estate  until  com- 
pletion of  the  purchase,  does  so,  not  in  the  character  of  a 
mortgagee  for  better  protecting  his  lien  for  unpaid  purchase- 
money,  but  in  the  character  of  a  trustee  (using  the  term  in  a 
qualified  sense,  and  not  as  implying  the  active  obligations  of 
an  ordinary  trusteeship)  for  the  purchaser;  and,  as  such 
trustee,  it  is  his  duty  to  keep  the  property  in  a  proper  state 
of  cultivation,  reasonable  regard  being  had  to  his  incurring 
liability  (?ro).  And  the  purchaser  can  maintain  an  action 
against  the  vendor  in  his  character  as  trustee  for  breach  of 
trust,  even  after  the  conveyance  has  been  executed,  at  least 
where  he  was  at  the  time  of  execution  ignorant  of  the  breach , 
or  where  his  taking  the  conveyance  without  making  any 
claim  for  the  breach  does  not  amount  to  evidence  of  waiver 
of  his  right  (n).  Whether  the  deterioration  of  the  property 
in  the  possession  of  the  vendor  takes  place  before  or  after  the 
time  fixed  for  completion,  makes  no  difference  to  the  liability 
of  the  vendor  where,  as  is  usually  the  case,  there  is  no  inten- 
tion shown  by  the  contract  that  either  party  intended  that 
the  purchaser  should  have  possession  before  completion  and 
payment  of  the  purchase-money  (o) ;  but  it  seems  that  a 
vendor  would  not  be  liable  for  deteriorations  after  the  time 
fixed  for  completion  if  the  title  shown  were  such  that  the 
purchaser  ought  to  take  possession  (p),  and  has  refused  to  do 
so  after  it  has  been  offered  by  the  vendor.  Where  expen- 
diture, which  is  necessary  although  exceptional,  is  incurred 
by  the  vendor,  he  can,  it  is  submitted,  recover  the  same  from 
the  purchaser  (q). 

As  to  deduction  of  the  third  description; — Compensation 
may  be  due  to  the  purchaser  out  of  the  purchase-money  in 
respect  of  original  defects  in  the  estate,  either  as  respects  its 
quantity,  or  quality,  or  the  extent  of  the  vendor's  interest. 

(»»)  E.  of  Egmont  v.  Smith,  sup.;  and  see  Shaw  v.  Foster,  (1872) 
L.  R.  5  H.  L.  p.  338. 

(n)  Clarke  v.  Ramuz,  sup. 

(o)  Clarke  v.  Ramuz,  gup.    See  judgment  of  Kay,  L.  J. 

0>)  Sinks  v.  Lord  Xokeby,  (1818)  2  Sw.  222,  226;  Minchin  \.  Nance, 
(1841)  4  Beav.  332. 

(?)  See  Bolton  Partners  v.  Lambert,  (1889)  41  Ch.  D.  295,  302;  58 
L.  J.  Ch.  425. 
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As  to  questions  which  relate  to  the  quantity  or  quality  of  the    Ch»p.  XIL 
estate  (r):—  8<ct-  «• 

The   purchaser  will  be  entitled   to  compensation  for  a  Abatement 
deficiency  in  quantity,  even  though  the  estate  is  not  sold  deficient 
professedly  by'  measurement  (s) :  and  though  he  could  not  although  land 
claim  compensation  if  it  appeared  that  he  contracted  with  a  f«*«edly  »old 
knowledge  (t)  of  the  deficiency,  such  knowledge  will  not  by  the  *cre- 
be  assumed  from  the  fact  of  his  being  intimately  acquainted 
with  the  property  (w,),  or  even  being  the  occupying  tenant(ic): 
nor  is  the  right  to  com|pensatio(Q  precluded  by  a  condition 
that  he  shall  not  object  to  complete  his  purchase,  if  the 
quantity    should    turn    out   less   than  that   stated  in  the 
particulars  (?/) ;  nor  by  acts  which  amount  to  a  waiver  of 
objections  to  the  title  (z). 

The    above    rule",  .  where    land    is  bought  by  the  acre,  An  to  the 
or  (which  is  the  same  thing)  (a)  where  the  quantity  is  stated,  eipresdom* 
and  there  is  nothing  to  rebut  the  ordinary  presumption  of  "bv  «•*»»•- 

,  .  .     .     toon,"  "more 

price  having  been  fixed  with  reference  to  quantity,  may,  it  is  or  lew,"  Ac. 
conceived,  be  strictly  enforced,  where  no  words  are  intro- 
duced to  qualify  the  statement  as  to  quantity.  The  qualify- 
ing expressions,  "  by  estimation,"  and  "  be  the  same  more  or 
less,"  are,  however,  in  very  general  use,  and  the  cases  do  not 
seem  to  define  their  precise  effect(&):  they  have  been  held 

(r)  Questions  relating  to  title  are  considered  under  the  head  of  specific 
performance;  see  inf.  p.  923  et  seq. 

(«)  Sill  v.  Buckley,  (1811)  17  Ves.  394,  401;  King  v.  Wilton,  (1843) 
6  Beav.  124;  and  see  McKenzie  v.  Hesketh,  (1877)  7  Ch.  D.  675;  47 
L.  J.  Ch.  231. 

(*)  See  Alderdale  Estate  Co.  v.  McGrory,  1918,  A.  C.  503,  a  case 
where  there  was  a  known  defect  of  title. 

(«)  See  Shackleton  v.  Sutcliffe,  (1847)  1  De  G.  &  S.  609;  Cobbttt  v. 
Locke  King,  (1900)  16  T.  L.  R.  379;  and  cf.  Lett  v.  Randatt,  (1883) 
49  L.  T.  71;  cf.  Cato  v.  Thompson,  (1882)  9  Q.  B.  D.  616;  May  v. 
PUtt,  1900,  1  Ch.  620,  621;  69  L.  J.  Ch.  357;  Bellamy  v.  Debenham, 
1891,  1  Ch.  p.  420;  60  L.  J.  Ch.  166. 

(ar)  King  v.  Wilson,  (1843)  6  Beav.  124. 

(y)  Frost  v.  Brewer,  (1839)  3  Jur.  165. 

(z)  Calcraft  v.  Roebuck,  (1790)  1  Ves.  221. 

(a)  Hill  v.  Buckley,  (1811)  17  Ves.  401. 

(6)  See  Marquis  Townshend  v.  Stangroom,  (1801)  6  Ves.  328,  341; 
Hill  v.  Buckley,  (1811)  17  Ves.  394;  Neale  v.  Parkin,  (1794)  1  E«p. 
229;  Anon.,  (1689)  cited  Freem.  106;  Davis  v.  Shepherd,  (1866)  1  Ch. 
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Chap.  xil.    to  include  a  small  adjoining-  strip  of  land  over  which  the 
*'       grantor  had  exercised  acts  of  ownership,  although  the  dimen- 
sions and  boundaries  of  the  property  conveyed  were  stated 
^yhat  ^'       in  the  description  (c) ;  so,  on  the  other  hand,  they  have  been 
will  oorer.       held  to  cover  a  deficiency  of  upwards  of  five  out  of  forty-one 
acres  (d);  but  not  of  100  out  of  349  acres  (e).     So,  in  the 
case  of  Gell  v.    Wateon  (/),  similar  expressions  were  not 
allowed  to  cover  a  deficiency  of  two  acres  in    two    closes 
forming  part  of  a  much  larger  estate,  the  quantity  of  the 
two  closes  being  stated  to  be  (according  to  a  specified  plan) 
8  a.  1  r.  4  p. 

On  a  sale  by  auction,  the  property  was,  by  an  uninten- 
tional error,  described  as  containing  "  an  area  of  7,683 
square  yards,  or  thereabouts,"  when  in  fact  it  contained 
only  4,350  square  yards.  By  the  -10th  condition  it  was 
provided  that  if  the  purchaser  should  make  any  requisition 
as  to  title,  compensation,  &c.,  which  the  vendor  should  be 
unwilling  to  comply  with,  the  latter  should  have  the  usual 
power  of  vacating  the  sale;  and  by  the  17th  condition  the 
admeasurements  were  "  to  be  presumed  correct,"  and  no- 
cjompensation  allowed  or  required  in  respect  of  any  in- 
accuracy. The  purchaser,  after  having  taken  possession,  and 
after  the  date  fixed  for  the  completion  of  the  contract, 
claimed  compensation,  whereupon  the  vendor  elected  to 
rescind  the  contract.  On  a  bill  by  the  purchaser  for  specific 
performance  with  a  compensation,  V.-C.  Stuart  decreed 
specific  performance,  but  only  upon  payment  of  the  purchase- 
money  in  full:  the  purchaser  being  willing  to  take  the  land 
at  the  full  price  rather  than  lose  it  altogether.  On  appeal, 
this  decision  was  affirmed  by  Lord  Westbury:  but  his 
Lordship  in  his  judgment  expressed  his  opinion  that  the 

at  pp.  416,  418;  35  L.  J.  Ch.  561;  Dodd  v.  Burchall,  (1862)  31  L.  J. 
Ex.  364;  Be  Ryan's  Est.,  (1868)  Ir.  R.  3  Eq.  255;  Be  Hurlbalt  and 
Chaytor,  (1888)  57  L.  J.  Ch.  421. 

(e)  Simpson  v.  Dendy,  (1860)  8  C.  B.  N.  S.  433;  aff.  (1861)  7  Jur. 
N.  S.  1058. 

(d)  Winch  v.  Winchester,  (1812)  1  V.  &  B.  375. 

(«)  Portman  v.  MM,  (1839)  2  Rua.  570;  8  L.  J.  N.  S.  Ch.  161. 

(/)  Sag.  14th  ed.  825;  and  see  Leslie  T.  Tompson,  (1851)  9  Ha.  268, 
273;  20  L.  J.  Ch.  561. 
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17th  condition  was  intended  to  cover  only  the  consequences    Ch»p.  XI  I. 

of  inconsiderable  errors;   and  intimated  that  upon  the  case       8wt"  4' 

before  him  the  condition  could  not  have  been  enforced  by 

the  vendor  had  he  been  plaintiff  instead  of  defendant  in  a 

suit  for  specific  performance  (g).     On  the  same  principle, 

where  the  contract  was  for  the  sale  of  an  estate  containing 

21,750  acres,  the  actual  acreage  being  afterwards  ascertained 

to  be  only  11,814  acres,  and  the  price  appeared  to  have  been 

fixed  with  reference  to  the  rental,  the  Court  refused,  at  the 

suit  of  the  purchaser,  to  decree  .specific    performance    on 

payment  of  the  purchase-money,  less  a  proper  compensation 

for  the  deficiency  in  quantity,  the  defendant  having  expressed 

willingness  either  to  complete  the  contract  on  receiving  the 

full  price  stipulated  for,  or  to  cancel  the  contract  (Ji). 

Where    land    is    described    particularly,  by  stating  not  SembU,  onlj 
only  the  acres  but  also  the  roods,  or  roods  and  poles,  the  the  fractional 


qualifying  expressions  "by  estimation,"  "more  or  lees,"  or 

"  thereabouts,"  cannot,  perhaps,  be  held  to  provide  for  more  description 

than  inaccuracies  in  the  roods  or  poles  (  i)  :  and,  of  course,  a  f^ctiona"2 

vendor  cannot,  in  any  case,  rely  upon  such  expressions,  if  he  p»rt». 

fraudulently  misstates  the  quantity  (fc).     As  to  what  the 

expression  "  et  csetera  "  will  cover,  in  a  contract  of  sale,  see 

Re  Walmsley  and  Shaw's  Contract  (I). 

The  purchaser's  right  is  strictly  to  compensation,  and  not  Purchaaer's 

right  confined 

necessarily    to  an    abatement   of  purchase-money   propor-  tooompenaa- 
tionate  to  the  surface  deficiency:  thus,  where,  upon  the  sale  tion- 
of  woodlands,  the  value  of  the  timber  was  correctly  stated, 
but  the  land  was  represented  to  contain  more  by  twenty-six 
acres  than  the  actual  quantity,  he  was  allowed,  as  compensa- 
tion, the  estimated  value  of  twenty-six  acres  of  woodland 

O)  Cotdingley  v.  Cheeseborough,  (1862)  4  D.  F.  &  J.  379;  31  L.  J. 
Ch.  617;  Whittemore  v.  W  '.,  (1869)  8  Eq.  603;  and  sec  Re  Terry  and 
White,  (1886)  32  Ch.  D.  14;  55  L.  J.  Ch.  345;  Re  Fawcett  and  Holmet, 
(1889)  42  Ch.  D.  150,  157,  158;  58  L.  J.  Ch.  763;  Jacobs  v.  Swell, 
1900,  2  Ch.  858. 

(A)  Earl  of  Durham  v.  Legard,  (1865)  34  Beav.  611;  34  L.  J.  Ch. 
589.  (i)  Hill  v.  Buckley,  (1811)  17  Vea.  401. 

(&)  Winch  v.  Winchester,  (1812)  1  V.  &  B.  377;  Duke  of  Norfolk  v. 
Worthy,  (1808)  1  Camp.  337,  339;  Sug.  14th  ed.  325. 

(0  1917,  1  Ch.  93. 
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Chap.  XII. 
Sect.  4. 

Surface  defi- 
ciency on  sale 
of  woods. 


Abatement 
in  purchase- 
money  in 
respect  of 
deficiency  in 
quality  may 
be  claimed, 
when. 


minus  the  wood  (in).  The  case  is  valuable  as  illustrating  a 
principle;  but,  as  a  decision  between  parties,  its  justice  may 
be  thought  questionable:  for  it  is  clear  that  in  purchasing 
woodland  (unless  there  is  no  growing  timber),  the  value  of 
the  estate  depends,  not  only  upon  the  present  worth  of  the 
timber  and  of  the  land  apart  from  it,  but  upon  the  two 
taken  together,  with  reference  to  the  relative  situations  of  the 
trees  being  such  as  to  afford  them  sufficient  nourishment  and 
full  space  to  arrive  at  maturity. 

'As  respects  the  quality  of  the  estate, — A  purchaser,  it 
appears,  may  claim  compensation  in  respect  of  any  deficiency 
which  "  admits  of  a  certain  estimation  "  (n):  for  instance,  he 
may  claim  it  for  dilapidations  of  a  house  described  as  "in 
good  repair"  (o);  or  for  the  want  /of  cultivation  of  land 
described  as  being  in  "a  high  state  of  cultivation"  (p);  or 
for  the  want  of  a  natural  water  supply,  (where  a  manu- 
factory in  a  place  abounding  in  springs  was  described  as 
well  supplied  with  water,  and  there  was  in  fact  only  an 
artificial  supply  on  payment  of  a  water  rate  (q).  Compensa- 
tion cannot  be  claimed,  however,  for  that  which  does  not 
admit  of  a  pecuniary  equivalent:  for  instance,  it  could  not 
be  claimed,  it  is  thought,  in  respect  of  the  land  lying  dis- 
persed, instead  of  within  a  ring  fence,  as  >  described  (r) ; 
though  such  a  variation  might  be  sufficient  to  avoid  the  sale; 
and  the  purchaser  cannot  claim  compensation  in  respect  of 
a  misdescription  known  to  him  when  he  entered  into  the 
contract.  In  this  class  of  cases  he  must,  unless  the  error  is 
also  contained  in  the  conveyance,  make  \his  claim  before 
execution,  for  such  errors  would  otherwise  be  merged  in  the 
conveyance  (s). 

(»»)  Hill  v.  BucUey,  (1811)  17  Ves.  394;  see  form  of  order,  Seton; 
and  see  AapinalU  to  Powell,  (1889)  60  L.  T.  595. 

(n)  Dyer  \.  Hargrove,  (1805)  10  Ves.  505,  508. 

(o)  /*.;  Grant  v.  Hunt,  (1815)  G.  Coop.  173. 

(p)  Dyer  v.  Hargrave,  tup. 

(?)  Leyland  v.  lllingworth,  (1865)  2  D.  F.  &  J.  248;  29  L.  J.  Ch. 
611. 

(r)  Fewster  v.  Turner,  (1842)  6  Jur.  144;  11  L.  J.  N.  S.  Ch.  161. 

(«)  Perriam  v.  Perriam,  (1884)  32  W.  R.  369;  Greswolde-WUliams  v. 
Barneby,  (1901)  83  L.  T.  708;  cf.  Sounders  v.  Cockrtil,  (1902)  87 
L.  T.  30. 
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If  the  vendor  has  received  the  purchase-money,  he  must,    Chap.  XII. 
in  refunding  the  amount  of  abatement,  pay  interest  upon       8«et- 4• 
it(£).  lutemton 

abatement. 

If  the  purchaser,  without  the  vendor's  sanction,  invests  the 
purchase-money,  he  of  course  takes  all  the  risk  of  the  invest-  lf 

in  o       , 

ment,  and  is  entitled  to  the  profit,  if  any;  but  the  risk  and  or  gun  on. 
possible  benefit  of  the  investment  are  alike  shifted  to  the 
vendor  if  made  with  his  approval  (w). 

Shortly  the  law  on  the  subject  of  compensation  appears  Summary  of 
now  to  be  as  follows:-  ±JS3« 

for  error*. 

I.  In  the  absence  of  any  express  stipulation,  where  the      . 
error  is  considerable,  so  as  in  fact  to  be  of  the  substance  of  absence  of 
the  contract,  the  vendor  cannot  insist  upon  specific  perform-  my a 
ance  by  the  purchaser,  even  though  he  is  willing  to  allow 
compensation.     The  purchaser,  on  the  other  hand,  can,  alike 
whether  the  error  is  substantial  or  trivial,  insist  upon  the 
vendor  giving  him  as  much  as  he  is  able  of  what  he  has  con- 
tracted to  sell,  with  compensation  in  respect  of  such  jpart  as 

he  is  unable  to  convey  (#),  unless  the  purchaser  was  aware 
of  the  defect  when  he  entered  into  the  contract,  or  the  error 
had  arisen  by  a  mistake  made  in  good  faith,  and  the  enforce- 
ment of  the  contract  would  be  unjust  (y),  or  the  error  is  such 
that  compensation  cannot,  at  least  without  great  difficulty,  be 
assessed,  e.g.,  in  the  case  of  restrictive  covenants  (z).  Where 
the  error  is  inconsiderable,  the  vendor  is  entitled  to  enforce 
the  contract,  with  compensation  allowed  to  the  purchaser 
for  the  deficiency  (a). 

II.  As  to  the  application  of  the    condition,    that    no  2.  Where 
•error  or  misdescription  shall  annul  the  sale,  and  that  no  ^JJit"* 
compensation  shall  be  allowed  for  the  same,  the  better  opinion  excluding 

compensation. 

(0  Ferguson  v.  Tadman,  (1827)  1  Si.  530. 

(«)  Burroughes  v.  Browne,  (1852)  9  Ha.  609,  613;  22  L.  J.  Ch.  148. 

(a;)  Mortlock  v.  Buller,  (1805)  10  Vea.  305;  Rudd  v.  Lascellet,  1900, 
1  Ch.  815;  69  L.  J.  Ch.  396. 

(y)  Earl  of  Durham  \.  Legard,  (1865)  34  Beav.  611;  34  L.  J.  Ch. 
o89;  Rudd  v.  Lascelles,  sup.;  sed  qu.  cf.  Burrow  v.  Scammell,  (1881) 
19  Ch.  D.  175;  51  L.  J.  Ch.  296. 

(z)  Rudd  v.  Lascelles,  sup.,  approving  dictum  of  Jewel,  M.  R.,  in 
€ato  v.  Thompson,  (1882)  9  Q.  B.  D.  616,  618.  (a)  Sec  inf.  p.  942. 
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3.  Where 
there  is  a 
condition 
providing  for 
compensation. 


would  seem  to  be  that,  while  it  applies  both  to  great  and 
small  errors,  so  as  to  exclude  the  purchaser's  right  to  specific 
performance  with  compensation  in  every  case,  yet  at  the  same 
time  it  does  not  enable  a  vendor  to  force  upon  a  purchaser 
a  property  which  he  has  substantially  (&)  misdeecribed. 
The  difference,  in  fact,  between  the  position  of  vendor  and 
purchaser  under  this  condition,  is  that  while  a  vendor  cannot,, 
where  there  is  a  substantial  error,  insist  on  specific  perform- 
ance, the  purchaser  may  insist  upon  the  vendor  carrying  out 
the  contract;  but,  in  order  to  do  so,  he  must  pay  the 
purchase-money  in  full  (c).  Where  the  error  is  incon- 
siderable, either  party  under  such  a  condition  is  entitled  to 
specific  performance  without  compensation. 

III.  A  condition,  that  compensation  should  be  allowed 
for  any  error  or  misdescription,  does  not  enable  a  vendor  to 
insist  upon  the  purchaser  taking  a  property  essentially  dif- 
ferent from  that  which  he  contracted  to  buy.  As  regards 
the  purchaser,  such  a  condition  would  not  seem  either  to 
add  to  or  to  diminish  the  rights  of  the  purchaser,  since,  as 
we  have  seen,  he  is,  independently  of  any  condition, 
entitled  to  insist  on  the  vendor  carrying  out  so  much  of  the 
contract  as  he  can,  and  at  the  same  time  allowing  com- 
pensation; nor  does  it  prevent  the  purchaser  from  refusing 
to  carry  out  the  contract  in  any  case,  where  he  would,  in  the 
absence  of  the  condition,  have  been  entitled  to  avoid  it  (d}. 

As  previously  pointed  out  (e),  it  is  provided  by  s.  73  of 
the  L.  P.  Act,  1925,  s.  73,  that  where  an  individual  exe- 
cutes a  deed,  he  must  either  sign  or  place  his  mark  upon 
the  same,  sealing  alone  not  being  sufficient;  but  this  pro- 
vision only  applies  to  deeds  executed  after  the  commence- 

(6)  See  Shepherd  v.  Croft,  1911,  1  Ch.  521;  Lee  v.  Rayson,  1917, 
1  Ch.  613. 

00  Cordingley  \.  Cheeseborough,  (1862)  4  D.  P.  &,  J.  379;  31  L.  J. 
Ch.  617;  Whittemore  v.  W '.,  (1869)  8  Eq.  603,  where  the  action  was 
practically  a  vendor's  suit  for  specific  performance;  Re  Terry  and  White, 
(1886)  32  Ch.  D.  14;  55  L.  J.  Ch.  345;  though  Lopes,  L.  J.,  took  a 
different  view;  and  see  Re  Fawcett  and  Holmes,  (1889)  42  Ch.  D.  150; 
58  L.  J.  Ch.  763. 

(d)  Re  Fawcett  and  Holmes,  (1889)  42  Ch.  D.  pp.  156—157. 

(«)  Sup.  p.  512. 
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ment  of  the  Act.  And  by  s.  74  (1),  in  favour  of  a  Chap.  XII. 
purchaser,  a  deed  is  to  be  deemed  to  have  been  duly  exe- 
cuted by  a  corporation  aggregate  if  its  seal  be  affixed  thereto 
in  the  presence  of  and  attested  by  its  clerk,  secretary,  or 
other  permanent  officer  or  his  deputy,  and  a  member  of  the 
board  of  directors  or  other  governing  body,  and  where  a 
seal  purporting  to  be  the  seal  of  a  corporation  has  been 
affixed  to  a  deed,  attested  by  persons  purporting  to  be 
persons  holding  such  offices  as  aforesaid,  the  deed  is  to  be 
deemed  to  have  been  executed  in  accordance  with  the 
requirements  of  the  section  and  to  have  taken  effect  accord- 
ingly. By  s.  123,  the  donee  of  a  power  of  attorney  ma.y 
execute  any  assurance  in  his  own  name,  and  under  his  own 
seal  (where  sealing  is  required)  by  the  authority  of  the 
donor  of  the  power;  and  every  assurance  so  executed  is  to 
be  as  effectual  in  law  as  if  it  had  been  executed  in  the  name 
and  with  the  seal  of  the  donor  of  the  power.  But  this  pro- 
vision is  without  prejudice  to  any  statutory  direction  that  an 
instrument  is  to  be  executed  in  the  name  of  an  estate  owner. 

By  s.  75  of  the  L.  P.  Act,  1925  (replacing  s.  8  of  the  Execution  of 
Conv.  Act,  1881),  a  purchaser,  as  regards  all  sales  made 
after  1881,  is  not  entitled  to  require  the  conveyance  to  be 
executed  in  his  presence,  but  is  entitled  at  his  own  cost  to 
have  the  execution  of  the  conveyance  attested  by  some 
person  appointed  by  him,  who  may,  if  he  thinks  fit,  be  h;s 
solicitor  (/) . 


(5)  To  whom  and  how  purchase-money  should  be  paid.         Section  6. 
The  old  rule  that  the  purchase-money  must  be  paid  to  the  To  whom  and 

...  i       •  j  ,i  how  porch***- 

vendor  personally  or  upon  his  written  authority  and  that  an  mon^.  ghouid 
indorsed  receipt  was  not  conclusive  evidence  of  payment  (0)  b«  paid, 
was  altered  by  the  Conv.  Act,  1881.    And  now,  by  s.  69  of 
the  L.  P.  Act,  1925  (which  replaces  s.  56  of  the  Conv. 

</)  This  provision  is  applied  to  transfers  on  sale  of  registered  land  by 
s.  38  (1)  of  the  L.  R.  Act,  1925. 

(g)  Re  Fryer,  (1857)  3  K.  &  J.  317;  Tiitey  v.  Chaplin,  (1858)  2 
D.  &  J.  468,  482;  Ex  p.  8mnba»t»,  (1879)  11  Ch.  D.  .V2.->. 
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Chap.  XII.  Act,  1881),  where  a  solicitor  produces  (/&)  a  deed,  having 
*'  5'  in  the  body  thereof,  or  indorsed  thereon,  a  receipt  for  con- 
sideration money  or  other  consideration,  the  deed  being 
executed  or  the  indorsed  receipt  being  signed  by  the  person 
entitled  to  give  a  receipt  for  that  consideration,  the  deed 
shall  be  sufficient  authority  to  the  person  liable  to  pay  or 
give  the  same  for  his  paying  or  giving  the  same  to  the 
solicitor,  without  the  solicitor  producing  any  separate  or 
other  direction  or  authority  in  that  behalf  from  the  person 
who  executed  or  signed  the  deed  or  receipt.  A  solicitor 
within  the  section  appears  to  mean  a  solicitor  acting  for  the 
party  to  whom  the  money  is  expressed  to  be  paid  (i).  The 
vendor's  solicitor  is  usually  named  in  the  conditions  or 
agreement,  but  where  not  so  named,  it  would  seem  that  the 
purchaser  or  person  paying  the  money,  in  the  absence  of 
anything  to  suggest  the  contrary,  is  bound  to  assume  that 
the  solicitor  producing  the  deed  is  acting  as  solicitor  for  the 
person  having  power  to  give  a  discharge  (fc). 

This  enactment  has  been  extended  to  cases  where  money 
is  payable  to  trustees,  it  being  provided  by  s.  23  (3)  (a) 
of  the  T.  Act,  1925  (which  replaces  and  enlarges  s.  17 
of  the  T.  Act,  1893),  that,  without  prejudice  to  the  general 
power  of  appointing  agents  (given  by  sub-ss.  (1)  and  (2)), 
a  trustee  may  appoint  a  solicitor  to  be  his  agent  to  receive 
and  give  a  discharge  for  money  receivable  by  the  trustee 
under  the  trust,  by  permitting  the  solicitor  to  produce  a  deed 
having  in  the  body  thereof  or  endorsed  thereon  a  receipt 
for  such  money,  the  deed  being  executed,  or  the  endorsed 
receipt  being  signed,  by  the  person  entitled  to  give  a  receipt. 

Liability  of          Where,  on  a  sale  by  two  trustees,  a  cheque  for  the  pro- 
\nter  te.  ceeds  was  handed  by  one  to  the  other,  who  misapplied  it, 

(A)  See  Day  v.  Woolwich,  §c.  Soe.,  (1888)  40  Ch.  D.  491;  58  L.  J. 
Ch.  280;  Be  Helling  and  Merlon's  Contract,  1893,  3  Ch.  269;  King  v. 
Smith,  1900,  2  Ch.  p.  432. 

(<)  Day  v.  Woolwich,  $c.  800.,  sup.;  Be  Hetling  and  Merton,  1893, 
3  Ch.  260;  62  L.  J.  Ch.  783;  and  see  King  v.  Smith,  1900,  2  Ch.  425; 
69  L.  J.  Ch.  598. 

(*)  See  King  v.  Smith,  sup. 
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both  were  held  liable  (1);  but  where  a  trustee  obtains  pos-  Ch«p.  Xll. 
session  of  the  money  by  an  act  of  dishonesty,  and  without 
the  knowledge  of  his  co-trustee,  the  latter  is  not  liable  for 
its  misapplication  (m).  A  receipt  signed  by  one  trustee  on 
behalf  of  himself  and  his  co-trustee,  is  not  a  sufficient  dis- 
charge to  the  purchaser  (w).  Where  trustees  for  sale  employ 
one  of  their  own  number  as  their  solicitor  in  the  trans- 
action, payment  of  the  purchase-money  to  him  will  be 
considered  as  made  in  his  capacity  of  trustee,  and  not  as 
solicitor  (o) . 

When  an  agent  is  empowered  to  receive  the  money,  there  Payment  to 
must  be  a  payment  in  good  faith;  for  instance,  it  cannot  a 
be  set  off  against  a  private  debt  due  from  him  to  the  pur- 
chaser (p),  unless  the  vendor,  being  indebted  to  the  agent, 
has  authorised  him  not  merely  to  receive,  but  to  pay  himself 
out  of  it  (q) :  and  where  the  same  solicitors  acted  for  both 
parties,  being  authorised  by  the    vendors    to    receive    the 
purchase-money,  and  by  the  purchaser  to  apply  for  that 
purpose  money  of  his  which  they  had  in  their  possession, 

(Z)  Trutch  v.  Lamprell,  (1855)  20  Beav.  116;  and  see  Griffith*  v. 
Porter,  (1858)  25  Beav.  236;  Rodbard  v.  Cooke,  (1877)  25  W.  R.  555; 
Robinson  v.  Harkin,  1896,  2  Ch.  415;  65  L.  J.  Ch.  773. 

(ni)  Barnard  v.  Bagshaw,  (1862)  3  D.  J.  &  S.  355.  See  as  to  trustee 
being  responsible  for  failure  of  the  bank  in  which  the  purchase-money 
is  temporarUy  invested,  Wilks  v.  Groom,  (1856)  3  Dr.  584;  Cann  v.  C., 
(1884)  33  W.  R.  40.  See,  however,  now  the  T.  Act,  1925,  B.  11  (1); 
2  Wolst.  &  Cherry,  llth  ed.  p.  361. 

(»)  Sail  v.  Franck,  (1849)  11  Beav.  519;  18  L.  J.  Ch.  362;  and  see 
Heath  v.  Crealock,  (1873)  18  Eq.  215;  10  Ch.  22;  44  L.  J.  Ch.  157. 

(o)  Re  Fryer,  (1857)  3  K.  &  J.  317;  26  L.  J.  Ch.  398;  and  «ee 
2  Wolst.  &  Cherry,  llth  ed.  p.  380. 

(p)  Young  v.  White,  (1844)  7  Beav.  506;  13  L.  J.  Ch.  419. 

(?)  Barker  v.  Greenwood,  (1837)  2  Y.  &  C.  414;  6  L.  J.  N.  S.  Ex. 
Eq.  54;  Hanley  v.  Cassan,  (1847)  11  Jur.  1088.  As  to  how  the  loss  of 
money  by  the  fraud  of  a  person  acting  as  agent  for  both  parties  is  to  be 
borne,  see  Vandaleur  v.  Blagrave,  (1843)  6  Beav.  565;  on  app.  (1847) 
11  Jur.  935;  Young  v.  Guy,  (1844)  8  Beav.  147;  Hiorns  v.  Iloltom. 
(1852)  16  Beav.  259;  West  v.  Jones,  (1851)  1  Si.  N.  S.  205;  20  L.  J. 
Oh.  362;  Griffin  v.  Clowes,  (1855)  20  Beav.  61;  London  Freehold,  fc. 
Co.  v.  Baron  Suffield,  1897,  2  Ch.  608;  66  L.  J.  Ch.  790.  As  to  the 
purchaser's  liability  for  a  fraudulent  application  of  the  purchase-money, 
to  which  his  solicitor,  acting  also  for  the  vendor,  was  privy,  see  L 
Martin,  (1790)  4  T.  R.  39,  66;  see  also  Hicks  v.  Morant,  (1829)  3 
Y.  &  J.  286;  Bowles  v.  Stewart,  (1803)  1  Sch.  4  L.  at  p.  222. 
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Chap.  XII.  and  the  agents  in  their  accounts  with  their  respective  clienta 
credited  the  vendors  and  debited  the  purchaser  with  the 
amount,  the  latter,  on  the  bankruptcy  of  the  solicitors,  was 
still  held  liable  to  pay  the  purchase-money,  the  vendors 
not  having  sanctioned  that  particular  mode  of  payment  (r). 
So,  if  an  agent  is  authorised  to  receive  the  money  according 
to  the  contract,  and  it  is  paid  to  him  in  anticipation  of  the 
time  therein  named,  the  purchaser  is  liable  for  its  due 
application  (s).  In  short,  an  agent  has  primd  facie  authority 
to  receive  payment  only  in  money;  and  it  is  not  sufficient 
to  write  off  the  money  against  other  money  due  from  the 
agent,  or  otherwise  set  off  in  account  merely  (£).  The  agent 
is  not  entitled,  as  a  rule,  to  accept  a  cheque  in  payment  on 
behalf  of  his  principal  (w). 


Payment  of 
purchaee- 
money  by 

cheque. 


K  a  cheque  is  given  for.  the  purchase-money,  and,  by  reason 
of  an  unintentional  non-compliance  with  the  Stamp  Act,  is 
so  drawn  that  no  action  could  be  maintained  upon  it,  and 
the  bankers  upon  whom  it  is  drawn  fail  before  payment,  or 
if  (supposing  it  to  be  valid  and  to  be  presented  within  a 
reasonable  time)  the  bankers,  upon  receiving  it  with  instruc- 
tions to  transmit  the  amount  to  London,  on  the  same  day, 
and  before  the  usual  hour  for  closing  business,  stop  payment, 
the  loss  falls  on  the  purchaser  (z).  So,  if  presentation  of  the 
cheque  be  delayed  at  his  request,  and  the  bank  fail  in  the 


(r)  Wrout  v.  Dawes,  (1858)  25  Beav.  369;  Coupe  v.  Collyer,  (1890) 
62  L.  T.  927;  and  see  London  Freehold,  $c.  Co.  v.  Baron  Sufjteld,  sup. 

(«)  Parnther  v.  Gaitskell,  (1811)  13  Ea.  432;  Cotman  v.  Orton,  (1841) 
5  Jar.  142;  Hughes  v.  Morris,  (1852)  9  Ha.  646;  2  D.  M.  &  G.  349; 
21  Li.  J.  Ch.  761 .  See  as  to  the  power  of  trustees  or  of  a  personal  repre- 
sentative to  accept  money  before  it  is  payable,  s.  15  (a)  of  the  T.  Act, 
1925. 

(t)  Sweeting  v.  Pearce,  (1859)  7  C.  B.  N.  S.  449,  485;  (1861)  9  \b. 
534;  Pearson  v.  Scott,  (1878)  9  Ch.  D.  198;  47  L.  J.  Ch.  705;  Coupe  \. 
Collyer,  sup. 

(«)  Pape  v.  Westacott,  1894,  1  Q.  B.  272;  Blumberg  v.  Life  Interests, 
«fc.  Corp.,  1897,  1  Ch.  171;  1898,  1  Ch.  27;  Johnston  v.  Boyes,  1899, 
2  Ch.  73.  Cf.  Bridges  v.  Garrett,  (1870)  L.  R.  5  C.  P.  451. 

(*)  Bond  v.  Warden,  (1845)  1  Ooll.  583;  14  L.  J.  Ch.  155;  Lord 
Ward  v.  Oxford,  fc.  S.  Co.,  (1852)  2  D.  M.  &  G.  750;  22  L.  J.  Ch. 
905;  the  Court  will  not  compel  the  delivery  up  of  a  void  cheque, 
Carrington  v.  Pell,  (1849)  3  De  G.  &  S.  512. 
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interval  (*/).  The  vendor  may,  of  course,  decline  to  take  Cb«P.  III. 
u  cheque  (2).  A  mutual  agent,  upon  whom  a  bill  of  exchange 
is,  according  to  the  contract,  drawn  by  the  purchaser  in 
favour  of  the  vendor,  cannot,  without  the  consent  of  the 
latter,  enter  the  same  to  his  credit  before  it  arrives  at 
maturity;  so  that  if  the  agent  fail  in  the  interval,  the  loss 
falls  on  the  purchaser,  though  the  bill  has  been  so  entered, 
and  might  have  been  drawn  against  by  the  vendor  (a). 

The  rule  in  Equity  is  that  one  of  several  joint  vendors  Joint  T«odot». 
cannot  give  a  discharge  for  the  purchase-money.  Thus, 
where  an  equitable  charge  was  vested  in  two  persons  as  joint 
tenants,  and  one  only  without  the  express  authority  of  the 
other  signed  a  receipt  for  the  whole  mortgage  debt,  the  land 
was  not  effectually  discharged,  and  the  title  could  not  be 
forced  on  an  unwilling  purchaser  (&),  even  though  the  party 
giving  the  receipt  ultimately  became  the  survivor  in  'the 
joint  account  (c).  Now  by  s.  36  (1)  of  the  L.  P.  Act,  1925, 
where  a  legal  estate  (not  being  settled  land)  is  beneficially 
limited  to  or  held  in  trust  for  any  persons  as  joint  tenants, 
the  same  is  to  be  held  on  trust  for  sale,  in  like  manner  as  if 
the  persons  beneficially  entitled  were  tenants  in  common  (d), 
but  not  so  as  to  sever  their  joint  tenancy  in  Equity.  And 
since  the  1st  January,  1926,  a  sole  trustee  is  unable  (except 
in  the  case  of  a  trust  corporation)  to  give  a  valid  receipt 
for  the  proceeds  of  sale  arising  under  a  trust  for  sale  of 
land  (dd) . 

Where    the    conveyance    is    executed  under  a  power  of  Sale  under 
attorney,  unless  declared  to  be  irrevocable  under  the  L.  P.  attorney. 
Act,  1925  (e),  the  proper  course  seems  to  be    to   let   the 
purchase-money  be  invested  in  the  names  of  trustees,  at  the 
expense  and  risk  of  the  vendor,  unless  and  until  satisfactory 

(y)  Lord  Ward  v.  Oxford,  $c.  B.  Co.,  sup. 
&  Clarke  v.  King,  (1826)  2  C.  &  P.  286. 
(a)  Maxwell  v.  Deare,  (1853)  1  C.  L.  R.  776. 

(&)  Matson  v.  Dennis,  (1864)  4  D.  J.  &  S.  345;  Powell  v.  Brodhunt, 
1901,  2  Ch.  160;  70  L.  J.  Ch.  587. 

(c)  Powell  v.  Brodhurst,  sup. 

(d)  See  s.  34,  and  1st  Sch.  Part  IV. 

(dd)  L.  P.  Act,  1925,  s.  27  (2),  as  amended  by  the  Act  of  1926 ;  and 
see  S.  L.  Act,  1925,  s.  94  (1);  T.  Act,  1925,  a.  14  (2). 

(e)  Ss.  126  and  127,  taking  the  place  of  sa.  8  and  9  of  the  Conv.  Act, 
1881. 
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Chap.  XII. 
Sect.  5. 


On  sale  in 
bankruptcy. 


Lien  of  third 
party  advanc- 
ing part  of 
the  purchase- 
money,  as 
against 
purchaser's 
assignees  in 
bankruptcy. 


evidence  (e.g.,  a  statutory  declaration  under  the  L.  P.  Act, 
1925,  e.  124)  ifl  adduced  of  the  validity  of  the  power  at  the 
date  of  the  execution  of  the  conveyance. 

Under  the  Bkcy.  Act,  1914,  s.  55,  it  is  the  duty  of  the 
trustee  to  sell  the  bankrupt's  property,  and  he  is  competent 
to  give  receipts  for  the  purohase-money. 

When  A.,  in  ignorance  of  the  purchaser  being  an  uncertifi- 
cated  bankrupt,  advanced  part  of  the  purchase-money,  and 
paid  it  direct  to  the  vendor,  and  the  conveyance  was  handed 
over  to  him  immediately  after  its  execution,  he  was  held  to 
have  a  valid  lien  upon  the  property;  though  the  purchaser 
at  the  same  time  signed  a  memorandum  stating  that  he  had 
deposited  the  deed  with  A.  as  a  security  for  the  advance  (/). 
But  a  purchaser,  who  has  contracted  with  a  person  who 
before  conveyance  becomes  bankrupt,  to  buy  property,  and 
after  the  date  of  the  bankruptcy  in  good  faith  pays  him  the 
purchase-money,  is  not  protected,  and  will  have  to  pay  the 
purchase-money  over  again  to  the  trustee,  though  he  had 
no  notice  of  the  adjudication  when  he  paid  his  money  to  the 
bankrupt  vendor  (<jr). 

Discharge  of        Under  8.  63  of  the  T.    Act,    1925  (A),    trustees,    or   a 

incumbrances  ..          ,,  .,  ...       .    ,      ,,       -,-,..    i 

under  Trustee  majority  of  them,  can  pay  money  or  securities  into  the  High 
Act-  1925'  Court  (i)  to  be  dealt  with,  subject  to  rules  of  Court,  according 
to  the  orders  of  the  Court,  and  the  receipt  or  certificate  of  the 
proper  officer  will  be  a  sufficient  discharge  to  them.,  So, 
where  there  are  conflicting  claims  to  the  proceeds  of  sale, 
the  amount  can,  by  arrangement,  be  paid  to  trustees,  in  trust 
for  the  rightful  owners:  the  right  to  be  ascertained,  if  neces- 
sary, by  means  of  a  payment  into  Court,  and  a  summons  or 
petition  for  payment  out.  An  incumbrance  may  be  dis- 
posed of  on  a  sale  by  paying  into  Court  the  amount  of  the 

(/)  Meux  v.  Smith,  (1840)  11  Si.  410;  12  L.  J.  N.  S.  Ch.  209;  Bird 
v.  Philpott,  1900,  1  Ch.  822;  69  L.  J.  Ch.  487;  and  see  Re  Connolly 
Bros.,  Ltd.,  1912,  2  Ch.  25,  28. 

(^)  Ex  p.  Rabbidge,  (1878.)  8  Ch.  D.  367;  and  see  Powell  v.  Marshall. 
Parket  $  Co.,  1899,  1  Q.  B.  710;  68  L.  J.  Q.  B.  477;  Re  Wigzell,  1921, 
2  K.  B.  835;  bat  see  inf.  pp.  1020,  1023  et  seq. 

(A)  And  see  s.  203  of  L.  P.  Act,  1925. 

(«)  Under  the  County  Courts  Act,  1888,  8.  70,  sums  not  exceeding  500/. 
can  be  paid  into  the  Post  Office  Savings  Bank. 
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incumbrance  together  with,  a  margin  of  10  per  cent,  under    Cb»p.  Ill 
s.  50  of  the  L.  P.  Act,  1925  (fc). 

Upon  a  sale  by  an  owner,  under  the  L.  C.  C.  Act,  1845  (J),  Payment  of 
the  entire  purchase  and  compensation  moneys,  if  amounting 
to  200L,  must  be  paid  into  the  bank,  or  (if  under  200Z.  but  »»le 
exceeding  20L),  into  the  bank,  or  to  trustees,  and  be  applied 
in  manner  directed  by  the  69th  and  following  sections  of  the 
Act:  and  no  part  thereof  can  be  safely  paid  to  such  owner. 
The  above  provisions  extend  to  money  agreed  to  be  paid 
to  him  for  assenting  to,  or  not  opposing,  the  passing  of  the 
bill  authorising  the  taking  of  the  lands;  but  the  Court  or  the 
trustees,  as  the  case  may  be,  may  allot  to  him'  a  portion  of 
the  sum  so  paid,  as  a  compensation  for  personal  injury, 
inconvenience  or  annoyance  (in).  Statutory  vendors,  having 
pressed  for  and  received  the  purchase-money,  have  been  com- 
pelled, on  the  application  of  the  purchasers  (who  had  taken 
possession  but  had  not  obtained  conveyance),  to  bring  the 
money  into  Court  (ri).  Where,  after  the  amount  of  the 
purchase-money  has  been  ascertained  or  agreed  upon,  the 
owner  (o)  refuses  to  convey,  or  cannot  be  found,  or  does  not 
make  a  satisfactory  title  (p),  the  purchase-money  may  be  paid 
into  Court  (g),  and  upon  the  execution  of  a  deed  poll  by  the 
company,  the  lands  purchased  vest  in  the  company  (r). 

Where  under  ss.  99—107  of  the  L.  C.  C.  Act,  1845,  com-  Court  has  no 
pensation  for  the  extinction  of  commonable  rights  has  been 


commoners. 


paid  to  a  de  jaCto  Committee  of  Commoners,  the  only  tribunal  J^;0'  Aot' 
having  jurisdiction  is  the  Ministry  of  Agriculture,  and  the  committee  of 

(&)  This  provision  takes  the  place  of  s.  5  (1)  of  the  Conv.  Act,  1881. 
See  Wolst.  &  Cherry,  llth  ed.  vol.  i.  p.  219;  and  inf.  p.  972. 

(Z)  See  now,  however,  the  L.  P.  Act,  1925,  s.  42  (7),  sup.  p.  463. 

(m)  S.  73;  see  Re  Duke  of  Marlborough's  Estates,  (1849)  13  Jur. 
738;  Ex  p.  Rector  of  Little  Steeping,  (1848)  5  R.  C.  207. 

(»)  L    $  N.  W.  R.  Co.  v.  Corp.  of  Lancaster,  (1851)  15  Beav.  22. 

(o)  Douglass  v.  L.  $  N.  W.  R.  Co.,  (1857)  3  K.  &  J.  173;  Well,  v. 
Chelmsford  Loc.  Sd.,  (1880)  15  Ch.  D.  108;  49  L.  J.  Ch.  827. 

(p)  Re  Manor  of  Lowestoft,  (1883)  24  Ch.  D.  253;  52  L.  J.  Ch.  912. 

(?)  S.  76. 

(r)  S.  77.  See  Ex  p.  Winder,  (1877)  6  Ch.  D.  696;  46  L.  J.  Ch. 
572;  Ex  p.  Burdett  Coutts,  1927,  2  Ch.  98. 

D. — VOL.   I.  37 


578 


MATTERS  RELATING  TO  COMPLETION  OF  PURCHASE. 


Chap.  XII. 
Sect-  5- 


How  moneys 
deposited  are 
to  be  applied 
under  the 
69th  section. 

Money  in 
Court  may  be 
dealt  with 
under  S.  L. 
Act. 


Where 
balance  in 
Court  is  less 
than  20J. 


Apportion- 


as  between 
tenant  for  life 
and  remain- 
derman. 


Court  has  no  power  to  order  the  money  to  be  paid  into 
Court  (s). 

By  s.  69,  money  so  paid  into  Court  is  to  remain  deposited 
until  applied  for  some  one  or  more  of  the  purposes  therein 
mentioned.  The  section  has  been  liberally  construed  (£), 
and  its  scope  largely  extended  by  s.  76  of  the  S.  L.  Act, 
1925,  which  provides  that  money  paid  into  Court  under  any 
Act  incorporating  wholly  or  in  part  thelj.  C.  C.  Acts,  and 
liable  to  be  laid  out  in  the  purchase  of  land,  to  be  made 
subject  to  a  settlement,  may  be  invested  or  applied  as  capital 
money  arising  under  the  S.  L.  Act  (w). 

An  order  for  the  reinvestment  of  part  of  the  money  in 
land  may  also  direct  that  the  balance,  if  less  than  20?.,  be 
paid  to  the  tenant  for  life  (#):  and  a  balance  of  30?.,  remain- 
ing after  the  purchase  of  an  estate,  was  ordered  to  be  paid  to 
the  tenant  for  life,  on  his  undertaking  to  apply  it  in  perma- 
nent improvements  (?/);  but  where  the  balance  was  20?.  10s., 
the  Court  refused  to  order  payment  to  the  tenant  for  life 
in  liquidation  of  extra  costs  beyond  those  allowed  by  the 
Act  (z). 

Questions  arising  between  tenant  for  life  and  remainder- 
man as  to  the  disposition  and  application  of  purchase-moneys 
in  which  both  are  interested,  are  dealt  with  by  s.  74  (a)  of 
L.  C.  C.  Act,  provisions  analogous  to  which  are  contained  in 
s.  79  of  the  S.  L.  Act,  1925  (fc). 


On  sale  under      Sect.  79  of  the  L.  C.  C.  Act,  1845,  provides    that   as 
person  in  Ct'    regards  title  to  lands  in  respect  of  which  money  has  been 


(«)  Richards  v.  De  Winton,  1901,  2  Ch.  566;  Salmon  v.  Edwards, 
1910,  1  Ch.  552. 

(<)  For  cases  on  s.  6-9,  see  notes  to  this  section  in  Browne  &  Theob. 
4th  ed.  p.  178  et  seq. 

(«)  See  notes  to  s.  76  in  Wolst.  &  Cherry,  llth  ed.  vol.  ii.  p.  204. 

(x)  See  s.  72.  Re  Lord  Egremont,  (1848)  12  Jur.  618  j  Ex  p.  Rector 
of  Little  Sleeping,  (1&48)  5  R.  O.  207. 

(y)  Ex  p.  Barrett,  (1850)  19  L.  J.  Ch.  415;  but  see  Re  Bateman't 
Estate,  (1852)  21  L.  J.  Oh.  691. 

(z)  Ex  p.  Vicar  of  Bredicot,  (1848)  5  R.  C.  209;  17  L.  J.  Ch.  414. 

(a)  See  Browne  &  Theob.  4th  ed.  p.  197. 

(6)  See  notes  to  this  section  in  Wolst.  &  Cherry,  llth  ed.  vol.  ii.  p.  209. 
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^deposited,  the  persons  in  possession  as  owners  are   to    be    Chap.  XII. 
deemed  entitled  until  the  contrary  is  shown,  and    money 
deposited  is  to  be  paid  or  applied  accordingly  (c).     But  in  poyenion  u 
all  applications   under   Acts  of   Parliament  directing  the  {TtitiadT.' 
purchase-money  of  property  sold  to  be  paid  into  Court,  the  P0*01***- 
petitioners  claiming  to  be  entitled  to  the  money  so  paid  deposited, 
in,  must  make  an  affidavit  not  only  verifying  their  title,  Affidavit 
but  also  stating  that  they  are  not  aware  of  any  right  in  any  petition  for 
other  person,  or  of  any  claim  made  by  any  other  person,  to 
the  sum  mentioned  in  the  petition,  or  any  part  thereof  (d). 
Where  the  application  is  made  by  a  married  woman,  there 
must  be  an  affidavit  of  no  settlement  (e) ;  but  her  separate 
examination  is  now  in  no  case  necessary  (/).,    Where  a  person 
entitled  to  an  aliquot  share  of  a  sum  of  money  so  brought 
into  Court  petitions  for  payment  of  his  share,  he  need  not 
give  notice  to  the  parties  entitled  to  the  other  shares  (g}. 

Persons  "  becoming  absolutely  entitled  "  within  the  mean-  Who  are 
ing  of  s.  69  of  the  L.  C.  C.  Act,  1845,  eo  as  to  entitle;  them 
to  have  money  in  Court  paid  out  to  them,  include  trustees  entitled. 
for  sale,  charity  trustees,  the  official  trustee  of  charitable 
funds,  and  a  statutory  owner  (h). 

Except  when  the  payment  into  Court  has  been  occasioned 
by  the  wilful  default  of  the  owner,  the  costs  of  dealing 
with  the  money  so  paid  in  (other  than  costs  due  to  litigation 

(c)  See  cases  cited  in  the  notes  to  this  section  in  Browne  &  Theob. 
4th  ed.  p.  202. 

(«Z)  R.  S.  C.  1883,  Ord.  LII.  r.  18;  Se  Ladyman,  (1926)  70  Sol.  Jo. 

485. 

(e)  Supreme  Court  Funds  Rules,  1894,  r.  61. 

(/)  L.  P.  Act,  1925,  s.  167  (2). 

O)  Se  Midland  R.  Co.,  (1847)  11  Jur.  1905. 

(A)  See  notes  to  s.  69  in  Browne  &  Theob.  4th  ed.;  Re  Chelsea  Water- 
works Co.,  (1887)  56  L.  T.  421;  56  L.  J.  Ch.  640;  Re  Morgan,  1900, 
2  Ch.  474;  69  L.  J.  Ch.  735;  Se  Sheffield  Corp.,  1903,  1  Ch.  208;  72 
L.  J.  Ch.  71.  The  rule  that  a  trust  fund  in  Court  will  not  be  ordered 
to  be  paid  out  to  a  sole  trustee  (except  with  consent  of  all  the  beneficiaries) 
has  been  held  not  to  be  inflexible  (Leigh  v.  Pantin,  1914,  2 
but  quaere  whether  this  decision  is  now  law;  see  L.  P.  Act,  1925,  8.  27  (2), 
as  amended  by  the  Act  of  1926. 

37  (2) 
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Chap.  XII.    between  adverse  claimants  (&'))  are  generally  payable  by  the 
'  undertakers  fe. 


An  investment  in  land  of  a  different  tenure  from  that 
which  produced  the  fund  is  generally  improper  (?) :  but  the 
rule  does  not  prevent  the  application  of  money  arising  from 
the  sale  of  freeholds  (in)  in  buying  up  a  beneficial  lease 
which  forms  an  incumbrance  on  other  freeholds  settled  to 
the  same  uses  (») ;  and  where  a  freehold  ohapel  vested  In 
trustees  had  been  taken  under  compulsory  powers,  the  Court 
authorised  an  investment  in  the  purchase  of  a  leasehold 
chapel,  a  suitable  freehold  tenement  not  being  readily  pro- 
Tit1®  curable  (o).  The  Court  will  ordinarily  require  the  title  to 
be  approved  by  the  conveyancing  counsel  of  the  Court;  but 
may  adopt  any  other  mode  of  'satisfying  itself  of  '  the 
sufficiency  of  the  title  (p) ;  and  a  strictly  marketable  title 
will  not  always  be  insisted  on  (q)..  Where  the  fund  has 
arisen  from  land  belonging  to  an  ecclesiastical  corporation 
sole,  the  income  has  been  ordered  to  be  paid  to  the  petitioning 
incumbent,  so  long  as  he  remained  incumbent,  and  afterwards 
to  the  incumbent  for  the  time  being  (r) :  so,  in  the  case  of  a 
charity,  the  order  has  been  for  payment  to  any  two  of  the- 
trustees  for  the  time  being  (s). 

(0  See  Re  Hood  and  West  Ham  Corp.  Act,  1910,  W.  N.  80. 

(k)  L.  O.  C.  Act,  1845,  a.  80;  and  see  the  note  on  that  Act  in  Ann. 
Pr.  under  Ord.  LXV.  r.  1.  See  also  Re  Griggs,  1914,  2  Ch.  547. 

(0  Ex  p.  Macaulay,  (1854)  25  L.  J.  Ch.  815;  Re  Liverpool  Dock  Acts, 
(1851)  1  Si.  N.  S.  202;  and  see  lie  Brasher'*  Trusts,  (1858)  6  W.  R. 
406.  Cf.  S.  L.  Act,  1925,  s.  76;  sup.  p.  578. 

(m)  Re  Cheshunt  College,  (1855)  1  Jur.  N.  S.  995;  Dixon  v.  Jackson, 
(1856)  25  L.  J.  Ch.  588. 

(n)  Re  Manchester  R.  Co.,  (1855)  2  Jur.  N.  S.  31;  and  see  Ex  p. 
Bishop  of  London,  (1860)  2  D.  F.  &  J.  14;  Ex  p.  Corp.  of  Sheffield, 
(1855)  21  Beav.  162;  25  L.  J.  Ch.  587. 

(o)  Re  Rehoboth  Chapel,  (1875)  19  Eq.  180;  44  L.  J.  Ch.  376;  and 
see  Ex  p.  Trin.  Coll.  Cam.,  (1868)  18  L.  T.  849. 

(?)  Re  Jones'  8.  E.,  (1855)  1  Jur.  N.  S.  817;  Ex  p.  Vicar  of  East 
Dereham,  (1852)  21  L.  J.  Ch.  677;  Re  Hichin's  Estate,  (1853)  1  W.  R. 
505.  (?)  Sup.  p.  82. 

(r)  Re  Archbishop  of  Canterbury,  (1848)  2  De  G.  &  S.  365. 

(«)  Re  Collins'  Charity,  (18*1)  20  L.  J.  Ch.  168;  Ex  p.  Shrewsbury 
Hospital,  (1852)  9  Ha.  App.  xlv.;  Re  Lucas'  Charity,  V.-C.  W.,  8th 
March,  1856;  Re  Clinton,  (1860)  8  W.  R.  492.  See  as  to  evidence,  Re- 
Lowndes's  Trusts,  (1851)  20  L.  J.  Ch.  422. 


MATTEES  RELATING  TO  COMPLETION  OF  PURCHASE.         681 

A  conveyance  to  a  charity,  upon  a  re-investment  in  land     Cb»p.  XII. 
of  the  purchase-moneys  of  their  sold  estate,  must  be  recorded  . 
in  the  books  of  the  Charity  Commissioners  (<),  unless  s.  117  ^T5»rftT 
of  the  Education  Act,  1921,  applies.  onre-inTe«t- 

ment  require* 

Where  purchase-money  has  been  paid  into  Court  by  a  ^" 
company,  by  reason  of  the  vendors  failing  to  make  a  title,  ment  of  fund 
and  they  subsequently  make  out  a  title  to  part  only  of  the  titlethowTi  to 
land,  an  order  may  be  made  for  the  apportionment  of  the  P*1*  of  land. 
fund  in  Court,  and  giving  consequent  directions  (M). 

The  Court  has  no  jurisdiction  to  give  to  the  landowner  interest . 
interest  on  the  amount  which  has  been  paid  into  Court  by 
the  company,  as  the  value  of  land  on  the  assessment  of  a 
jury  (a;). 

(6)  Pitrchaser's  right  to  deeds,  attested  copies,  <&c.  Section  6. 

The  purchaser,  upon  completion,  is  entitled  (subject  to  the  Purohaser'i 
exceptions  hereinafter  noticed)  to  all  deeds  and  other  muni-  "tf^de( 
ments  of  title,  however  ancient,  which  are  in  the  possession  copies,  Ac. 
or  power  of  the  vendor  (y} :  and  the  mere  fact  that  in  order 
to  obtain  the  deeds  the  vendor  may  be  caused  trouble  and 
expense  is  no  answer  to  the  purchaser's  demand  that  they 
should  be  handed  over  (0) ;    and  it  is  conceived  that  the  Puroha§er'« 
vendor,  (unless  he  retain  property  held  under  a  common  "J-J^Jrf 
title,)  has  in  general  no  right  to  keep  copies  of  any  docu-  J?™iment8  °* 
ments  other  than  those  which  subject  him  to  some  future 
personal  liability  (o).    Under  s.  205  of  the  L.  P.  Act,  1925, 
"land"  includes  an  easement  in  or  over  land;  and  accord- 
ingly an  instrument  proving  the  extinguishment  of  an  ease- 
ment over  land  not  sold  may  be  retained  with  the  other  title 
deeds  of  the  retained  land  (aa). 

(0  8.  L.  Act,  1925,  ss.  29  (4)  and  119,  and  5th  Sch. 

(u)  Re  Perles,  (1853)  1  Sm.  &  G.  545. 

(3)  Re  Divers,  (1855)  1  Jur.  N.  S.  995. 

(«)  Sug  14th  ed.  433;  1  Jarm.  Conv.  3rd  ed.  63;  Austin  v.  Croomt, 
(1842)  Car.  &  M.  653;  Smith  v.  Chichetter,  (1842)  2  D.  A;  War.  393; 
and  see  inf.  p.  607. 

(z)  Re  Duthy  and  Jesson,  1898,  1  Oh.  419;  67  L.  J.  Ch.  218. 

(a)  See  Re  Wade  and  Thomas,  (1881)  17  Ch.  D.  348,  352. 

(aa)  Sa  Lehmann  and  Walker,  1906,  2  Cb.  640. 
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Chap.  XII. 
Sect.  6. 

Where  he 
purchases 
only  part  of 
the  estate. 


Sale  under  a 
settlement. 


Sale  in  con- 
sideration of 
a  rent- 
charge. 


Where  the 
whole  estate 
is  sold  to 
different 
purchasers. 


Purchaser 
not  entitled 
to  deeds  used 
as  negative 
evidence. 


Under  s.  45  (9)  (a)  of  the  L.  P.  Act,  1925  (taking  the 
place  of  s.  2  (5)  of  the  V.  &  P.  Act,  1874),  where  the  vendor 
retains  any  part  of  the  land  to  which  >any  documents  of 
title  relate,  he  is  entitled  to  retain  such  documents.  This 
enactment  does  not  authorise  a  vendor  of  land  to  retain  a 
mortgage  deed  merely  because  it  also  comprises  policies  of 
assurance  (6) ;  but  in  such  a  case  the  purchaser  must  give 
a  statutory  acknowledgment  to  the  vendor.  By  s.  45  (9)  (b) 
of  the  L.  P.  Act,  1925,  a  vendor  is  entitled  to  retain  a 
document  of  title  consisting  of  an  instrument  creating  a 
trust  which  is  still  subsisting,  or  an  instrument  relating  to 
the  appointment  or  discharge  of  a  trustee  of  a  subsisting 
trust. 

Where  the  consideration  for  the  sale  is  a  rent-charge  issuing 
out  of  the  land  sold,  it  has  been  stated  that  it  is  customary 
for  the  vendor  to  retain  the  title  deeds  of  the  land  on  which 
the  rent  is  charged  (c) ;  but  it  is  submitted  that^such  a  custom 
could  not  be  upheld. 

Where  the  whole  property  is  sold  to  different  purchasers, 
the  practice  (in  the  absence  of  agreement)  is  for  the  pur- 
chaser of  the  portion  of  largest  value  (dl)  to  take  the  deeds 
and  covenant  for  their  production;  where  property  is  put  up 
for  sale  by  auction  and  all  is  not  sold  at  once,  but  is  dis- 
posed of  in  successive  sales,  it  is  a  question  of  fact  whether 
the  sales  constitute  one  sale  or  several;  if  several,  then  the 
purchaser  of  the  last  lot  is  entitled,  in  the  absence  of  stipula- 
tion, to  the  title  deeds  (e). 

A  mortgagee  on  being  paid  off  is  not  entitled  to  keep 
a  copy  of  the  mortgage  deed,  even,  it  seems,  though  made 
at  his  own  expense  (/).  And  a  purchaser,  it  appears,  has 
no  right  either  to  the  custody,  or  to  a  copy,  of  instruments 
produced  merely  as  negative  evidence  to  satisfy  him  that 
they  contain  nothing  affecting  the  title  (g) ;  nor  can  he 

(6)  Re  Williams  and  Duchess  of  Newcastle.  1887,  2  Ch.  144;  66  L.  J. 
Oh.  543. 

(e)  Copinger  on  Rents,  74. 

(d)  Griffiths  v.  Hatchard,  (1855)  1  K.  &  J.  17;  23  L.  J.  Ch.  957; 
Cwnnyngham  v.  Hume,  (1839)  1  Ir.  Eq.  R.  150;  and  see  sup.  p.  144. 

(*)  Re  Lowe,  L.  J.  Newspaper,  Feb.  9th,  1901. 

(/)  Re  Wade  and  Thomas,  (1881)  17  Ch.  D.  348;  50  L.  J.  Ch.  60K 

(?)  Sug.  14th  ed.  436. 
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require  an  acknowledgment  of  his  right  to  their  production,    Ch.P.  III. 
unless  they  are  in  the  custody  or  power  of  the  vendor. 

If  the  deeds  themselves  are  not  delivered,  the  purchaser  PurohM«»» 
(in  the  absence  of  stipulation  (ft))  may  require  attested  copies.  jJtJjJd 
But  the  expense  of  making  any  copy,  attested  or  unattested,  «     •  of 
of  any  document  retained  by  the  vendor  is,  by  s.  45  (4)  of  the 
L.  P.  Act,  1925  (which  takes  the  place  of  s.  '3  (6)  of  the 
Conv.  Act,  1881),  thrown  on    the    purchaser  (i)  .     It  was 
observed  by  Lord  Eldon,  that  purchasers  set  an  undue  value 
upon  these  copies;  that,  except  as  between  the  parties  them- 
selves, they  are  waste  paper  upon  an  ejectment  (fc).    Never- 
theless they  are  of  considerable  practical  importance,  if  the 
property  is  likely  to  be  re-sold:  for  to  insert  a  condition 
making  them  evidence  without  production  of  the  originals. 
seldom  prejudices  a  sale;    whereas    the    absence    both    of 
originals  and  attested  copies  —  supposing  the  former  to  have 
been  subsequently  lost  or  destroyed  —  might  seriously  do  so. 


In  like  manner,  subject  to  any  stipulation  to  the  contrary, 

,  ,  ,    ,  J  i-i  also  entitled 

such  acknowledgments  01  the  right  to  production,  or  to  covenant 
covenants  for  production,  and  such  undertakings  or  covenants 
for  safe  custody  of  documents  as  the  purchaser  can  and  does 
require  are  to  be  furnished  at  his  expense,  and  the  vendor  is 
only  to  bear  the  cost  of  perusal  and!  execution  on  behalf  of  and 
by  himself  and  necessary  parties  other  than  the  purchaser  (I). 


A  mortgagee  concurring  in  the  sale,  and  retaining  the 
deeds  in  respect  of  property  of  'large  value  held  by  him  as  deeds  an 
owner  under  the  same  title,  would  primd  facie  be  bound  to 

(A)  As  to  such  a  stipulation,  see  Cotton  v.  Scudamore,  (1S55)  1  K.  &  J. 
321;  Boughton  v.  Jewell,  (1808)  15  Ves.  176;  Griffiths  v.  Hatchard, 
(1854)  1  K.  &  J.  17;  23  L.  J.  Ch.  957. 

(»)  Formerly,  these  expenses,  in  the  absence  of  a  contrary  agreement, 
were  thrown  on  the  vendor.  See  Dare  v.  Tucker,  (1801)  6  Ves.  460; 
Boughton  v.  Jewell,  (1808)  15  Ves.  176;  Berry  v.  Young,  (1788)  2  Esp. 
640,  n. 

(A)  Dare  v.  Tucker,  (1801)  6  Ves.  460;  see  Doe  v.  Brydget,  (1843) 
7  Sc.  N.  R.  333.  339. 

(Z)  L.  P.  Act,  1925,  s.  45  (8),  taking  the  place  of  the  V.  &  P.  Act. 
1874,  s.  2  (4),  as  modified  by  the  Conv.  Act,  1881,  s.  9  (8).  As  to  the 
effect  of  acknowledgments  for  production  and  undertakings  for  Baft- 
custody,  see  s.  64  of  L.  P.  Act,  1925;  sup.  pp.  499,  500. 
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Chap.  XII. 
Sect.  6. 


Section  7. 


Conveyance 
under  power 
of  attorney  — 
registration 
of  instrument 
creating 
power. 


Conveyance 
should  be 
entered  in 
local  register 
(if  any). 


covenant  for  their  production  (w),  or  give  a  statutory  acknow- 
ledgment. 

(7)  Matters  necessary  to  insure  the  full  effect  of.  the  executed 
Conveyance: — Registration,  enrolment,  <&c. 

The  subject  of  searches  is  dealt  with  below  in  Ch.  XIX. 
s.  2. 

Where  a  conveyance  is  executed  under  power  of  attorney, 
then  (unless  the  instrument  creating  the  power  relates  only 
to  one  transaction  and  is  to  vbe  handed  over  on  completion) 
the  purchaser  should  see  that  the  instrument  or  a  certified 
copy  thereof  has  been  filed  at 'the  Central  Office,  as  required 
by  e.  125  (1)  of  the  L.  P.  Act,  1925.  But  if  the  [power 
relates  to  land  registered  under  the  L.  R.  Act,  1925,  the 
registration  of  the  instrument,  or  of  a  certified  copy,  (is 
required  to  be  made  at  the  Land  Registry,  and  if  the  power 
relates  both  to  land  registered  and  to  land  not  registered, 
the  original  or  a  certified  copy  has  to  be  filed  at  the  Central 
Office  and  an  office  copy  at  the  Land  Registry.  Notwith- 
standing any  stipulation  to  the  contrary,  a  purchaser  of  land 
(other  than  registered  land)  is  entitled  to  have  any  instru- 
ment creating  a  power  of  attorney  which  affects  his  title,  or 
a  copy  thereof,  delivered  to  him  free  of  expense  (n). 

If  the  property  is  subject  to  the  operation  of  any  of  the 
local  ^Registration  Acts,  a  memorial  of  1:he  conveyance  should 
be  registered  as  soon  as  practicable  after  execution  (o). 

By  s.  10  (6)  of  the  L.  C.  Act,  1925,  as  amended  by  the 
L.  P.  (Amend.)  Act,  1926,  it  is  provided  that  in  the  case 
of  a  general  equitable  charge  (p),  restrictive  covenant,  equit- 
able easement  or  estate  contract  affecting 'land  within  any  of 
the  three  ridings,  and  in  the  case  of  any  other  land  charge 
(not  being  a  local  land  charge)  created  by  a  document  which 

(»n)  See  fates  v.  Plumbe,  (1854)  2  Sm.  &  G.  174. 

(n)  S.  125  (2)  of  the  L.  P.  Act,  1925,  as  amended  by  the  Act  of  1926. 
See  also  s.  219  of  Jud.  Act,  1925. 

(o)  See  the  Land  Registry  (Middlesex  Deeds)  Rules,  1926,  Wolat.  & 
Cherry,  vol.  ii.  pp.  898 — 902.  Rules  for  the  Yorkshire  ridings  remain 
to  be  made. 

(p)  See  a.  10  (1),  Class  C.  (iii),  of  the  L.  C.  Act,  1925;  inf. 
pp.  1031—2. 
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shows  on  the  face  of  it  that  the  charge  affects  land  within    Ch»p.  XII. 
any  of  the  three  ridings,  registration  is  to  be  effected  in  the       **' '  " 
prescribed  manner  in  the  appropriate  local  deeds  registry 
in  place  of  the  registry. 

By  the  L.  P.  Act,  1925,  s.  11,  it  is  provided  that  it  is  not 
necessary  to  register  a  memorial  of  any  instrument  made 
after  the  commencement  of  the  Act  in  any  local  deeds 
registry  unless  the  instrument  operates  to  transfer  or  create 
a  legal  estate,  or  to  create  a  charge  by  way  of  legal  mortgage; 
nor  will  the  registration  of  any  instrument  not  required  to  be 
registered  affect  any  priority.  By  sub-s.  (2)  probates  and 
letters  of  administration  are  to  be  treated  as  instruments 
capable  of  transferring  a  legal  estate  to  personal  representa- 
tives; and  by  sub-s.  (3)  memorials  of  all  instruments  capable 
of  transferring  or  creating  a  legal  estate  or  charge  by  way  of 
legal  mortgage,  may  when  so  operating  be  registered.  By 
s.  197,  the  registration  in  a  local  deeds  registry  of  a  memorial 
of  any  instrument  transferring  or  creating  a  legal  estate  or 
charge  by  way  of  legal  mortgage  is  to  be  deemed  to  constitute 
actual  notice  of  the  transfer  or  creation  of  the  legal  estate 
or  charge  by  way  of  legal  mortgage,  to  all  persons,  so  long 
as  the  registration  continues  in  force.  By  sub-s.  f(2)  the 
registration  of  a  memorial  of  an  instrument  not  required 
to  be  registered  does  not  operate  to  give  notice  of  such  instru- 
ment. By  s.  198  (1)  the  registration  under  the  L.  C.  Act, 
1925,  or  any  enactment  which  it  replaces  in  any  register 
kept  at  the  land  registry  or  elsewhere,  is  to  be  deemed  to 
constitute  actual  notice  to  all  persons  and  for  all  purposes 
connected  with  the  land  affected,  so  long  as  the  registration 
continues  in  force.  But  (by  sub-s.  (2))  the  section  operates 
without  prejudice  to  the  provisions  of  the  Act  respecting 
the  making  of  further  advances  by  a  mortgagee  (g),  'and 
applies  only  to  instruments  required  or  authorised  to  be 
registered  under  the  L.  C.  Act,  1925. 

Sect.  94  (2)  of  the  L.  P.  Act,  1925  (as  amended  by  the 
Act  of  1926),  provides  that  in  making  further  advances 
after  the  commencement  of  the  Act,  a  mortgagee  is  not 

(?)  See  s.  94  of  the  L.  P.  Act,  1925. 
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Chap.  XII.  to  be  deemed  to  have  notice  of  a  mortgage  merely  because  it 
___  '_L  ___  was  registered  as  a  land  charge  or  in  a  local  deeds  registry, 
if  it  was  not  so  registered  at  the  time  when  the  original 
mortgage  was  executed,  or  when  the  last  search  on  behalf  of 
the  mortgagee  was  made,  whichever  last  happened.  But 
this  sub-section  only  applies  where  the  prior  mortgage  was 
made  expressly  for  securing  a  current  account  or  other  further 
advances. 

As  to  priority      Where  two  deeds  are  registered  on  the  same  day,  and  at 
registered  at     t^ie  same  hour,  the  memorial  which  is  denoted  by  the  earlier 
the  same  time,  number  will,  in  the  absence  of  direct  evidence  to  the  contrary, 
be  presumed  to  have  been  first  registered  (r). 


What  in- 
terests are 
excepted  from 
Registration 
Acts. 

Tn»onn  at 
rack-rent, 
to  what  the 
exception  of, 
extends. 


Whether  to 
building  or 
repairing 
leases. 


Leases  for 
twenty-one 
yean,  or 
under. 


London  not 
affected  by 
Registration 
Act. 


The  exceptions  to  the  instruments  which  require  registra- 
tion in  Middlesex  are  of  copyhold  estates,  leases  at  a  rack-rent, 
and  leases  not  exceeding  twenty-one  years  where  the  actual 
possession  and  occupation  go  along  with  the  lease  (s).  Lord 
St.  Leonards  considered  it  to  be  the  better  opinion  that  the 
assignment  of  a  lease,  held  at  what  was  originally  a  rack- 
rent,  need  not  be  registered  in  respect  of  its  having  become 
a  valuable  property:  a  doctrine  which  should  be  cautiously 
received  in  practice.  A  lease  which  contains  any  engagement 
on  the  part  of  the  lessee  to  build  upon,  or  otherwise  improve, 
the  property,  cannot,  it  is  conceived,  be  considered  as  a 
lease  at  a  rack-rent  within  the  meaning  of  the  exception; 
though  the  rent  may  be  reserved  from  the  date  of  the  lease, 
and  may  exceed  what  would  be  the  annual  value  of  the 
property  if  let  for  any  other  purpose. 

Of  the  third  exception  it  need  only  be  observed,  that  the 
words  "possession  and  occupation"  are  in  the  conjunc- 
tive (£):  so  that,  in  order  to  avoid  registration  the  purchaser 
must  not  only  buy  the  present  interest  in  the  lease,  but 
must  actually  become  the  occupier  of  the  premises. 

The  Middlesex  Registry  Act,  1708,  has  no  operation 
within  the  City  of  London  (tt). 

(r)  Neve  v.  Pennett,  (1863)  2  H.  &  M.  170. 

(«)  8.  17  of  the  Act  of  1708.  As  to  copyholds,  see  Sug.  14th  ed.  732  : 
2?.  v.  Middlesex  Regr.,  (1888)  21  Q.  B.  D.  555. 

(0  Rigge  on  Registration,  (1798)  88,  n.;  see  Fury  v.  Smith,  (1822) 
1  Hud.  &  B.  735.  751.  («)  Sug.  14th  ed.  732. 
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Conveyances  of  lands  taken  under  the  provision  of  the    Cbap.  XII. 
L.  C.  C.  Act,  1845,  are  in  practice  registered  in  the  local  _ 
registers  in  the  same  way  as  ordinary  purchase-deeds.          Of  railway 

conveyance*. 

By  the  Crown  Lands  Act,  1853,  s.  6,  any  deed  affecting      ' 
Crown  lands  in  England  or  Wales  to  which  the  Commis- 
sioners  of  Woods  and  Forests  are  parties,  and  which  has 
been  enrolled  in  the  office  of  Land  Revenue  Records  and  *ad 
Enrolments,    does   not    require    registration   in    the   local 
registry. 

The  local  registries  no  longer  apply  to  land  which  has  Local  registry 
been  registered  under  the  L.  T.  Act,  1875,  as  amended  by  the  JSITtEl 
L.  T.  Act,  1897,  or  under  the  L.  R.  Act,  1925  (v),  so  long  '«?«** 

.,  5   under  Land 

as  it  continues  so  registered.  H«rgi*try  Act. 

By  s.  18  of  the  L.  C.  Act,  1925  (which  takes  the  place  of 
s.  4  of  the  L.  C.  Act,  1900),  it  is  made  unnecessary,  to 
register  under  the  Middlesex  Registry  Act,  1708,  (a)  any 
deed  of  arrangement,  land  charge  of  Class  A.,  or  other 
instrument  made  or  created  on  or  after  the  30th  July,  1900 ; 
or  (b)  any  land  charge  (except  a  puisne  mortgage)  of 
Class  B.,  Class  C.,  or  Class  D.,  created  or  made  after  the 
commencement  of  the  Act  of  1925,  which  is  or  was  capable 
of  registration  under  the  L.  C.  Act,  1925,  or  any  enactment 
replaced  by  that  Act.  By  s.  23  (1)  of  the  same  Act  (the 
L.  C.  Act,  1925)  it  is  provided  that  as  respects  pending 
actions,  writs,  orders,  deeds  of  arrangement,  and  landf  charges 
(not  including  local  land  charges  required  to  be  registered 
after  the  commencement  of  the  Act),  the  Act  shall  not  apply 
thereto,  if  and  so  far  as  they  affect  registered  land  and  can  be 
protected  under  the  Land  Registration  Act,  1925,  by  lodging 
or  registering  a  creditor's  notice,  restriction,  caution, 
inhibition  or  other  notice. 

The  memorial  of  a  deed  required  by  local  Registry  Acts  A 
to  be  registered  may  be  executed  (z)  either  by  the  vendor  or 
purchaser,  or  by  their  respective  personal  representatives. 

(v)  See  ss.  135  and  136  of  L.  E.  Act,  1925. 

(x)  The  seal  of  a  corporation  aggregate  would  seem  to  be  sufficient 
see  Doe  v.  Hogg,  (1805)  1  B.  &  P.  N.  B.  306;  sup.  p.  571. 
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Chap.  XII. 
Sect.  7. 


Rectification 
of  register. 


Yorkshire 
Registries 

Acts,  1884 
and  1885. 


but  one  of  the  two  attesting  witnesses  to  the  memorial  should 
be  a  witness  who  attested  the  execution  of  the  deed  (t/). 
Where  the  attesting  witnesses  are  dead,  re-execution  of  the 
deed  in  the  presence  of  a  witness  for  the  purpose  of  registra- 
tion is  useless  (2). 

Under  the  Land  Registry  (Middlesex  Deeds)  Act,  1891, 
the  Court  has  jurisdiction  to  order  the  register  to  be 
rectified  (a). 

With  respect  to  lands  in  the  three  ridings  and  Kingston- 
upon-Hull,  the  Yorkshire  Registries  Acts,  1884  and  1885, 
have  repealed  the  former  Acts,  and  established  one  uniform 
law  applicable  to  the  whole  county.  The  Acts  applied 
to  all  kinds  of  assurances  and  to  wills  (•&) ;  and  such  assurances 
had  priority  only  according  to  the  date  of  registration,  while 
wills,  if  registered  within  six  months  of  the  testator's  death, 
had  priority  as  from  the  date  of  his  death,  but  if  registered 
after  that  period  only  from  the  (date  of  registration  (c)., 
Where  any  lien  or  charge  on  any  lands  was  claimed  in  respect 
of  any  unpaid  purchase-money,  or  by  reason  of  any  deposit 
of  title  deeds,  a  memorandum  of  such  lien  or  charge,  signed 
by  the  person  against  whom  it  was  claimed,  had  to  be  regis- 
tered in  order  to  acquire  priority  over  any  assurance  for 
valuable  consideration  (d}.  A  caveat,  registered  by  any 
person  claiming  to  be  entitled  to  any  interest  in  lands  in 
favour  of  any  person  therein  named,  had  the  effect  of  giving 
to  any  assurance  made  between  the  parties  respectively  by 
whom  and  in  whose  favour  it  was  given,  and  registered  within 
six  months  of  the  registration  of  the  caveat,  priority  as  from 
the  date  of  the  registration  of  the  caveat  (e) .  If  notice  of  a 
will,  to  the  proof  of  which  there  was  some  impediment,  was 
registered  within  six  months  of  the  testator's  death,  and  the 

(y)  See  R.  v.  Middlesex  Registrar,  (1888)  21  Q.  B.  D.  555. 

(z)  Essex  v.  Baugh,  (1842)  1  Y.  &  O.  C.  O.  620;  11  L.  J.  N.  S.  Ch. 
374. 

(a)  Stephenson  v.  Yorke,  1900,  1  Ch.  505;  69  L.  J.  Ch.  253. 

(ft)  Yorkshire  Registry  Act,  1884,  ss.  3  and  4.  See  now  the  L.  P. 
Act,  1925,  s.  11  (2) ;  sup.  p.  585. 

(c)  S.  14.     See  generally,  inf.  p.  730  et  seq.  (<f)  S.  7. 

(0)  S.  10,  repealed  and  re-enacted  by  the  Act  of  1885,  s.  3. 
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will  was  itself  subsequently  registered  within  two  years  of  CJup.  XIL 
the  testator's  death,  the  registration  of  the  notice  would  for 
all  purposes,  be  deemed  to  be  registration  of  the  will  (/). 
Any  person  or  corporation  in  whom  lands  had  vested  by 
statute  without  any  conveyance,  might  register  an  affidavit 
of  such  vesting  (#).  No  protection  was  afforded  by  the  legal 
estate  or  by  tacking  (fc);  and  all  priorities  given  by  the  Act* 
were  to  be  destroyed  only  by  actual  fraud,  and  no  priority 
would  be  lost,  either  by  actual  or  constructive  notice,  inilm 
tainted  with  fraud.  But  a  volunteer  would  not,  by  means  of 
registration,  obtain  a  better  title  than  the  person  through 
whom  he  claimed;  nor  would  registration  make  good  any 
disposition  which  would  otherwise  have  been  fraudulent  and 
void  («').  A  purchaser  who  claimed  under  a  registered  instru- 
ment still  had  the  same  right  to  relief  as  the  person  through 
whom  he  claimed  against  anyone  who  Iclaimed  under  an 
instrument,  later  in  date,  but  earlier  in  registration  (fc). 

The  Yorkshire  Registries  Acts  do  not  extend  to  any  lease 
not  exceeding  twenty-one  years  or  any  assignment  thereof, 
where  accompanied  by  actual  possession  from  the  making 
of  such  lease  or  assignment  (T). 

As  respects  lands  situate  in  the  Bedford  Level,  it  appears  Restoration 
that  conveyances  omitted  to  be  registered  under  the  Bedford  B^J",^ 
Level  Act  (m)  are  nevertheless  valid  for  all  purposes,  except  Le»«l  Act. 
for  entitling  the  grantees  to  the  privileges  conferred  by  the 
Act  on  the  owners  of  lands  within  the  Level,  and  for  the 
other  purposes  of  the  Act  (n). 

Since  the  passing  of  the  S.  L.  Act,  1925,  an  assurance  of 
land  for  charitable  purposes  does  not  require  to  be  attested 
by  two  witnesses  or  to  "be  enrolled  at  the  Central  Office; 

(/)  S.  11.  (?)  S.  13. 

(A)  Yorkshire  Registries  Act,  1884,  s.  16. 

(«)  S.  14;  and  see  Cooper  v.  Vesey,  (1882)  20  Ch.  D.  611;  51  L.  J. 
Ch.  862;  Sattison  v.  Hobson,  (1896),  2  Ch.  403;  65  L.  J.  Ch.  695. 
(&)  S.  17. 

(0  S.  27  of  the  Act  of  1884. 
(m)  15  Car.  2,  c.  17. 
(»)  Willis  v.  Brown,  (1839)  10  Si.  127;  8  L.  J.  N.  S.  Ch.  321. 
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Chap.  XII.    but  it  must  be  forwarded  to  the  Charity  Commissioners  for 

O  A          99 

_  the  purpose  of  being  recorded  in  their  books  (o). 

Enrolment  on       By  the  provisions  of  the  Duchy  of  Cornwall  Management 

fan^withiu     ^cts,  1863  to  1892,  every  deed  or  instrument  whereby  any 

Duchy  of         hereditaments  forming  parts  of  the  Duchy  are  sold,  leased,  or 

disposed  of,  under  the  Act,  must  be  enrolled  in  the  office 

of  the  Duchy  within  six  months  from  its  date  (p). 


On  sale  by 


disentailing 
deed  to  be 
enrolled. 


Consent  of 
protector. 


When  a 
married 
woman. 


When  a 
lunatic. 


Where  the  vendor  is  tenant  in  tail,  it  was  essential  to  the 
validity  of  the  deed,  as  against  the  issue  in  tail  and 
remaindermen,  that  it  should  be  enrolled  within  six  calendar 
months  after  its  execution  by  the  vendor  (q):  but  the  position 
has  been  altered  by  the  L.  P.  Act,  1925.  An  estate  tail  can 
now  only  exist  in  Equity,  and  the  property  may  be  dis- 
entailed either  by  deed  or  by  will,  and  no  enrolment  is 
necessary  (r). 

If  there  is  a  protector  of  the  settlement  (s),  and  his 
consent  to  the  assurance  is  given  by  a  separate  deed,  such 
deed  must  be  executed  on  or  .before  the  day  on  which  the 
assurance  is  made  by  the  tenant  in  tail  (£).  Where  a  married 
woman  is  protector  in  right  of  her  separate  estate,  she  can, 
without  her  husband's  concurrence,  consent  to  an  absolute 
disposition  by  the  tenant  in  tail(w).  Where  the  tenant  in 
tail  in  possession  is  a  lunatic,  the  Lord  Chancellor  has  a 
discretionary  power  under  the  Act  to  consent  to  the  first 
tenant  in  tail  in  remainder  barring.the  entail  (x). 


(o)  S.  L.  Act,  1925,  as.  29  (4)  and  119,  and  5th  Sch. 

(p)  See  these  Acts  as  to  alienation  of  lands  forming  part  of  the  Duchy. 

(g)  Fines  and  Recoveries  Act,  1833,  a.  41. 

(r)  Ss.  133  and  176  of  the  L.  P.  Act,  1925. 

(«)  There  is  no  power  to  appoint  a  special  protector  of  a  settlement 
coming  into  operation  after  1926,  the  provision  contained  in  s.  32  of  the 
Fines  and  Recoveries  Act,  1S33,  enabling  such  appointment  to  be  made, 
having  been  repealed  by  the  L.  P.  (Amend.)  Act,  1924,  and  the  7th  Sch. 
of  the  L.  P.  Act,  1925. 

(0  Fines  and  Recoveries  Act,  1833,  ss.  42  and  46. 

(«)  Ss.  24,  45;  M.  W.  P.  Act,  1907,  s.  3. 

(*)  See  s.  48;  Re  Blewitt,  (1856)  6  D.  M.  &  G.  187;  25  L.  J.  Ch. 
393.  See  also,  as  to  the  powers  of  the  L.  C.  as  protector,  s.  33;  and 
Lunacy  Act,  1890,  a.  108;  Grant  v.  Tea,  (1834)  3  M.  &  K.  245.  And 
sec  L.  P.  Act,  1925,  8.  171  (2) ;  Re  Freeman,  1927,  1  Ch.  479. 
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By  s.  129  (1)  of  the.L.  P.  Act,  1922,  so  long  as  any  of    Ch«p  xil. 
the  manorial  incidents  saved  by  the  , Act  remain  unextin- 


guished  as  respects  any  enfranchised  land,  an  assurance  of  J 

the  same  is  to  become  void,  so  far  as  the  grant  of  a  legal  produotfimto 

estate,  unless  the  assurance  is  produced,  to  the  steward  of  the 

manor    within    the    period    therein    mentioned;  ;  and    (by 

sub-s.  (2)),  on  such  production  and,  on  payment  of  the  fines, 

&c.  payable,  the  steward  is  to  .endorse  the  assurance  with  a 

certificate.     By  sub-s.   (5),  these  provisions  do  not  apply 

in  the  case  of  land  registered  mnder  the  L.  T.  Acts,  1875 

and  1897,  or  the  L.  R.  lAct,  1925,  and  by  eub-s.  (9),  for 

the  purposes  of  the  section,  the  expression  "assurance  does 

not  include  a  will,  or  a  igrant  or  assignment  of  a  lease  or 

tenancy  for  a  year  or  less,,  or  from  year  to  year,  but  includes 

an  assent  by  a  personal  representative,  .an  order  of  the  Court 

and  a  vesting  declaration."     By  s.  130  of  the  L.  P.  Act, 

1922,  until  the  manorial  incidents  saved  by  the  Act  are 

extinguished,  the  same  fines  (subject  as  therein  mentioned) 

are  to  be  payable  on  any  transaction  which  would  have  been 

payable  if  the  land  had  remained  copyhold  and  the  transac- 

tion had  been  effected  by  a  customary  assurance  (y]  . 

Where  the  estate  is  not  in  u  register  county,  and  the  title  Expediencj 

...  .         t  fif  land  not 


...  ,    .       ,t  fif 

deeds  are  retained  by  the  vendor,  .it  is  prudent  lor  the  pur-  -lu 
chaser  to  procure  indorsement  of  notice  'of  his  conveyance  JJ 
upon  the  leading  document  of    title;  (that   is,    upon    the  n  •:  .    f 
document  which  the  vendor  would  have  to  produce  in  proof  JJSjJJSJ. 
of  his  title  were  he  to  attempt  to  make  any  disposition  of  jjj*  £  ^ 
the  estate  inconsistent  with  the  rights  (of  the  purchaser.   VTOd0r. 
This  has  been  referred  to  judicially  as  merely  an  ordinary 
and  proper  precaution  '(z);  but  it  is  conceived  that  (except  in 
cases  falling  within  s.  137  (4)  of  the  L.  P.  Act,  1925  (a), 
or  s.  36  (5)  of  the  A.  E.  Act,  1925),  a  purchaser  has  no 
right,  independently  of  agreement,  to  insist  upon  such  an 
indorsement.    Such  indorsement  should  not  only  specify  the  r««rf 
date  of,  and  parties  to,  the  conveyance;  but  also  particularise 
the  property  therein  comprised;  for,  if  so  worded  as  to  leave 

(y)  And  see  sub-ss.   (2),  (3)  and  (4)  of  the  same  section. 

<i>  See  Keates  v.  Lyon,  (1869)  4  Ch.  218,  226;  38  L.  J.  Ou  867 

(«)  See  Wolst.  &  Cherry,  llth  ed.  vol.  i.  pp.  363-364;  ,„/.  p.  592. 
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any  doubt  as  to  the  extent  of  property  comprised  in  the  con- 
veyance, the  production  of  such  conveyance  would  be  neces- 
sary upon  any  future  dealing  with  the  residue  of  the  estate. 


Propriety  of 
giving  notice 
to  trustees  on 
purchase  of 
equitable 
interest. 


Importance 
of  notice  to 
mortgagee  on 
purchase  of 
equity  of 
redemption. 


By  s.  36  (5)  of  the  A.  E.  A.ct,  1925,  any  person  in 
whose  favour  an  assent  or  conveyance,  of  a  legal  estate  is  made 
by  a  personal  representative  may  require  that  notice  of  the 
assent  or  conveyance  be  indorsed  on  or  annexed  to  the  probate 
or  letters  of  administration,  at  the  cost  of  Ihe  deceased's 
estate  (6). 

Upon  the  completion  of  the  purchase  of  an  '  equitable 
interest  in  real  estate,  it  was  stated  in  the  last  edition  ol  this 
work  to  be  "  prudent  to  give  notice  of  the  transaction  to 
the  owners  of  the  legal  estate:  '.but,  as  a  general  rule,  a 
purchaser's  priority  is  not  affected  by*  his  giving,  or  omitting 
to  give  ,such  notice."  The  law  ion  this  point  has  been 
altered  by  the  L.  P.  Act,  1925,  s.  137  (1)  of  which  pro- 
vides that  the  law  applicable  to  dealings  with  iequit&ble, 
things  in  action  which  regulates  the  priority  of  competing 
interests  therein  shall,  as  respects  interests  in  land  and 
capital  money,  effected  after  the  commencement  of  the 
Act,  apply  to  and  regulate  the  priority  of  competing  interests 
therein.  By  sub-s.  (3),  a  notice  otherwise  than  in  writing 
received  by  a  trustee  after  the  commencement  of  the  Act, 
as  respects  any  dealing  with  an  equitable  interest  in  real  or 
personal  property,  is  not  to  affect  the  priority  of  competing 
claims.  By  sub-s.  (4),  where  for  any  reason  a  notice  under 
the  section  cannot  be  served,  or  cannot  be  served  without  un- 
reasonable cost  or  delay,  a  purchaser  may,  at  his  own  cost, 
require  that  a  memorandum  of  the  dealing  be  indorsed  on 
the  instrument  creating  the  trust.  It  follows,  therefore,  that, 
in  future,  it  will  be  prudent,  in  the  case  of  dealings  with 
equitable  interest^  in  land,  capital  money,  and  securities 
representing  capital  money,  to  give  notice  in  writing  to  the 
appropriate  trustees  or  estate  owner.  Upon  the  purchase 
of  an  equity  of  redemption,  notice  of  the  transaction  should 
always  be  given  to  the  mortgagee,  and  an  inquiry  made  of 
him  as  to  the  amount  due  to  him,  and  whether  he  is  entitled 


(J)  Wolst.  k  Cherry,  llth  ed.  vol.  ii.  p.  535. 
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to  any  other  charges  created  by  the  same  mortgagor;  for,  in    Chap.  XII. 
spite  of  the  L.  P.  Act,  1925,  a  qualified  right  of  tacking       ***• 
still  holds  good  (c). 

(8)   The  COSts.  Section  8. 

The  purchaser  (in  the  absence  of    express   agreement)  Co**0' 

j  *      ±\  *  i  •  /  *\     oonwMoe 

prepares,  and  pays  ior  the  preparation  of,  his  conveyance  (a):  are  borne  by 

but  the  costs  of  perusal  and  execution  by  all  necessary  parties  Purcbjuer : 
fall  on  the  vendor  (e} ;  including,  it  is  conceived,  the  costs  of  by  "render, 
all  matters  essential  to  the  validity  of  the  deed  as  a  perfect 
conveyance;  nor  will  a  condition  throwing  the  expense  of 
the  conveyance  on  the  purchaser,  extend  to  the  expense  of 
procuring  the  concurrence  of  necessary  parties;  or  of  pro- 
ceedings under  the  Trustee  Act  (g] :  but  a  purchaser  always 
pays  for  the  registration  of  his  conveyance  (ft) ;  and  in  the 
absence  of  stipulation  to  the  contrary  in  the  contract,  he 
pays  the  costs  of  any  covenant  for,  or  acknowledgment  of  the 
right  to,  the  production  of  deeds,  other  than  the  costs  of 
perusal  and  execution  on  behalf  of,  and  by  the  vendor  and 
other  necessary  parties  (*). 

A  purchaser  must  bear  the  expenses  of  the  production  ProTi*ions»» 

•  •  JJ    iU        *°  <*>•*•  m 

and  inspection  of  documents  not  in  the  possession  01  the  L.  P.  Act, 
vendor  or  his  mortgagee,  and  of  searching  for,  procuring,  l 
making,  verifying,  and  producing  all  certificates,  declara- 
tions, evidences  and  information,  and  of  copies  of  any  such 
documents  not  in  the  possession  of  the  vendor  or  his  mort- 
gagee or  trustee'^);  and  he  is  only  entitled  to  one  abstract 
of  the  common  title  of  two  or  miore  lots    purchased'    by 
him  (Z).     When  the  only  consideration  is  the  reservation  of 

(c)  See  s.  94,  as  amended  by  the  L.  P.  (Amend.)  Act,  1926,  Sch. 

(d)  Sug.  14th  ed.  561.  (•)  Ib' 

(/)  Paramore  v.  Greenslade,  (1854)  1  S.  &  G.  541;  23  L.  J.  Ch.  & 

(<?)  Bradley  v.  Munton,  (1852)  16  Beav.  294;  Re  South  Wales  R.  Co., 
(1851)  14  Beav.  418.  But  see  now  Re  Liverpool  Improvement  Act, 
C1868)  5  Eq.  282;  37  L.  J.  Ch.  376. 

(A)  Mittelholzer  v.  Fullarton,  (1842)  6  Q.  B.  989,  1019.    As  to  regis- 
tration of  vendor  of  registered  land  who  is  not  himself  regist 
proprietor,  see  the  L.  R.  Act,  1925,  s.  110  (5). 

(i)  L.  P.  Act,  1925,  s.  45  (8). 

(*)  Ib.  s.  45  (4).  (0  W-  »•  «  <5>' 

D.— VOL.  I. 
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Chap.  XII. 

Sect.  8. 


Purchaser  of 
copyholds 
pays  for  sur- 
render and 
admittance ; 


but  vendor 
pays  for  his 
own  admit- 
tance if 
necessary. 

Steward's  fees 
on  admittance 
to  an  allot- 
ment held 
under  several 
titles. 


a  perpetual  rent-charge  (but  in  no  other  case)  a  vendor  may 
stipulate  that  the  draft  conveyance  is  to  be  prepared  by 
his  solicitor  at  the  purchaser's  expense  (m).  A  purchaser 
of  the  legal  estate  cannot,  by  any  stipulation,  be  saddled 
with  the  costs  of  getting  in  an  outstanding  legal  estate  (ft), 
or  of  obtaining  a  vesting  order  or  the  appointment  of  new 
trustees,  either  of  a  settlement  or  of  a  conveyance  on  trust 
for  sale  (o),  or  of  the  preparation,  stamping  or  execution  of 
a  conveyance  on  trust  for  sale  or  vesting  instrument  (p),  or 
of  cancelling  a  registration  under  the  L.  C.  Act,  1925  (p), 
or  of  obtaining  the  concurrence  of  a  person  entitled  to  an 
equitable  interest  which  will  not  be  over-reached  by  the 
conveyance  (p). 

In  the  case  of  copyholds  which  have  been  enfranchised  l>y 
the  L.  P.  Act,  1922,  but  the  manorial  incidents  of  which 
have  not  yet  been  extinguished  (q),  the  purchaser  pays  the 
fine  and  the  steward's  fees  (r) ;  but,  of  course,  the  vendor 
pays  the  private  expenses  of  both  himself  and  the  other 
necessary  parties. 

And  the  vendor  must  himself,  of  course,  pay  any  arrears  of 
fines  due  before  conveyance  (s) . 

Where  an  allotment  under  an  Inclosure  Act  had  been 
made  generally  in  respect  of  the  landowner's  several  copyhold 
tenements,  and  the  custom  of  the  manor  was  to  pay  the  same 
fee  on  admission  to  part  as  on  admission  to  the  whole  of  a 
tenement,  the  steward,  upon  the  subsequent  admittance  of  a 
purchaser  to  part  of  the  allotment,  was  held  to  be  entitled  to 
as  many  fees  as  the  allottee  had  tenements  at  the  time  of  the 
inclosure  (£). 

(»i)  L.  P-  Act,  1925,  s.  48  (1).  (n)  Ib.  s.  42  (3). 

(o)  Ib.  a.  42  (2).  ft?)  Ib.  a.  43  (1). 

(?)  Sec  L.  P.  Act,  1922,  ss.  129  (2)  and  130;  sup.  p.  591. 

(r)  Bradley  v.  Munton,  (1852)  16  Beav.  294.  Steward's  fees  are 
now  fixed  by  the  Enfranchised  Land  (Steward's  Fees)  Regulations,  1926 
(S.  K.  &  O.,  1926,  No.  3). 

(«)  See  Drury  v.  Man,  (1746)  1  Atk.  95;  Paramore  v.  Greenslade, 
(1854)  1  S.  &  G.  541;  23  L.  J.  Ch.  34. 

(0  Evans  v.  Upsher,  (1847)  16  M.  &  W.  675;  16  L.  J.  Ex.  185; 
Scriven,  7th  ed.  205. 
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The  lord  is  not  entitled  to  any  fine  or  compensation  upon  Ch»P.  XII. 
a  conveyance  by  a  copyholder  under  s.  95  of  the  L.  C.  C.  Act, 
1845 ;  or  upon  the  enrolment  of  such  conveyance  (ti).  Nor  is 
the  lord  entitled  to  a  fine  upon  the  creation  of  a  mortgage 
after  1925,  unless  a  licence  to  create  such  mortgage  would 
formerly  have  been  required,  or  unless  the  mortgagee  sells  or 
transfers  the  mortgage  without  the  concurrence  of  the  mort- 
gagor or  unless  the  equity  of  redemption  becomes  extin- 
guished (#).  But  in  certain  circumstances  a  double  fine 
becomes  payable  (?/). 

.Upon  the  grant  of  a  lease  the  lessor's  solicitor  usually,  but 
not  invariably,  prepares  the  lease;  and  the  lessee  must  pay  the 
expenses  of  the  lessor  incurred  in  its  preparation  (2);  and 
the  lessor  must  pay  for  a  counterpart  if  he  requires  one  (a). 

Upon  a  sale  under  the  L.  C.  C.  Act,  1845,  the  company 
must  pay  the  vendor's  costs,  either  under  s.  ;80  or  s.  82, 
according  as  the  land  has  been  taken  (&)  in  exercise  of  their  under L.C.C. 
compulsory  powers,  or  by  agreement  with  the  landowner. 
By  the  latter  section,  which  is  applicable  to  purchases  by  A*  to  oo«t«  of 
agreement,  the  company  must  pay  the  vendors  all  their  costs 
of  the  conveyance,  and  the  costs  of  making  out  and  proving  ••  82. 
their  title  (c) :  such  costs  (if  the  parties  differ)  to  be  taxed 
by  the  Master  (d).      This  section  provides  simply  for  the 

(«)  Eccl.  Comnt.  v.  L.  $  S.  W.  R.  Co.,  (1854)  14  O.  B.  743;  23  L.  J. 
C.  P.  177. 

(x)  L.  P.  Act,  1922,  s.  130  (2)  and  (3). 

(y)  Ib.  s.  130  (4). 

(z)  Grissell  v.  Robinson,  (1836)  3  Scott,  329;  3  Bing.  N.  C.  10;  Rf 
Gray,  1901,  1  Ch.  243;  70  L.  J.  Ch.  133,  and  cases  there  cited. 

(a)  See  Grissell  v.  Robinson,  sup.;  Webb  v.  Rhoadei,  (1837)  3  Bing. 
N.  C.  732;  Sutherland  v.  Briggs,  (1&41)  1  Ha.  26,  39;  11  L.  J.  N.  8. 
Oh.  36;  Re  Negus,  18-95,  1  Ch.  73,  81—82;  64  L.  J.  Ch.  79;  Re  Gray. 
1901,  1  Ch.  239,  244. 

(&)  Lands  upon  which  the  company  has  entered  under  s.  85  are  lands 
"  taken  "  within  the  meaning  of  s.  80,  so  as  to  render  the  company  liable 
to  pay  the  costs  of  ascertaining  the  amount  of  compensation:  Ch'irllon  r. 
Rolleston,  (1884)  28  Ch.  D.  237;  54  L.  J.  Ch.  233. 

(c)  Re  Spooner,  (1854)  1  K.  &  J.  220. 

(d~)  S.  83.  The  company  cannot  get  the  costs  taxed  after  they  have 
paid  them.  Taxation,  if  required,  must  be  obtained  before  payment; 
Ex  p.  Somerville,  (1883)  23  Ch.  D.  167;  52  L.  J.  Ch.  438. 

38(2) 


596 


MATTERS  RELATING  TO  COMPLETION  OF  PURCHASE. 


Chap.  XII. 
Sect.  8. 


General 
expressions, 
whether  suffi- 
cient to  throw 
costs  of  re  -in- 
vestment on 
purchasers. 


As  to  costs 
under  s.  80. 


legal  expenses  of  making  out  the  title  to,  and  of  conveying, 
the  property,  taking  these  expenses  in  their  largest  sense: 
but  not  for  any  costs  of  ascertaining  what  that  is  which  is  to 
be  put  into  the  document  (e) :  thus,  the  costs  of  apportioning 
an  entire  ground-rent  between  houses  taken  by  the  company 
and  others  retained  by  the  vendor,  have  been  held  not  to 
fall  upon  the  company  (/).  As  respects,  therefore,  such  pre- 
liminary and  other  expenses  of  sale  as  are  not  provided  for 
by  this  section,  the  vendor  should  either  expressly  stipulate 
for  their  payment,  or  he  may  make  them  fa  ground  for 
claiming  larger  compensation  if  he  goes  before  a  jury.  And 
the  costs  payable  by  the  company  under  s.  '8*2  include  the 
expense  of  getting  in  any  outstanding  legal  estates,  terms, 
or  interests  (g} .  In  the  case  just  referred  to,  the  costs  of 
taking  out  administration,  which  was  necessary  in  order  to 
obtain  a  legal  assignment  of  the  property,  were  held  to  fall 
within  this  section.  The  vendor  has  no  lien  for  the  amount 
of  his  costs  upon  the  moneys  deposited  under  s.  85  (h). 

It  has  been  considered  that  general  expressions  referring 
to  costs  to  be  incurred  in  consequence  of  the  sale,  or  the 
proposal  for  the  sale,  or  the  taking  of  the  land,  whether 
occurring  in  an  Act  of  Parliament  or  a  private  agreement  (i), 
would  not  throw  upon  the  purchasers  the  cost  of  re-invest- 
ment: tut  it  has  been  decided  that  such  costs  are  included 
in  a  provision  for  payment  of  costs  "  attending  the  applica- 
tion for  re-investment  "  of  money  paid  into  Court  (fc). 

Under  s.  80,  where  the  land  is  taken  by  the  company  in 
the  exercise  of  their  compulsory  powers,  and  the  purchase- 

O)  Per  V.-C.  W.  in  Ex  p.  Buck,  (1864)  1  H.  &  M.  519;  33  L.  J. 
Ch.  79.  (/)  lb. 

(g)  Re  Liverpool  Improvement  Act,  (1868)  5  Eq.  282;  37  L.  J.  Ch. 
376;  Se  Dublin  (South)  City  M.  Co.,  (1890)  25  L.  R.  Ir.  265;  Re 
London  United  Tramways  Act,  1906,  1  Ch.  534.  S.  42  (2)  of  the  L.  P. 
Act,  1925,  applies,  it  is  conceived,  only  to  contractual  stipulations,  and 
docs  not  alter  the  rule  laid  down  by  s.  82  of  the  L.  C.  C.  Act,  1845. 

(A)  Re  L.  $  S.  W.  R.  Co.,  (1848)  2  Ph.  772;  Ex  p.  6.  N.  R.  Co., 
(1848)  16  Si.  171;  17  L.  J.  Ch.  314. 

(i)  See  Re  London  Bridge  Acts,  (1842)  13  Si.  176,  180. 

(*)  Re  Byron,  (1853)  4  D.  M.  &  G.  694,  a  case  under  a  kindred  Act; 
Lake  v.  E.  C.  R.  Co.,  (1852)  19  L.  T.  (0.  S.)  323.  And  see  An.  Pr., 
nn.  to  Ord.  LXV.  r.  1. 
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money  has  been  deposited  in  the  bonk  under  the  provisions  Chap  \  1 1 
of  the  Act,  the  company  is  liable  to  pay  the  costs  of  the 
purchase  or  taking  of  the  land,  or  which  shall  have  been 
incurred  in  consequence  thereof  (other  than  such  costs  as  are 
otherwise  provided  for  by  the  Act);  and  the  costa  of  the 
investment  of  such  money  in  government  or  real  securities; 
and  of  the  re-investment  thereof  in  the  purchase  of  other 
lands;  and  also  the  costs  of  obtaining  the  proper  orders  for 
any  of  the  above  purposes;  and  of  the  orders  for  payment  of 
income,  and  for  payment  out  of  Court  of  the  principal,  and 
of  all  proceedings  relating  thereto,  except  such  as  are  occa- 
sioned by  adverse  claimants:  but  the  section  excepts  those 
cases  where  the  money  is  so  deposited  by  reason  of  the  wilful 
ref  usal  of  the  party  entitled  thereto  to  receive  the  same,  or  to 
convey  or  release  the  lands,  or  by  reason  of  the  wilful  neglect 
of  any  party  to  make  out  a  good]  title  to  the  land  required : 
e.g.,  where  the  owner  failed  to  make  out  his  title  within  the 
time  prescribed  by  the  statutory  notices  (>Z).. 

As  regards  costs  under  s.  80,  and  by  wiiom,  in  various  Application 
cases,  they  are  to  be  borne,  there  are  numerous  decisions  (ra).  section. 
The  only  uniform  principle  which  can  be  traced  '  in    the 
authorities  is,  that  the  company  is  not  to  jbe   needlessly1 
burdened  with  costs.     What  are  necessary  costs  must  depend 
in  each  particular  case  upon  the  special  circumstances;  and 
it  would  be  impossible  to  lay  down  any  inflexible  rule  upon 
the  subject  (ri). 

(0  Ex  p.  Howling,  (1881)  7  L.  E.  Ir.  173. 

O)  See  An.  Pr.,  ubi  cit.;  Browne  &  Theob.  4th  ed.,  notes  to  8.  80, 
p.  203  et  seq.;  Seton,  7th  ed.  2394— 2405;  see  also  Re  Leedt  Grammar 
School,  1901,  1  Ch.  228;  70  L.  J.  Oh.  89,  where  a  corporation  having 
compulsorily  purchased  charity  lands  was  ordered  to  pay  the  costs  of  a 
petition  for  investment.  The  cost  payable  by  promoters  for  interim 
investments  include  increased  brokerage  charge  duo  to  investment  in 
railway  stock,  Be  Gaselee,  1901,  1  Ch.  923;  70  L.  J.  Ch.  441;  also 
brokerage  on  sale  of  investments  for  purpose  of  payment  out  to  a  person 
absolutely  entitled,  Re  Magdalen  Coll.,  Oxf.,  1901,  2  Ch.  786;  70  L.  J. 
Ch.  821;  and  see  Be  London  County  Co.,  (1901)  84  L.  T.  808,  where 
payment  out  of  proceeds  of  churchyard  compulsorily  takea  was  al 
for  repairs  of  chancel  and  parliamentary  costs,  following  Ex  p.  Claypole 
(Sector  of),  (1873)  16  Eq.  574;  Re  Ormerod't  S.  E.,  1892, 

(n)  See  as  to  costs  under  cognate  private  Acts,  Seton,  7th  ed.  p.  2407. 
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Chap.  XII. 
Sect.  8. 

Costs  under 
Act  later  than 
L.  C.  C.  Acte, 
but  incorpo- 
rating earlier 
Act. 


The  question  whether  an  Act,  which  though  passed  since 
the  L.  C.  C.  Act,  1845,  yet  incorporates  sections  of  an  earlier 
Act  authorising  the  compulsory  purchase  of  land,  incorporates 
also  the  provisions  of  the  L.  C.  C.  Act,  including  those  as  to 
the  payment  of  costs,  has  been  the  subject  of  conflicting 
decisions.  In  Re  Cherry's  S.E.  (o),  a  public  improvements 
Act,  passed  after  the  L.  C.  C.  Act,  enacted  that  "all  and 
singular  the  enactments  and  provisions  "  of  a  like  Act  passed 
before  the  L.  C.  C.  Act  should  extend  to  the  new  improve- 
ments as  if  they  had  been  authorised  by  the  former  Act:  and 
Lord  Westbury  held  that  the  incorporation  of  the  L.  C.  C. 
Act  was  excluded,  so  that  a  landowner  could  not  claim  the 
costs  which  would  be  payable  by  the  public  body  under  the 
latter  Act.  The  Court  of  Appeal  refused  (p]  to  follow  this 
decision,  where  the  later  Act  was  not  the  same  as  that  to 
which  Lord  Westbury's  judgment  applied,  though  the 
difference  between  the  two  Acts  was  very  slight;  and  Lord 
Esher,  M.  B,.,  expressed  his  entire  disapproval  of  the  Lord 
Chancellor's  decision.  But  in  a  later  case  (#),  arising  under 
the  same  Act  as  was  the  subject  of  decision  in  Re  Cherry's 
S.  E.,  Cotton,  Bowen,  and  Fry,  L.  JJ., followed  the  decision 
in  the  earlier  case,  and  expressed'  their  entire  concurrence 
with  that  decision  and  their  disagreement  from  the  dicta  of 
Lord  Esher. 


Jurisdiction 
as  to  costs 
under  Judi- 
cature Acts. 


Ord.  LXV.  r.  1  of  the  &.  S.  C.  -1883,  did  not  give  the 
Court  any  jurisdiction  to  order  the  payment  of  costs  in  cases 
where,  before  the  Judicature  Acts  and  Rules,  there  would 
have  been  no  jurisdiction  to  make  such  an  order  (r);  but 
s.  50  (1)  of  the  Jud.  Act,  1925  ((replacing  s.  5  of  !the 
Jud.  Act,  1890),  gives  the  Court  an  extended  jurisdiction 


(o)  (1862)  4  D.  P.  &  J.  332;  see  and  distinguish  He  St.  Sepulchre's 
Est.,  (1864)  4  D.  J.  &  S.  232;  33  L.  J.  Ch.  372,  where  both  the  special 
Acts  were  passed  subsequently  to  the  L.  C.  C.  Act. 

(p)  Re  Wood's  Est.,  (1886)  31  Ch.  D.  607 ;  55  L.  J.  Ch.  488. 

(?)  Re  Mills'  Est.,  (1886)  34  Ch.  D.  24;  56  L.  J.  Ch.  60. 

(r)  lb.,  overruling  Ex  p.  Mercers'  Co.,  (1879)  10  Ch.  D.  481;  48  L.  J. 
Ch.  384;  Re  St.  Katharine's  Hosp.,  (1881)  17  Ch.  D.  378;  Re  Lee  and 
Hemingway,  (1883)  24  Ch.  D.  669.  See  also  Re  Wood's  Est.,  sup.;  Re 
Knight's  Will,  (1881)  20  Ch.  D.  82,  91;  53  L.  J.  Ch.  223. 
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enabling  them  to  order  the  promoters  to  pay  costs  even  in    chap.  x 
those  cases  which  are  excepted  under  s.  80  (g). 


L.  C.  C. 


Upon  an  arbitration  under  the  L.  C.  C.  Act,  the  costs  need  Costs  of 
not  be  incorporated  in  the  award,  but  may  be  ascertained  at  t*mtion 
any  subsequent  period  by  the  persons  or  person  (whether 
arbitrators  or  umpire)  by  whom  the  award  is  made  (<).  And 
by  the  Lands  Clauses  (Taxation  of  Costs)  Act,  1895,  repeal- 
ing and  re-enacting  s.  1  of  the  L.  C.  C.  Act,  1869,  either 
party  may  require  the  costs  of  the  arbitration  to  be  settled 
by  one  of  the  taxing-masters  of  the  High  Court  (ti). 

If  a  solicitor,  without  special  instructions,  prepares  the  Solicitor, 
conveyance  during  the  existence  of  a  known  impediment  to 
completion,  upon  which  the  matter  eventually  goes  off,  he 
ordinarily  cannot  claim  the  costs  of  the  conveyance  (#) ;  and 
where  the  sale  was  abortive  owing  to  the  solicitor  having 
inserted  an  inaccurate  statement  in  the  particulars  he  was 
disallowed  his  costs  (?/). 

If  a  solicitor,  who  is  either  alone  or  jointly  with  others  Trustee 
a  trustee  for  sale,  acts  professionally  in  the  sale,  he  can  in  J^^"^,, 
strictness  charge  only  costs  out  of  pocket;  and  if  he  procure  only  cbarge 
another  solicitor  to  transact  the  business  on  agency  terms, 
the  benefit  thus  secured  will  enure  to  the  trust  estate  (2); 
and  if  the  trustee  is  in  partnership  the  same  disability  to 
make  a  profit  out  of  the  trust  attaches  to  the  firm.     Under 
the  P.   T.  Act,  1906,  s.  9,  however,  'the  Public  Trustee 
has  power  to  charge  fees  (a);   and  a  judicial  trustee  has  also 
power  to  charge  (6).     By  s.  42  of  the  T.  Act,  1925,  where 

(*)  Re  Schmarr,  1902,   1  Ch.   326;    71   L.   J.  Ch.   219;   and  sec  Jie 
Wailing  Tithe  Redemption,  1924,  2  Ch.  123. 

(0  Gould  v.   Staffordshire   Waterworks  Co.,   (1850)   5  Ex.  214;    19 
L.  J.  Ex.  281. 

(u)  See  Covington  v.  Met.  Dist.  S.,  1903,  1  K.  B.  231 ;  72  L.  J.  K.  1 
93.     And  see  L.  C.  O.  Act,  1869,  s.  3,  as  to  compensation  for  lands  in 
Westminster,  to  be  settled  by  the  high  bailiff  or  his  deputy. 

(a;)  Potts  v.  Jhttton,  (1845)  8  Beav.  493. 

(y)  Be  X.,  (1886)  54  L.  T.  634. 

(z)  Ee  Taylor,  (1854)  18  Beav.  165;  and  see  Vipont  v.  Hut 
L».  J.  Newspaper,  293. 

(a)  See  the  P.  T.  (Fees)  Order,  1925.    • 

(6)  See  the  J.  T.  Act,  1896,  s.  1. 
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Chap.  XII. 
Sect.  8. 


Employment 
of  solicitor  by 
bankrupt's 
trustee ; 

where  himself 
A  solicitor. 


the  Court  appoints  a  corporation,  other  than  the  Public 
Trustee,  to  be  a  trustee  either  solely  or  jointly  with  another 
person,  the  Court  may  authorise  the  corporation  to  charge 
such  remuneration  for  its  services  as  the  Court  may  think 
fttfr). 

Under  the  Bkcy.  Act,  1914,  the  trustee  (including 
the  official  receiver  as  trustee  (<£))  of  the  bankrupt' si  property 
may  not,  without  the  consent  of  the  committee  of  inspection, 
or,  where  there  is  none,  of  the  Board  of  Trade,  employ  a 
solicitor  or  other  agent  («);'  but  if  he  is  himself  a  solicitor, 
he  may  contract  to  be  paid  a  certain  sum  by  way  of  percentage 
or  otherwise,  as  remuneration  for  his  professional  and  other 
services  as  trustee  (/),  and  without  the  consent  of  the  Court 
no  trustee  or  member  of  a  committee  of  inspection  may 
directly  or  indirectly  make  a  profit  out  of  the  estate  (g). 

Under  the  Solicitors  Act,  1843,  a  solicitor's  bill  of  costs, 
though  composed  entirely  of  conveyancing  charges,  might 
the  Solicitors  formerly,  upon  petition,  and  may  now,  on  summons  in 
s.  36.  Chambers  (h),  be  referred  for  taxation. 

Taxation  And  the  Court  may,  under  its  general  jurisdiction,  order 

under  general  „         .  ..,,  .     .  .  „ 

jurisdiction  if  taxation  of  a  bill  consisting  wholly  or  m  part  of  convey- 
NoUcitor  clttlm  ancing  costs,  if  the  solicitor  refuse  to  deliver  up  deeds  and 
papers.  papers  in  his  possession  except  upon  payment  of  the  bill  (i). 


Taxation  of 


(c)  See  Wolst.  &  Cherry,  llth  ed.  vol.  ii.  p.  428. 

(<f)  Re  Duncan,  1892,  1  Q.  B.  331 ;  ib.  879. 

(e)  Ss.  56  (3)  and  20  (10);  and  see  Re  Duncan,  1&92,  1  Q.  B.  879; 
61  L.  J.  Q.  B.  712;  Re  Vavasour,  1900,  2  Q.  B.  309;  69  L.  J.  Q.  B.685. 

(/)  Ss.  82,  83;  Re  Wayman,  (1890)  24  Q.  B.  D.  68;  59  L.  J.  Q.  B. 
28;  and  eee  Re  Christie,  1900,  1  Q.  B.  5;  69  L.  J.  Q.  B.  31. 

(^)  Rule  348  of  Bkcy.  Rules,  1915;  Re  Gallard,  1896,  1  Q.  B.  68;  65 
L.  J.  Q.  B.  199;  1897,  2  Q.  B.  8;  66  L.  J.  Q.  B.  484. 

(K)  See  An.  Pr.;  R.  S.  C.  1883,  Ord.  LV.  r.  2  (15);  and  see  generally 
on  the  subject  of  taxation  of  bills  of  costs,  Cordery  on  Solicitors,  3rd  ed. 
p.  304  et  seq. 

(0  Re  Murray,  (1826)  1  Russ.  519;  Re  Rice,  (1837;  2  Ke.  181;  a» 
to  the  jurisdiction  of  the  Court,  see  Re  Park,  (1888)  41  Ch.  D.  326,  331 ; 
58  L.  J.  Ch.  547;  Re  Brockman,  1909,  2  Ch.  170;  Re  Plummer,  1917, 
2  Ch.  432.  As  to  an  agreement  being  "  fair  and  reasonable,"  see  Re 
Stuart,  1893,  2  Q.  B.  201 ;  and  cf .  Re  Hoggart's  Settlement,  (1912)  56- 
Sol.  Jo.  415. 
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By  the  Attorneys  and  Solicitors  Act,  1870,  a  solicitor  may  Chap.  XII. 
fix  the  amount  of  his  remuneration  by  agreement  in  writing 
•with  his  client,  either  in  respect  of  past  or  of  future  profei- 
sional  services;  but  if  in  respect  of  business  done  in  any  Act, 
action  or  suit,  the  agreement  must  be  examined  and  allowed 
by  the  taxing-master  before  payment  is 'made  (fc).  The  agree- 
ment, unless  specially  framed  for  the  purpose,  excludes  any 
claim  of  the  solicitor  for  further  remuneration  (J),  and  a 
provision  exempting  him  from  liability  for  professional 
negligence  is  made  wholly  void(w).  The  Act  provides  a 
summary  mode  for  testing  the  validity  or  effect  of  the  agree- 
ment, and  for  setting  it  aside,  and  for  re-opening  it  after 
payment  in  specified  cases  (n) ;  and,  except  where  otherwise 
provided  in  the  Act,  the  bill  of  the  solicitor  under  such  an 
agreement  is  exempt  from  taxation  (o).  The  Act  also  enables 
a  solicitor  to  takb  security  for  his  future  costs  (p),  and  allows 
interest  to  be  charged  on  disbursements  by  the  solicitor,  and 
also  on  moneys  improperly  retained  by  him  belonging  to  his 
client  (q). 

Under  the  Solicitors'  Remuneration  Act,  1881,  a  solicitor 
may  still  make  an  agreement  with  his  client,  before,  after,  or  Solicitor!' 
in  the  course  of,  the  transaction  of  any  business,  that  he  shall  tj0™ 
be  paid  either  by  a  gross  sum,  or.  by  commission  or  percentage,  1881. 
or  by  salary  or  otherwise  (r) ;  and  the  amount  agreed  upon 
may  be  made  to  include  all  out  of  pocket  expenses  (s).    The 
agreement  must  be  in  writing  signed  by  the  person  to  be 

(&)  S.  4;  Re  Russell,  (1885)  30  Ch.  D.  114;  54  L.  J.  Ch.  948;  He 
West,  1892,  2  Q.  B.  102,  106;  61  L.  J.  Q.  B,.  639.     It  is  not  necessary 
that  the  agreement  should  be  signed  by  both  solicitor  and  client;   Re 
Thompson,  1894,  1  Q.  B.  462;  63  L.  J.  Q.  B.  157;  Bake  v.  French, 
2  Ch.  215.     It  need  not  be  in  writing  where  it  is  to  charge  nothing  if 
the  action  fails,  and  to  take  nothing  for  costs  out  of  any  money  that  may 
be  awarded  to  the  client  in  the  action;  Jennings  v.  Johnson,  (1873)  L.  P 
8  C.  P.  425;   Clare  v.  Joseph,  1907,  2  K.  B.  369;  Re  Sundry,  1910,  1 
K.  B.  645. 

(0  S.  6.         <•  0")  S-  7- 

(»)  S.  8;  Rees  v.  Williams,  (1875)  L.  R.  10  Ex.  200;  44  L.  J.  Ex. 

116;  and  ss.  9,  10. 
(o)  S.  15. 
GO  S.  16. 
(r)  S.  8  (1).  («)  S-  8  (8)' 
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Chap.  XII.  bound,  or  by  his  agent  (£),  and  may  be  sued  upon,  impeached, 
90  '  '  .  or  set  aside  in  the  like  manner,  and  on  the  like  grounds,  as 
an  agreement  not  relating  to  a  solicitor's  remuneration;  and 
if  upon  any  order  for  taxation  of  costs  it  shall  be  objected  to 
by  the  client  as  unfair  or  unreasonable,  the  facts  may  be 
inquired  into  by  the  taxing-master,  who  must  certify  them  to 
the  Court;  and  the  Court  may  cancel,  or  reduce  the  amount 
payable  under,  the  agreement  (M).  The  above  provision 
supersedes  that  made  for  agreements  between  solicitor  and 
client  by  the  Attorneys  and  Solicitors  Act,  1870,  in  cases  to 
which  the  Act  of  1881  relates  (x). 


Independently  of  agreement,  the  system  of  remuneration 
in  respect  of  business  connected  with  sales,  purchases,  leases, 
mortgages,  settlements,  and  other  matters  of  conveyancing, 
and  in  respect  of  other  business,  not  being1  business  in  any 
action,  or  transacted  in  any  Court,  or  in  the  chambers  of  any 
judge  or  master,  is  divided  into  three  classes.  A.  Relating 
to  completed  sales,  purchases  and  mortgages,  the  remunera- 
tion for  which  is  regulated  by  the  scale  contained  in 
Schedule  I.,  Part  I.,  and  the  rules  made  thereunder.  B.  Re- 
lating to  completed  leases,  and  agreements  -for  leases,  or 
conveyances  reserving  rent,  or  agreements  for  the  same,  the 
remuneration  for  which  is  regulated  by  the  scale  contained  in 
Schedule  I.,  Part  II.  C.  Relating  to  uncompleted  business 
of  the  kind  provided  for  in  the  two  preceding  classes,  and 
to  settlements,  mining  leases,  or  licences  .  or  agreements 
therefor,  reconveyances,  transfers  of  mortgage,  or  further 
charges  not  so  provided  for,  to  assignments  of  leases  not  by 
way  of  purchase  or  mortgage,  and  to  all  other  deeds  or  docu- 
ments, and  to  all  other  business,  the  remuneration  for  which 
is  not  in  the  preceding  classes;  prescribed,  for  all  of  which 

(0  S.  8  (2). 

(M)  S.  8  (4)  ;  and  see  generally  on  the  section,  Cordery,  3rd  ed.  270. 

(x)  S.  9. 

(y)  See  Cordery  on  Solicitors,  3rd  ed.  276  et  seq.;  and  see  Grey  v. 
Curtice,  1899,  1  Ch.  121;  68  L.  J.  Ch.  60,  as  to  completing  conveyance 
in  a  register  county;  Be  Thomas,  1900,  1  Ch.  454;  69  L.  J.  Ch.  219k 
as  to  sale  in  lots  of  property  held  under  one  title  being  treated  as  separate 
transactions;  Re  Webster  and  Jones,  1902,  2  Ch.  551;  71  L.  J.  Ch.  749; 
Re  Romain,  1903,  1  Ch.  702;  72  L.  J.  Ch.  309,  as  to  negotiating  and 
deducing  title;  and  see  Re  Norris,  1902,  1  Ch.  741;  71  L.  J.  Ch.  187,  aa 
to  negotiating  a  mortgage. 
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the  remuneration  is  regulated  by  the  old  system  as  altered    CUp.  XII. 
by  Schedule  II. 

A  solicitor  may  before  undertaking  (2)  any  'business,  by  Qnml  pro- 
writing  under  his  hand,  communicated  to  (the  client,  elect  to  JJ**     *** 
charge  upon  the  old  system  as  altered  by  Schedule  II.;  but 
unless    he    make    such   election,  his  'remuneration  will  be 
governed  by  the  scale  (a).     In  cases  'of  re-investment   of 
money  under  the  L.  C.  C.  Act,  the  promoters  are  bound 
by   an    election    duly   notified    to  'the   landowner   by  his 
solicitor  (&). 

Under  Orders  made  respectively  in  1919  -and  1925,  the 
remuneration  which  is  regulated  by  clause  J2  (a),  (b)  and  (c) 
of  the  General  Order  made  under>the  S.  R.  Act,  1881,  was 
increased  by  33£  per  cent.  And  by  an  Order  made  in  1920 
the  remuneration  of  a  solicitor  in  respect  of  business  regulated 
by  clause  2  (c)  of  the'  General  Order  made  under  the  Act 
of  1881,  may,  at  his  option,  be  by  a  gross  sum;  but  within 
twelve  months  after  delivery  of  a  charge  under  the  Order,  or 
within  twelve  months  after  payment,  the.  client  may  require 
a  detailed  bill  of  charges  to  be  delivered. 

The    Stamp    Act,  1891,  s.  44,    imposes   a   penalty   on  Contract  with 

.  '  unqualified 

unqualified  persons  acting  as  conveyancers;  and  consequently  conreraocw, 
any  special  contract  by  such  persons  for  remuneration  for  " 
their  services,  is  illegal  and  void  (c). 

(z)  The  election  must  be  made  and  expressed  before  any  expenses  have 
been  incurred  which  would  be  included  in  the  scale  foe,  e.y.,  any  pre- 
liminary expenses  with  reference  to  the  renewal  of  a  lease;  Re  All**, 
(1887)  34  Ch.  D.  433;  36  L.  J.  Ch.  487;  Hester  v.  //.,  34  Ch.  D.  607; 
56  L.  J.  Ch.  247;  and  see  Re  Metcalfe,  (1887)  57  L.  J.  Ch.  82;  B« 
Evans,  1905,  1  Ch.  290. 

(a)  Gen.  Ord.  6.  The  election  must  be  express,  and  is  not  sufficiently 
manifested  by  delivering  a  bill  made  out  under  the  old  system ;  Fleming 
\.  Hardcastle,  (1885)  33  W.  R.  776. 

(5)  Re  Bridewell  Hosp.,  (1887)  57  L.  T.  155. 

(c)  Taylor  v.  Crowland  Co.,  (1854)  10  Ex.  293;  23  L.  J.  Ex.  254. 
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Britain  and  Ireland.— Fourth  Edition.    1929.    Net,  5s. 
PARTNERSHIP.    Pollock's     Digest    of     the     Law     of 
Partnership.— Twelfth  Edition.     1930.            Net,  15s. 
PATENTS.— Griffiths'  Patent  Law  and  Practice.     1928. 

Net,  7s.  Gd. 

Henriques'  Patents  Conveyancing. — Reprinted  from 
Prideaux's  Conveyancing.  Twenty-second  Edition. 
1927.  Net,  7s.  Qd. 

PLEADING.— Bullen  and  Leake's  Precedents  of  Plead- 
ings.—Eighth  Edition.     1924.  Net, 21.  10s. 
Odgers'  Principles  of  Pleading  and  Practice.— Ninth 
Edition.     1926.  Net,  15$. 


POOR  LAW.-Davey's  Poor  Law  Statutes  (Annotated). 

—With  Notes.      1928.  Net,'25i. 

A  Supplement  to  the  above,  containing  the  relevant  pro- 
visions of  the  LOCAL  GOVERNMENT  ACT,  1929;  with 
Notes.  1929.  Net,  St. 

Sophian's  Poor  Law  Consolidation  Act,  1927. -With 
Notes  and  Index.  1927.  Net,7».6d. 

POOR  LAW  SETTLEMENT.  Davey's  Poor  Law  Settle- 
ment (Local  Changeability)  and  Removal.— Third 
Edition.  1925.  Net,  15t. 

POWERS.-Farwell's    Concise    Treatise   on    Power*. 

Third  Edition.     1916.  l  J   15« 

PROBATE.-Mortimer's   Probate   Law  and   Practice.- 

Seoond  Edition.  By  H.  C.  MORTIMER.  1927.  Net,2l.lQ$. 

PROPERTY.  -Riviere's  Powers  of  and  Applications  to 
the  Court  under  the  new  Property  Acts.  1926. 

Jfef,6«. 
Strahan's  General  View  of  the  Law  of  Property. 

Seventh  Edition.     1926.  Net,  16*. 

A  Collection  of  Cases  and  Statutes  on  Real  Property 
Law. — Published  on  behalf  of  the  Society  of  Public 
Teachers  of  Law.  AX,  35* 

The  Cases  and  Statutes  sold  separately.   Koch  net ,  Bd . 
Full  Particulars  on  application. 

RAILWAYS.— Disney's  Law  of  Carriage  by  Railway.— 

Eighth  Edition.     1929.  Net,  12*.  Bd. 

Williams'  Modern  Railway  Law.— 1928.          Net,  25t. 

RATING.— Davey's  Rating  and   Valuation   Act,   1925.— 

With  Rules  and  Orders,  Ac.     1926.  Net,20t. 

REAL  PROPERTY.-Carson's  Real  Property  Statutes. 
—Third  Edition.  By  II.  W.  LAW.  1927.  Net,  4l 

RENT  RESTRICTIONS.— See  Landlord  and  Tenant. 
RESTRAINT   OF   TRADE.— Moller's   Voluntary   Cove- 
nants in  Restraint  of  Trade.— 1925.        Net,7t.6d. 

ROMAN    LAW.— Hall's   Students'    Roman    Law.— 1928. 

Net,  It.  6d. 

SHIPPING.— Temperley's  Merchant  Shipping  Acti.- 
Third  Edition.  1922.  Net,  2i.  10«. 

SHIPPING  INQUIRIES  AND  COURTS.  The  Law,  Prac- 
tice and  Procedure.— By  A.  R.  G.  MCMILLAN,  M.A., 
LL.B.,  Advocate  of  the  Scots  Bar.  1929.  Net,  10*. 

SMALL    HOLDINGS.-Spencer's    Small    Holdings   and 

Allotments     Acts,     1908— 1926.- With     Explanatory 
Notes.     Third   Edition.      1927.  Net,  12*.  6<f. 


SOCRATES.— Phillipson's  Trial  of  Socrates.— 1928. 

Net,  21s. 
SPECIFIC     PERFORMANCE.-Fry's    Treatiie    on    the 

Specific  Performance  of  Contracts.— Sixth  Edition. 

By  G.  K.  NORTHOOTK.     1921.  2MO«. 

STAMP  LAWS.— Highmore's  Stamp  Liws.— Fourth  Edi- 
tion.    By  C.  0.  GALLAOHBR.     1921.  Net,  15«. 

STATUTES.— Chitty's  Statutes  to  End  of  1929.    Net,  201. 
Everyday    Statutes   Annotated,    1235— 1928.— 4    vols. 
(or  on  thin  paper  in  2  vols.).  Net,  81.  8s. 

Full  Particulars  on  application. 

SUMMARY   CONVICTIONS.-Paley's   Summary    Con- 
victions.—Ninth  Edition.     1926.  Net,  21.  2s. 

THEATRICAL  LAW.— Isaacs'  Theatres,  Music-Halls,  and 
other  Public  Entertainments.    1927.  Net,  20s. 

TORTS.— Addison's  Law  of  Torts.— Eighth  Edition.     By 

W.  E.  GORDON  and  W.  H.  GRIFFITH.  1906.  Net,  II.  18«. 

Pollock's  Law  of  Torts.— Thirteenth  Edition.     1929. 

Net,  II.  10s. 

An  Analysis  of  Pollock's  Law  of  Torts.— By  J.  K. 
MANNOOCH.     Fourth  Edition.     1929.  Net, 6s. 

TRADE    MARKS.— Sebastian's     Law   of    Trade    Mark 

Registration.— Second  Edition.     1922.  Net,  15s. 

TRADE    UNIONS.— Sophian's    Trade    Union    Law    and 

Practice.— By  T.  J.   SOPHIAN.     1927.  Net,20s. 

TRUSTS    AND    TRUSTEES.-Godefroi  on  the  Law  of 

Trusts  and  Trustees.— Fifth  Edition.  1927.  Net,  21. Ws. 

TUG  AND  TOW.— Bucknill's  Law  of  Tug  and  Tow.— 

Second  Edition.  1927.  7«.  6d. 

VENDORS  AND  PURCHASERS.-Dart's  Vendors  and 

Purchasers. — Eighth    Edition.       By     EDGAR     PERCY 

HEWITT,  LL.D.,  K.C.,  and  M.  R.  C.  OVERTON.    2  vols. 

1929.  Net,  51. 

WATER.— O'Hagan's  Law  of  Water  in  Greater  London. 

1920.  Net,  II. 

WILLS.— Theobald's  Law  of  Wills.— Eighth  Edition.  By 

.T.I.STIRLING.    1927.  Net,2l.lOs. 

WORKMEN'S  COMPENSATION.-Workmen's  Compen- 
sation and  Insurance  Reports. 

Annual  Subscription,  40s.  net  (post  free). 

YORK-ANTWERP     RULES.  -  Rudolf's     York-Antwerp 

Rules.— 1926.  Net,  15t. 

STEVENS  dt  SONS,  Ltd,,  119  di  120,  Chancery  Lane,  Londpn. 
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